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SEX  DISCRIMINATION  IN  THE  WORKPLACE,  1981 


WEDNESDAY,  JANUARY  28,  1981 

U.S.  Senate, 
Committee  on  Labor  and  Human  Resources, 

Washington,  D.C. 

The  committee  met,  pursuant  to  notice,  in  room  4232,  Dirksen 
Senate  Office  Building,  Senator  Orrin  G.  Hatch  (chairman)  presid- 
ing. 

Present:  Senators  Hatch,  Hawkins,  Kennedy,  Randolph,  Wil- 
liams, Pell,  and  Metzenbaum. 

Also  present:  Senators  Kassebaum  and  Grassley. 

Opening  Statement  of  Senator  Hatch 

The  Chairman.  It  is  a  pleasure  to  welcome  our  witnesses  and 
guests  to  this  hearing  this  morning  on  sex  discrimination  in  the 
workplace. 

I  would  like  to  note  that  this  is  the  first  hearing  held  by  the 
Labor  and  Human  Resources  Committee  in  the  97th  Congress, 
after  our  necessary  confirmation  hearings  on  Presidential  appoin- 
tees, and  I  would  like  to  emphasize  that  the  committee  acknowl- 
edges the  great  importance  of  the  issues  affecting  women  in  our 
Nation's  labor  force. 

Women's  participation  in  the  labor  force  has  increased  dramati- 
cally. According  to  statistics  received  from  the  Congressional  Re- 
search Service,  the  number  of  women  per  100  men  in  the  civil  work 
force  has  risen  from  40  in  1948,  to  73  in  1979,  with  83  women  per 
100  men  projected  for  the  year  1990.  Obviously,  there  has  been  a 
substantial  convergence  between  the  sexes  over  the  last  30  years, 
and  women  can  no  longer  be  treated  as  a  marginal  element  in  the 
work  force. 

Although  the  numerical  trend  appears  to  show  greater  equality 
in  employment  participation  by  men  and  women,  economic  equali- 
ty is  questionable.  Some  estimates  put  the  wage /salary  differential 
as  high  as  41  percent. 

Further,  it  is  anathema  to  everything  we  stand  for  as  a  Nation 
that  some  women  are  subjected  to  various  forms  of  sexual  harass- 
ment in  order  to  obtain,  keep,  or  advance  in  their  jobs.  Surely  this 
is  a  practice  which  is  abhorrent  to  all  but  the  offenders,  but  this 
committee  will  not  be  afraid  to  address  it.  We  will  seek  the  advice 
and  counsel  of  both  women  and  business  in  dealing  with  this 
sensitive  area. 

Laws  exist  which  supposedly  guard  against  employment  discrimi- 
nation, but  they  may  not  be  enforced  adequately.  The  Equal  Pay 
Act,  the  Fair  Labor  Standards  Act,  the  Equal  Opportunity  Act,  the 
Social  Security  Act,  title  VII  of  the   1964  Civil  Rights  Act,  and 
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Executive  orders  provide  the  legal  basis  for  requiring  equal  pay  for 
equal  work,  and  recourse  for  women  who  suffer  other  forms  of 
employment  discrimination. 

It  is  the  responsibility  of  this  committee  to  review  the  process  of 
such  laws  and  regulations  in  alleviating  discrimination  against 
women  and  to  determine  which  future  action  may  be  necessary  to 
achieve  the  goal  of  equal  opportunity. 

We  want  to  recognize  the  contribution  women  have  made  to  our 
American  economy  in  the  past  as  well  as  their  role  in  the  revital- 
ization  of  our  Nation's  economy  in  this  decade.  This  committee  is 
anxious  to  establish  a  dialog  with  all  working  women.  I  hope  this 
hearing  will  be  a  formal  beginning  to  a  long  and  healthy  relation- 
ship in  which  we  will  exchange  information  and  viewpoints  in  an 
effort  to  identify  issues  of  common  concern  and  arrive  at  construc- 
tive solutions. 

I  will  be  frank  to  ask,  with  some  30-plus  Federal  statutes  and 
many  State  statutes  on  the  books  granting  equal  rights  to  women 
in  the  workplace,  why  are  women  not  getting  equal  rights  in  the 
workplace? 

We  hope  that  we  can  address  this  particular  issue  among  others, 
not  only  in  this  hearing,  but  in  a  number  of  hearings  that  I  expect 
to  have  on  women's  issues  as  we  go  through  the  next  2  years  of 
this  particular  Congress. 

So  this  is  only  the  opening  hearing.  We  will  have  other  hearings, 
and  we  hope  that  we  can  address  all  the  issues  that  have  been 
dividing  some  of  us  in  our  society  today,  and  help  bring  about  more 
coalition   for  freedom   and   equal   rights   for  women   in   America. 

With  that,  I  recognize  Senator  Kennedy. 

Opening  Statement  of  Senator  Kennedy 

Senator  Kennedy.  Thank  you  very  much,  Mr.  Chairman. 

I  want  to  express  my  appreciation  to  the  chairman  of  the  Senate 
Committee  on  Labor  and  Human  Resources,  Senator  Hatch,  for 
initiating  our  oversight  work  in  this  Congress  with  today's  inquiry 
into  the  problem  of  sex  discrimination  in  the  workplace. 

The  witnesses  today  represent  those  women's  organizations 
which  have  been  the  most  forceful  advocates  of  the  rights  of  work- 
ing women  in  our  society.  They  have  awakened  the  Nation  to  the 
problems  facing  women  at  all  levels  of  our  economy.  And  they  have 
been  participants  in  the  legislative,  judicial,  and  administrative 
process  aimed  at  finding  solutions  to  these  problems. 

The  testimony  which  we  will  hear  today  emphasizes  that  sex 
discrimination  in  the  workplace  is  far  more  than  a  technical  legal 
argument  over  standards  and  mechanics.  It  is  a  pervasive  social 
and  economic  evil  which  appears  to  be  spreading  rather  than  re- 
ceding in  today's  economy.  Its  effects  are  widespread  poverty,  and 
unrealized  potential  for  the  majority  of  our  population  who  are 
women.  Its  causes  include  lack  of  job  opportunities,  inadequate 
education  and  training  programs,  and  the  painfully  slow  pace  of 
Federal  law  enforcement  efforts. 

More  women  are  working  now  than  ever  before. 

In  1950,  only  34  percent  of  American  women  worked;  today,  51 
percent  are  employed;  25  million  more  women  are  working  today 
than  in  1950;  the  number  of  working  mothers  has  increased  tenfold 


in  that  30-year  period.  Yet,  this  statistical  progress  masks  very  real 
and  serious  problems. 

These  following  charts  indicate  clearly  what  some  of  the  particu- 
lar problems  have  been  for  working  women  between  1968  and  1978. 

Mr.  Chairman,  I  ask  that  the  following  charts  be  made  part  of 
the  record. 

We  see  that  even  though  the  salary  levels  have  increased  for 
both  men  and  women  between  1968  and  1978;  we  still  find  that  in 
both  1968  and  1978,  women  were  only  earning  59  cents  on  the 
dollar  compared  to  me.  There  has  been  virtually  no  change  in  that 
percentage  over  a  10-year  period. 

And  the  numbers  for  black,  Hispanic,  and  other  minority  women 
show  an  even  wider  disparity. 

The  next  chart  illustrates  the  representation  of  women  in  the 
work  force  today — 42  percent  of  all  jobs  are  now  held  by  women. 
But  we  find  out  that  in  the  professional  areas,  the  percentages  are 
much  lower.  Only  25  percent  of  all  managers  are  women,  and 
fewer  than  1  percent  of  top  corporate  executives  are  women.  This 
compares  with  98  percent  of  household  workers  who  are  women. 

This  chart  also  indicates  where  the  greatest  number  of  employ- 
ment opportunities  for  women  exist  today — in  clerical  work  and 
also  in  service  employment.  Once  again,  only  17  percent  of  women 
work  in  the  professional  and  technical  fields.  Only  7  percent  of 
women  work  as  managers  and  administrators. 

This  next  chart,  which  I  think  is  perhaps  the  most  significant 
and  most  important,  Mr.  Chairman,  shows  why  women  work.  As 
this  chart  illustrates,  73  percent  of  all  women  today  have  to  work 
as  a  matter  of  necessity.  This  isn't  a  second  job  as  a  matter  of 
convenience.  It  is  a  matter  of  necessity. 

Twenty-six  percent  of  these  women  never  married;  19  percent 
are  either  divorced,  separated,  or  widowed;  9  percent  are  married 
with  husbands  earning  under  $7,000;  7  percent  with  husbands 
earning  between  $7,000  and  $10,000,  and  13  percent  with  husbands 
earning  less  than  $15,000. 

Only  27  percent  have  husbands  earning  $15,000  or  more. 

So  73  percent  of  the  women  in  our  work  force  are  working  not  as 
a  matter  of  convenience,  but  as  a  matter  of  necessity:  A  virtual 
requirement  if  they  are  going  to  be  able  to  provide  for  their  fami- 
lies. 

With  that  kind  of  a  profile,  we  see  the  importance  of  eliminating 
all  aspects  of  sex  discrimination,  which  we  will  hear  about  over  the 
course  of  today's  hearing. 

These  gaps  in  a  national  commitment  to  improve  the  status  of 
women  in  our  economy  fall  clearly  within  the  jurisdiction  of  this 
committee.  It  is  my  hope  that  in  the  coming  months,  as  we  exam- 
ine these  problems  in  detail,  we  will  seek  to  develop  a  comprehen- 
sive approach  to  the  problems  of  women  in  the  workplace. 

President  Reagan  has  promised  the  American  people  that  restor- 
ing economic  health  and  getting  the  people  back  to  work  will  be  a 
top  priority  of  his  administration,  and  we  all  hope  that  he  will  be 
successful  in  that  effort.  But  as  we  begin  to  grapple  with  the 
difficult  economic  problems  facing  the  country  we  must  make  sure 
that  the  burdens  are  shared  equally. 
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Those  laws  which  have  already  been  enacted  must  be  vigorously 
enforced.  We  must  not  abandon  enforcement  of  our  equal  employ- 
ment opportunity  laws  just  as  they  are  beginning  to  bring  a  meas- 
ure of  fairness  and  equity  to  millions  of  blacks,  women,  and  His- 
panics. 

I  am  hopeful  that  we  can  all  agree  on  this  paramount  issue  so 
that  we  can  turn  attention  to  the  other  serious  problems  we  will 
hear  about  this  morning. 

At  the  conclusion  of  my  remarks  I  want  to  express  my  apprecia- 
tion to  the  chairman  of  the  committee  for  the  effort  that  he  made 
in  behalf  of  the  women  in  science  legislation,  which  we  passed  in 
the  last  Congress,  and  signed  into  law,  with  the  support  of  many  of 
the  groups  that  will  be  appearing  and  testifying  here  today.  I  want 
to  acknowledge  his  active  involvement  in  that  legislation  and  say 
that  I  am  very  hopeful  that,  with  past  achievements  of  the  last 
Congress,  and  with  the  opportunities  that  exist  in  this  Congress, 
that  we  can  make  some  meaningful  progress  in  this  important  area 
of  public  policy. 

[The  charts  referred  to  follow:] 
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The  Chairman.  I  want  to  thank  you,  Senator  Kennedy.  Of  course 
we  all  know  of  the  efforts  you  have  made  on  behalf  of  women 
through  the  years. 

We  appreciate  the  information  that  you  have  given  us  this  morn- 
ing; and  we  look  forward  to  having  it  explained  in  more  detail  by 
our  witnesses,  who  will  appear  this  morning  and  in  the  future. 

We  are  fortunate  on  this  committee  to  have  one  of  our  two 
women  Senators  sitting  as  a  member  of  our  committee.  We  will  be 
pleased  to  turn  to  you,  Senator  Hawkins. 

Senator  Hawkins.  Mr.  Chairman,  Senator  Kennedy,  I  am 
thrilled  to  be  here,  too,  and  report  to  all  those  interested  in  this 
hearing  that  I  am  one  of  the  statistics  that  you  have  placed  so 
beautifully  on  your  show-and-tell  board  this  morning. 

I  want  you  to  know  that  in  1925,  my  mother-in-law  was  left  a 
widow  with  six  children,  the  oldest  12,  the  youngest  one  2. 

In  those  days,  we  really  did  not  have  Government  to  turn  to  for 
help  like  we  do  today.  But  she  had  relatives  to  stay  with  while  she 
went  to  school  and  trained  to  be  a  secretary,  in  1925.  She  worked 
her  entire  life  and  supported  her  six  children  and  they  all  became 
very  well  trained  and  productive  citizens  in  this  country. 

My  mother  was  divorced  in  1945  after  being  married  for  25  years 
and  had  to  reenter  the  marketplace  like  so  many  displaced  home- 
makers.  I  have  worked  as  a  sales  clerk  in  high  school.  I  worked  as 
a  secretary  in  1950,  when  only  35  percent  of  women  were  working, 
while  my  husband  received  his  master's  degree  at  Georgia  Tech. 

I  have  experienced  all  of  your  frustrations.  I  have  experienced 
the  frustrations  of  being  a  homemaker,  and  a  working  mother,  and 
a  wife,  and  a  working  wife.  There  are  really  no  problems  that  are 
going  to  be  discussed  today  that  I  have  not  witnessed  first  hand. 

I  quit  my  first  secretarial  job  because  the  boss  continued  to  pinch 
me  and  I  did  not  like  it. 

I  want  to  tell  you,  in  those  days,  you  did  not  become  a  statistic  of 
sexual  harassment,  or  whatever  the  buzz  words  are.  The  great 
problems  in  the  world  today  are  inflation  and  the  economy.  More 
and  more  women  are  going  to  have  to  work  and  deprive  their 
children  in  the  home,  if  indeed,  there  is  where  the  mother  wants  to 
be. 

I  want  to  pay  special  attention  during  my  term  on  this  commit- 
tee with  those  mothers  that  want  to  remain  home  and  are  able  to 
do  so.  I  do  not  want  them  to  feel  that  they  are  not  in  sync  with  the 
modern  world  today  if  they  are  not  employed  outside  the  home. 
That  is  a  very  busy  job  in  itself. 

My  commitment  is  to  improving  the  quality  of  life  in  homes 
throughout  this  land. 

I  am  thrilled  to  be  associated  with  the  gentlemen  on  this  commit- 
tee who  have  a  commitment  and  share  your  concerns.  I  have  the 
experiences  that  all  of  you  want  to  talk  about  today.  I  want  women 
and  families  throughout  this  country  to  know  that  my  office  is 
open  and  available  and  I  am  interested  in  working  with  you  to 
improve  the  quality  of  our  lives. 

Thank  you. 

The  Chairman.  Thank  you.  Senator  Hawkins. 

Senator  Randolph? 

Senator  Randolph.  Thank  you  very  much. 


We  are  continuing  to  explore  and  to,  in  a  certain  degree,  investi- 
gate a  matter  that  is  of  concern,  I  am  sure,  to  Members  of  our 
committee,  to  Members  of  the  Congress,  and  to  our  society  as  a 
whole.  It  is  an  issue  that  has  been  before  the  Congress  for  many 
years,  as  our  witnesses  and  guests  know.  This  issue  will  be  focused 
in  a  very  real  sense  in  the  jurisdiction  of  this  committee  in  the 
foreseeable  future. 

Beginning  with  the  88th  Congress — this  is  the  97th — with  the 
implementation  of  Public  Law  88-38,  which  we  designated  as  the 
Equal  Pay  Act,  this  committee,  through  its  members,  regardless  of 
party,  have  sought  to  assure  that  women  and  men  are  given  the 
same  type  of  treatment  in  the  Nation's  work  force. 

I  have  been  a  member  of  the  committee  during  all  of  those 
deliberations.  I  actively  supported  that  measure,  as  I  have  many 
other  legislative  programs,  to  prohibit  discrimination  against 
women  on  any  basis. 

Now,  I  think  that  all  of  us  recognize  that  the  landmark  legisla- 
tion of  our  effort  to  prescribe  discrimination  in  the  workplace  was 
title  VII  of  the  Civil  Rights  Act  of  1964.  It  makes  it  unlawful  to 
practice  employment  discrimination  in  hiring,  job  classification, 
promotion,  compensation,  fringe  benefits,  discharge,  or  any  other 
term,  and  the  privileges  of  employment  on  the  basis  of  sex  are  not 
to  be  a  matter  of  differential. 

Subsequent  legislation  has,  in  a  sense,  refashioned  and  expanded 
the  prohibition  in  title  VII  in  other  areas  of  employment  and  in 
Federal  and  federally  assisted  programs. 

Progress  has  been  made  toward  the  goal  of  eliminating  sex-based 
discrimination  in  the  workplace — the  vestiges  of  the  hundreds  of 
years  our  civilization  has  operated  with  two-caste  system  in  em- 
ployment, however,  remain.  Much  more  must  be  done  if  we  are  to 
attain  our  desired  goal. 

I  point  out  that  in  1948,  the  women  of  this  country  comprised  28 
percent  of  our  labor  force.  As  we  meet  today,  that  has  risen,  I 
believe,  to  approximately  51  percent.  This  trend  is  anticipated  to 
continue.  By  1990  it  is  anticipated  that  there  will  be  83  women  in 
the  labor  force  for  every  100  men,  an  increase  from  73  women  for 
every  100  males  in  1979. 

These  figures  underscore  the  need  to  continue  the  effort  begun  in 
1962  within  the  Equal  Pay  Act  to  assure  that  all  Americans,  men 
and  women,  receive  fair  treatment  in  the  workplace,  regardless  of 
their  sex. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you.  Senator  Randolph. 

Senator  Williams? 

Senator  Williams.  I  have  an  opening  statement,  if  I  may,  Mr. 
Chairman. 

I  would  like  to  say  that  it  is  particularly  appropriate  that  you 
have  chosen  to  center  the  first  substantive  hearing  of  this  session 
on  sex  discrimination  in  the  workplace.  Just  last  year,  the  Labor 
and  Human  Resources  Committee  held  hearings  on  this  issue  both 
in  Washington  and  in  Trenton,  N.J.  I  think  those  hearings  were  an 
educational  experience  for  all  who  participated. 

These  hearings  signify  that  the  committee  will  continue  to  focus 
on  this  problem  and  that  the  quest  for  social  and  economic  equality 
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in  the  workplace  will  be  an  enduring  commitment  for  the  Labor 
and  Human  Resources  Committee. 

It  is  my  understanding  that  today's  hearings  will  cover  in  some- 
what broad  outline  the  problems  of  sex-based  pay  inequity  and 
sexual  harassment  in  the  workplace.  I  think  it  is  vital  that  we  not 
regard  these  as  completely  discrete  difficulties.  For,  in  my  judg- 
ment, both  problems  derive  from  the  pernicious  and,  unfortunately, 
deeply  rooted  philosophy  that  women  are  interlopers  in  the  work- 
place with  different  goals  and  motivations  than  men.  This  view- 
point was  rather  baldly  articulated  in  one  company's  industrial 
relations  manual.  It  stated: 

The  gradient  of  the  women's  wage  curve,  however,  is  not  the  same  for  women  as 
for  men  because  of  the  more  transient  character  of  the  service  of  the  former,  the 
relative  shortness  of  their  activity  in  industry,  the  differences  in  environment 
required,  the  extra  help  needed  for  the  occasional  heavy  work,  and  the  general 
sociological  factors  not  requiring  discussion  herein. 

That  comment  was  written  in  1939.  In  1940,  the  first  year  his- 
torical statistics  were  compiled,  women  comprised  25.2  percent  of 
the  work  force. 

In  1979,  women  comprise  41  percent  of  this  Nation's  labor  force. 
The  diversity  of  interest  and  talents  among  them  as  well  as  the 
depth  of  their  commitment  to  their  work  make  the  above  quotation 
seem  rather  fatuous  today. 

Still,  neither  the  policy  nor  the  effects  of  systematically  shunting 
women  into  low  prestige  and  low  wage  jobs  have  been  eradicated. 
This  problem  is  so  closely  connected  with  the  problem  of  abusive 
treatment  that  it  is  almost  unrealistic  to  discuss  the  latter  without 
bringing  up  the  former. 

We  have,  of  course,  made  considerable  progress  since  1939,  and  I 
take  great  pride  in  this  committee's  achievements  in  this  area.  The 
1972  amendments  to  the  Civil  Rights  Act,  which  gave  the  EEOC 
enforcement  authority,  the  general  reorganization  of  1978,  which 
expanded  the  enforcement  duties  of  the  EEOC,  the  Pregnancy  Dis- 
ability Act,  and  the  displaced  homemaker  provisions  now  attached 
to  CETA,  were  among  the  tangible  commitments  we  made  in  the 
last  decade  to  social  and  economic  equality  for  women. 

Although,  much  to  my  dismay,  the  equal  rights  amendment  has 
not  been  ratified,  I  do  believe  that  we  have  a  workable  statutory 
framework  for  pursuit  of  this  goal — a  framework  which  I  trust  will 
remain  intact  over  the  next  few  years.  For  this  reason,  I  am 
optimistic  that  progress  can  be  made. 

Finally,  Mr.  Chairman,  I  might  note  that  I  am  gravely  concerned 
about  a  recent  study  of  wages  here  on  Capitol  Hill  which  shows 
that  unfair  treatment  of  women  in  the  workplace  sometimes  crops 
up  where  you  least  expect  it.  That  study  showed  various  discrepan- 
cies between  wages  paid  to  female  staff  assistants  on  the  Hill  and 
male  staffers  who  performed  largely  the  same  tasks. 

It  is  not  clear  to  me  whether  the  wage  differentials  are  the  result 
of  the  more  recent  arrival  of  women  in  the  ranks  of  professional 
staff  members  on  the  Hill,  but  it  impresses  me  that  we  should 
work  extra  hard  to  grant  them  equity  in  wages  which  their  posi- 
tions deserve. 

I  am  dubious  about  the  application  of  Federal  statutes  to  Mem- 
bers of  Congress  since  that  raises  a  host  of  questions  about  the 
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separation  of  powers  and  the  process  of  politics  which  might  end 
up  doing  more  damage  than  good. 

But  it  seems  to  me  that  individual  Members  of  Congress  might 
refine  their  own  efforts  at  affirmative  action  so  that  we  can  show 
that  we  mean  what  has  been  written  into  law. 

To  be  personal,  I  am  late  for  this  meeting,  Mr.  Chairman,  be- 
cause I  was  working  on  exactly  that  problem  in  one  of  the  other 
committees,  I  think  that  we  all  should  think  positively  about  this 
dilemma  and  describing  it  just  in  terms  of  affirmative  action  is  not 
acceptable  to  me. 

Thank  you. 

The  Chairman.  Thank  you,  Senator  Williams. 

Senator  Metzenbaum. 

Senator  Metzenbaum.  I  would  like  to  commend  you  for  calling 
this  hearing  on  sex  discrimination  in  the  workplace.  I  think  it  is 
timely.  I  am  glad  it  is  the  first  hearing  of  this  committee. 

According  to  the  President's  Commission  for  a  National  Agenda 
for  the  1980's,  participation  of  women  in  the  work  force  has  more 
than  doubled  since  1900.  In  1980  alone,  820,000  new  women  entered 
the  labor  force.  But  in  spite  of  this  enormous  growth  in  numbers,  it 
is  a  fact  that  women  remained  second-class  citizens  in  the  work- 
place. Despite  the  current  law,  for  example,  full-time  women  work- 
ers continue  to  earn  less  than  their  male  counterparts.  According 
to  the  Census  Bureau,  in  1979,  the  median  income  of  fully  em- 
ployed white  males  was  $12,372;  black  males,  $7,743;  white  women, 
$4,394,  and  black  women,  $4,023. 

Some  have  tried  to  explain  away  this  gap  by  making  adjustments 
for  education,  years  of  experience,  continuity  of  work  experience. 
But  these  arguments  have  a  hollow  ring  to  the  thousands  of 
women  actively  trying  to  support  families  in  these  inflationary 
times.  These  arguments  ring  false  to  the  40,000  women  in  the  past 
year  alone,  40,000,  that  have  filed  sex  discrimination  charges  with 
the  EEOC. 

Arguments  are  not  persuasive  to  the  80  percent  of  female  work- 
ers who  are  segregated  in  so-called  women's  occupations.  Those 
jobs  may  differ  in  content  from  so-called  men's  jobs,  but  in  many 
cases,  they  differ  not  at  all  in  the  level  of  skills,  effort,  and  respon- 
sibility required  for  success. 

Finally,  I  do  not  think  that  women  who  are  fired  or  denied 
promotions  when  they  object  to  sexual  harassment  will  be  im- 
pressed by  talk  about  continuity  and  experience.  It  is  time  to 
recognize  that  women  will  constitute  a  large  and  growing  part  of 
the  Nation's  work  force  more  and  more  each  year.  It  is  time  to 
open  up  for  women  the  full  range  of  opportunity. 

In  the  corporate  world  today,  only  5  percent  of  the  middle- 
management  jobs  are  filled  by  women.  Only  1  percent  of  top  execu- 
tive positions  are  held  by  women.  That  is  an  absurdity. 

In  the  skilled  crafts,  women  account  for  only  6  percent  of  the 
work  force.  In  Federal  job  training  programs,  women  are  not  pro- 
vided equal  training  opportunities.  Today's  fringe  benefit  programs, 
they  are  not  responsive  to  the  needs  of  working  women.  Clearly,  we 
need  better  access  to  adequate  child  care  services  and  adequate 
retirement  benefits  for  spouses.  This  country  cannot  afford  to  re- 
treat from  its  commitment  to  full  opportunity. 

76-638    O— 81 2 
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The  Equal  Employment  Opportunity  Commission  has  helped 
thousands  of  Americans  receive  the  full  protection  to  which  they 
are  entitled.  It  should  be  strengthened,  not  dismantled,  as  some 
have  suggested. 

The  Office  of  Federal  Contract  Compliance  Practices  has  insured 
that  people  doing  business  with  the  Federal  Government  make 
every  attempt  to  provide  opportunities  to  women  and  minorities. 
Again,  that  is  an  effort  that  should  be  strengthened. 

We  actually  should  be  sitting  here  today  talking  about  how  we 
strengthen  and  how  we  further  the  efforts  of  these  agencies  in 
accomplishing  their  missions,  which  is  to  bring  women  into  the 
work  force  as  full  partners. 

I  think  it  is  time  in  this  Nation  that  we  open  up  opportunities  to 
women  in  the  workplace  rather  than  deregulating  the  price  of  oil.  I 
think  it  will  be  a  much  more  significant  act  for  the  President  at 
this  point. 

The  Chairman.  I  have  to  admit,  Howard,  you  always  have  a  way 
of  getting  your  point  across. 

Without  any  further  comment,  our  first  panel  will  be  Joan 
Goodin,  executive  director  of  the  National  Commission  on  Working 
Women;  Shirley  Sandage,  president,  Displaced  Homemakers  Net- 
work, Inc.;  Karen  Nussbaum,  of  the  Working  Women — National 
Association  of  Office  Workers;  and  Jane  Fleming,  executive  direc- 
tor of  Wider  Opportunities  for  Women. 

Ms.  Goodin  will  be  introduced  by  Senator  Kassebaum,  and  Ms. 
Sandage  will  be  introduced  by  Senator  Grassley.  So  we  would  be 
happy  to  call  these  Senators  to  the  table,  along  with  Joan  Goodin, 
Shirley  Sandage,  Karen  Nussbaum,  and  Jane  Fleming. 

We  will  go  in  whatever  order  you  women  would  like  to  go.  I  hope 
you  have  agreed  which  order  you  want  to  go  in  and  we  will 
proceed. 

Senator  Kassebaum.  I  will  go  before  Chuck. 

Mr.  Chairman,  first  I  would  like  to  say  it  is  a  pleasure  for  me  to 
be  here  to  introduce  a  woman  whom  I  have  known  in  the  2  years 
that  I  have  worked  with  the  National  Commission  on  Working 
Women.  I  would  like  to  commend  you  for  calling  this  hearing  this 
morning  on  what  I  think  is  a  very  important  topic — the  concerns  of 
working  women.  By  means  of  this  hearing,  you  are  analyzing  and 
evaluating  some  of  those  concerns. 

So  often  we  think  of  only  the  20  percent  of  women  who  are 
involved  in  the  higher  levels  of  management  and  the  professions, 
forgetting  the  very  real  concerns  and  inequities  that  have  existed 
for  the  80  percent  of  the  women  who  work  in  low-level  positions. 
These  women  comprise  a  predominant,  important  part  of  our  econ- 
omy. Increased  productivity  which  we  talk  about  so  much  today  as 
an  essential  element  in  stabilizing  our  economy,  is  a  very  large 
part  of  the  contribution  that  women  make  to  our  industrial  sector. 

I  would  like  to  say  in  introducing  Joan  Goodin  that  I  think  one 
of  the  strongest  assets  of  the  National  Commission  on  Working 
Women  is  their  commonsense  approach  to  these  issues;  and  so  it  is 
a  pleasure  for  me  to  introduce  Joan  and  in  fact,  the  whole  panel 
that  you  have  brought  forward  today. 

Thank  you. 

The  Chairman.  Thank  you. 


13 

We  are  grateful  to  you  for  taking  time  out  of  your  busy  schedule 
to  come  and  introduce  Ms.  Goodin. 

Senator  Grassley,  we  are  glad  to  have  you  here  and  will  be 
interested  in  what  you  have  to  say  in  your  introduction. 

Senator  Grassley.  Mr.  Chairman,  Senator  Kennedy,  other  mem- 
bers, it  is  a  pleasure  for  me  to  introduce  Shirley  Sandage,  whom  I 
have  known  for  8  years.  In  her  capacity  as  a  leader  in  bringing  to 
the  public's  attention  the  problems  of  working  women  Shirley  has 
served  not  only  as  a  resource  for  me,  but  also  as  a  person  who 
could  prick  my  conscience  to  be  more  aware  of  the  problems  of 
women  in  American  society — particularly  their  economic  problems. 

So  for  my  last  2  years  in  the  Iowa  Legislature,  and  my  6  years  in 
the  U.S.  House  of  Representatives,  I  have  had  an  opportunity  to 
visit  her  in  the  environment  where  she  worked  and  where  she 
prom-otes  the  causes  in  which  she  is  involved.  I  have  also  read 
many  letters  from  her  on  the  many  legislative  issues  that  are 
before  the  Congress  of  the  United  States. 

So  I  feel  I  am  introducing  not  only  a  person  who  is  a  leader  and 
a  theoretician,  but  one  who  is  actually  a  practitioner.  Shirley  San- 
dage works  with  the  mechanics  of  carrying  this  out.  She  comes  to 
you  today  in  her  capacity  as  president-elect  of  the  displaced  home- 
makers  network. 

She  is  also  director  of  a  program  in  Mason  City,  Iowa — a  commu- 
nity-based organization  serving  citizens  in  north  central  Iowa. 

She  is  also  a  member  of  the  board  of  the  Older  Women's  Club, 
which  has  chapters  throughout  the  State. 

I  think  you  will  find  her  expertise  very  valuable  to  this  commit- 
tee while  you  consider  not  only  oversight  but  legislation  to  carry 
out  the  essential  consideration  in  a  participatory  democracy  of 
equal  rights  for  all. 

The  Chairman.  Thank  you,  Senator  Grassley. 

We  are  grateful  to  you  for  being  here  and  taking  time  out  of 
your  schedule.  We  are  grateful  to  you  and  your  constituent. 

If  we  could,  unless  there  is  an  objection,  why  don't  you  proceed, 
Ms.  Goodin. 

STATEMENTS  OF  JOAN  GOODIN,  EXECUTIVE  DIRECTOR,  NA- 
TIONAL COMMISSION  ON  WORKING  WOMEN;  SHIRLEY  SAN- 
DAGE, PRESIDENT,  DISPLACED  HOMEMAKERS  NETWORK, 
INC.;  KAREN  NUSSBAUM,  PROGRAM  DIRECTOR,  WORKING 
WOMEN— NATIONAL  ASSOCIATION  OF  OFFICE  WORKERS; 
AND  JANE  FLEMING,  EXECUTIVE  DIRECTOR,  WIDER  OPPOR- 
TUNITIES FOR  WOMEN,  ACCOMPANIED  BY  AVRIL  MADISON, 
A  PANEL 

Ms.  Goodin.  I  want  to  thank  Senator  Kassebaum  for  her  lovely, 
warm  introduction,  and  for  her  support  for  the  80  percent. 

I  am  Joan  Goodin,  executive  director  of  the  National  Commission 
on  Working  Women,  a  nongovernmental,  action-oriented  body 
which  for  3  years  now  has  functioned  as  an  effective  coalition  of 
corporate  executives,  labor  union  officials,  educators,  media  repre- 
sentatives' grassroots  working  women,  and  Members  of  Congress — 
among  whom  are  Senator  Nancy  Kassebaum,  Senator  Matsunaga, 
and  Congresswoman  Patricia  Schroeder. 
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These  commissioners  have  voluntarily  joined  together  to  assist 
the  33  million  American  women  who  work  in  nonprofessional  or 
pink-  and  blue-collar  occupations  as  an  alternative  to  public  depen- 
dency. I  have  attached  for  reference  by  the  committee  members  a 
list  of  names  and  affiliations  of  our  commissioners,  and  respectfully 
request  that  it  be  included  in  the  hearing  record. 

The  Chairman.  Without  objection,  it  will  be  included. 

[The  following  was  received  for  the  record:] 
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NATIONAL  COMMISSION  ON 
WORKING  WOMEN 


National  Leadership 

Elizabeth  Duncan  Koontz.  Chair 
Asst.  State  Superintendent 
N.C.  Dept.  of  Public  Instruction 
Raleigh 

Willard  Wirtz,  Chairman 
National  Institute  for  Work  and  Learning 
(formerly  National  Manpower  Institute) 
Washington,  DC 


Congressional  Representation 

Senator  Nancy  L.  Kassebaum  (R-KS) 
U.S.  Rep.  Mike  Lowry  (D-WA) 
Senator  Spark  M.  Malsunaga  (D-HI) 
U.S.  Rep.  Patricia  Schroeder  (D-CO) 
U.S.  Rep.  Ted  Weiss  (D-NY) 


Working  Women  Representation 


Corporate  Representation 

Stanley  Frank,  President 

CBS  Educational  &  Professional  Publishing 

New  York,  NY 

Nancy  L.  Lane,  Vice  President 
Ortho  Diagnostics,  Inc. 
Raritan,  NJ 

William  T.  McCaffrey.  Vice  President 
The  Equitable  Life  Assurance  Society 

of  the  U.S. 
New  York,  NY 

Robert  E.  Beck,  Asst.  Vice  President 
American  Telephone  &  Telegraph  Co. 
Morristown,  NJ 

Doris  J.  O'Connor,  Senior  Vice  President 
Shell  Companies  Foundation,  Inc. 
Houston,  TX 

Robert  A.  White,  Director 
Personnel  Development 
General  Motors  Corporation 
Detroit,  Ml 


Labor  Representation 

Patsy  Lou  Fryman,  Asst.  to  the  President 
Communications  Workers  of  America 
Washington,  DC 

Gloria  Johnson,  Director 
Education  and  Women's  Activities 
International  Union  of  Electrical,  Radio 

and  Machine  Workers 
Washington,  DC 

Arthur  D.  Shy,  Administrator  of 

Educational  Programs 
United  Auto  Workers 
Detroit,  Ml 

Cynthia  McCaughan,  Coordinator 
Women's  Activities 
Dept.  of  Civil  Rights,  AFL-CIO 
Washington.  DC 

William  Lucy,  Secretary-Treasurer 
American  Federation  of  State,  County 

and  Municipal  Employees 
Washington,  DC 

Joyce  D.  Miller,  Vice  President 
Amalgamated  Clothing  &  Textile 

Workers  Union 
President,  Coalition  of  Labor  Union  Women 
New  York,  NY 

Addle  L.  Wyatt.  International  Vice  President 
Dir.  Civil  Rights — Women's  Affairs 

Department 
United  Food  and  Commercial  Workers 

International  Union 
Washington,  DC 


Jane  Francis.  Child  Development  Worker 

Silver  Spring.  MD 

Lorraine  Stratton.  Secretary 

Menomonle.  Wl 

Bonnie  Bish.  Head  Cashier 

Battle  Creek.  Ml 

Peggy  Woods.  Garment  Worker 

Jackson.  TN 

Minnie  Miles,  Private  Household  Worker 
New  York,  NY 


Education/Research  Representation 

Patricia  Gurin,  Chair 

Social  Psychology  Department 

University  of  Michigan 

Ann  Arbor,  Ml 

Russell  Edgerton,  Executive  Director 

American  Association  for  Higher  Education 

Washington,  DC 

Mary  L.  Ellis,  President 

Ellis  Associates,  Inc. 

College  Park,  MD 

Barbara  Mayer  Wertheimer,  Director 

Institute  for  Education  and  Research  on 

Women  and  Work,  NYSSILR 
Cornell  University 
New  York,  NY 


Media  Representation 

Linda  Lavin,  Actress 

Burbank,  CA 

Kate  Rand  Lloyd,  Editor-in-Chief 

WORKING  WOMAN  Magazine 

New  York,  NY 

Dwight  Ellis.  Vice-President 

National  Association  of  Broadcasters 

Washington,  DC 
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Ms.  GooDiN.  Mr.  Chairman,  we  must  recognize  that  while  almost 
52  percent  of  all  adult  women  are  now  in  the  paid  labor  force,  some 
33  million  of  them,  as  Senator  Kassebaum  said,  or  about  80  percent 
of  all  employed  women,  are  concentrated  in  lower-paying,  lower- 
status  jobs.  As  indicated  in  the  1980  working  women's  platform, 
they  work  in  clerical,  sales,  service,  factory,  and  plant  occupations. 

This  committee's  1979  hearings  documented  beyond  the  shadow 
of  a  doubt  that  these  women  work  because  they  and  their  families 
need  their  income.  Furthermore,  the  goods  and  services  produced 
by  the  80  percent  serve  as  an  important  underpinning  for  this 
country's  entire  economy,  though  in  choosing  paid  employment 
these  women  have  encountered  a  series  of  problems  and  obstacles 
which  it  is  the  mission  of  our  commission  to  help  resolve. 

We  have  collected  information  about  these  problems  directly 
from  several  hundred  thousand  women.  In  1978-79,  we  surveyed 
150,000  women.  The  survey  report  reflects  the  principal  concerns 
and  attitudes  toward  work  of  women  all  over  this  country.  The 
commission  would  very  much  appreciate  the  inclusion  of  our  four- 
page  summary  report  of  this  national  survey  of  working  women  in 
the  record  of  this  hearing. 

The  Chairman.  Without  objection,  that  survey  will  be  included. 

[The  following  was  received  for  the  record:] 
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Summary  Report 
of  the  National  Survey  of  Working  Women 

by 
The  National  Commission  on  Working  Women 


In  September  1978.  the  NCWW 
Sunev  of  Working  Women  was  pub- 
lished by  eight  national  women's 
magazines  and  numerous  labor  publi- 
cations. 150.000  working  women  re- 
sponded NCWW  tabulated  110,000  of 
these  responses  which  included  infor- 
mation about  women's  work,  home, 
and  personal  lives. 

The  questionnaire  was  designed 
to  be  completed  by  ALL  WORKING 
WOMEN — those  doing  paid  work,  full- 
time  homemakers.  unemployed  women 
and  those  who  plan  to  look  for  a  iob. 

Employed  women  were  asKed  to 

f)rDvide  information  about  their  prob- 
ems  and  concerns,  as  well  as  about 
what  they  like  or  dislike  about  various 
aspects  oT  their  job. 

Women  who  were  not  working 
for  pay  at  the  lime  of  the  survey  were 
asked  whether  or  not  they  planned  to 
seek  employment,  and  to  report  the 
kinds  of  problems  they  anticipated 
should  they  take  a  job. 

The  information  for  both  groups 
was  related  to  various  demographic 
and  economic  characteristics,  includ- 
ing age,  race,  marital  status,  occupa- 
tion, education,  and  income. 

Concerns  of  Employed  Women 

When  employed  women  were 
asked  to  consider  a  list  of  24  specific 
items,  variations  surfaced  as  to  the  seri- 
ousness of  their  problems  and  concerns. 

•  About  half  of  all  employed  respond- 
ents felt  their  jobs  did  not  pay  enough, 
47%  from  the  professional  ranks  and 
55%  from  "The  80%"  (clerical,  sales, 
service,  and  blue  collar  jobs). 

•  The  lack  of  leisure  time  was  consid- 
ered the  most  serious  concern  for  em- 
ployed women,  53%  reported  this  as  a 
problem. 


•  Doubleduty  for  women  as  homemak- 
ers and  wage-earners  surfaced  as  a 
major  concern.  Nearly  half  of  all  em- 

f)loyed  respondents  indicated  a  prob- 
em  with  the  burden  of  job  and  family, 
and  reported  that  they  needed  more 
help  at  home. 

•  For  employed  women  with  children, 
presumably  those  who  already  have 
made  some  arrangements  for  child  care 
one-third  still  reported  child  care  as  a 
problem. 

•  27%  of  employed  respondents  con- 
sidered sex  discrimination  to  be  a  prob- 
lem. 

•  Of  employed  minority  women,  37% 
felt  race  discrimination  was  a  problem. 

•  One-third  of  employed  women  re- 
ported their  jobs  were  physically  tiring. 

•  12%  were  concerned  with  sexual 
harassment. 

•  Women  in  professional  jobs  cited  as 
problems  their  need  for  child  care,  jobs 
oeing  physically  tiring,  no  time  for  lei- 
sure and  sex  discrimination. 

•  Some  problems  were  more  intense  for 
women  in  "The  80%."  These  included 
jobs  being  boring,  lack  of  job  counsel- 
ing, job  not  using  skills,  layoffs  and  un- 
employment, can't  afford  to  quit,  job 
not  paying  enough  and  preference  for 
part-time  work. 

Each  employed  woman  was 
asked  whether  she  liked  or  disliked  cer- 
tain aspects  of  her  job. 

•  The  most  important  areas  of  job  dis- 
satisfaction were  the  level  of  wages/ 
salaries  and  the  chance  to  advance. 

•  One-fourth  of  the  respondents  were 
dissatisfied  with  their  health  benefits. 

•  Approximately  20%  of  the  respond- 
ents were  concerned  about  their  nours 
of  work,  working  conditions  and  treat- 
ment by  their  boss. 

Employed  Women — 
Occupational  Differences 

Of  the  more  than  80.000  em- 
ployed women  who  responded  to  the 
NCWW  Survey  a  high  proportion  were 
in  professional  and  in  clerical  occu- 
pations. 

•  40%  of  the  professional  respondents 
were  teachers  or  nurses. 

•  65%  of  the  clericals  were  secretaries. 


•  The  average  income  of  full-time  re-  ' 
spondents  was  $7,350  for  service  work- 
ers; $7,550  for  sales  workers;  $8,500  for 
clericals;  $8,800  forblue collar  workers; 
13.400  for  professionals. 

Clerical  Workers  expressed  a  high  con- 
cern about  their  job  not  paying  enough 
and  not  fully  utilizing  their  skills. 
Sales  Workers  complained  about  their 
job  being  physically  tiring  and  not 
using  their  skills. 

Blue  Collar  Workers  were  more  con- 
cerned with  non  pay-related  problems, 
including  the  job  being  tiring  and  bor- 
ing. 

Service  Workers  reported  their  health 
benefits  were  inadequate,  and  the  in- 
ability to  train  for  abetter  job  or  take 
time  to  continue  education  ranked  as 
major  concerns. 

Professional  Respondents  reported 
fewer  problems,  but  register  a  slightly 
higher  concern  for  needing  more  leisure 
time  and  child  care. 

Employed  Women — 
Job  and  Life  Satisfaction 

In  this  survey,  as  in  all  others,  the 
majority  of  women  expressed  satisfac- 
tion wit"h  their  jobs. 

•  42%  said  they  liked  their  jobs  very 
much;  39%  fairly  well.  14%  disliked 
their  jobs  somewhat,  and  4%  reported  a 
great  dislike  for  their  jobs. 

•  Professional  workers  were  consid- 
erably more  satisfied  with  their  work 
than  women  in  "The  80%." 

•  About  28%  of  the  black  women,  as 
compared  with  18%  of  white  women, 
reported  that  they  disliked  their  jobs. 

•  Most  dissatisfied  of  all  were  clerical 
workers  who  were  college  graduates. 
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Each  respondent  was  also  asked, 
"Generally,  how  satisfied  are  you  with 
the  way  you  are  living  now — that  is  as 
far  as  money  and  what  you  are  able  to 
buy  are  concerned?" 

•  17%  of  the  respondents  employed 
full-time  indicated  they  were  very  satis- 
fied, 50%  were  satisfied,  29%  were 
somewhat  dissatisfied  and  4%  were 
very  dissatisfied. 

Non-Emploved  Women — 
Concerns  About  Workforce 

Approximately  one-fifth  of  the 
respondents  were  women  not  employed 
at  the  time  of  the  sur\ey.  A  majority  of 
these  women,  69%.  were  full-time 
homemakers. 

All  non-employed  women,  re- 
gardless if  they  were  seeking  employ- 
ment, uere  asked,  "If  offered  an  in- 
teresting job,  would  you  take  it?  ' 

•  A  majority,  58%  responded  YES. 
Many  qualified  their  response  by  indi- 
cating yes  if  child  care  were  available,  if 
it  were  something  they  could  do,  or  if 
the  wages  and  location  were  satisfac- 
tory. 

•  For  the  42%  who  answered  NO  to  this 
question,  a  majority  indicated  they 
were  too  busy  with  home  and  family. 

•  •  Nearly  one-fourth  said  they  did  not 
need  a  job. 

•  Only  3%  stated  thev  would  not  take  a 
job  because  their  husband  would  be  op- 
posed. 


7,260  respondents  were  not 
working  for  pay  but  were  planning  to 
seek  employment.  These  women  were 
asked  what  problems  they  anticipated 
if  they  accepted  a  paid  job. 

•  The  employment  problem  antici- 
pated by  women  who  plan  to  seek  work 
were  related  closely  to  their  family  re- 
sponsibilities. 

•  Uppermost  in  the  minds  of  women 
with  dependent  children  was  a  concern 
with  providing  care  for  their  families 
while  they  were  at  their  job. 

•  Nearly  80%  of  these  women  ex- 
pressed concern  about  the  burden  of  job 
combined  with  family. 

•  About  60%  of  women  with  children 
expressed  as  a  problem  their  need  for 
child  care,  and  50%  were  concerned 
that  their  children  were  too  young  for 
their  peace  of  mind  at  work. 

•  About  one-half  of  the  non-employed 
women  seeking  a  job  seemed  to  feel  that 
part-time  work  or  flexible  schedules 
would  make  it  easier  for  them  to  enter 
the  labor  force. 

•  Never  married  women  indicated  a 
preference  for  full-time  work. 

Eleven  of  the  items  listed  as 
problems  were  considered  by  both  the 
employed  respondents  and  non- 
employed  women  who  anticipated 
looking  for  a  job. 

•  Non-employed  women  responded  to 
the  items  with  a  greater  degree  of  con- 
cern than  women  actually  employed. 

•  60%  of  the  non-employed  women  in- 
dicated a  problem  with  job  and  family; 
while  this  figure  dropped  to  46%  for 
employed  women. 

•  When  non-employed  women,  were 
asked  about  self-confidence,  36%  indi- 
cated a  concern,  whereas  this  dropped 
to  25%  for  employed  women. 

•  Both  groups  of  women  identified  ap- 

f)roximately  the  same  degree  of  concern 
or  certain  problems,  including  sexual 
harassment,  sex  discrimination  and 
problems  with  teenage  children. 


About  the  NCWW  Survey 

The  survey  questionnaire  was  published  in 
Essence.  Lady's  Circle.  Good  Hou::ekeeping.  MS.. 
Personal  Romances.  Woman's  Day,  Women's 
Agenda  and  Working  Woman.  Numerous  national, 
state  and  local  unions  also  primed  the  survey. 
These  included  the  Amalgamated  Clothing  and 
Textile  Workers;  Retail  Clerks;  lUE;  the  IJniled 
Brotherhood  of  Carpenters;  Cement  Lime;  Gyp- 
sum and  Allied  WorKers  and  others. 

Although  the  survey  covers  a  very  large 
sample.  150.000  women,  NCWW'recognizes  it  is 
not  representative  of  all  women  in  thepopulation. 
The  respondents  were,  for  the  most  part,  sub- 
scribers to  or  readers  of  the  women's  magazines 
and  labor  publications  which  printed  the  ques- 
tionnaire. About  95%  of  the  employed  respond- 
ents were  white  women  who  were  high  school 
graduates  or  had  completed  one  or  more  years  of 
college. 

Wliile  there  is  much  to  be  said  for  stratified 
scientific  sur\eys.  it  should  be  kept  in  mind  that 
the  women  who  responded  to  the  questionnaire 
volunlarilyspentaboutone-half  hour  of  their  lime 
to  convex  information  that  thev  thought  would  be 
useful  to  NCWW.  and  indeed  tney  were  right. 

NCWVV  believes  that  these  survey  results 
bear  further  investigation.  In  our  opinion,  these 
fmdings  point  to  a  numberof  issues  that  should  be 
examined  further  by  more  e.xtensive.  stratified 
samples  which  only  the  Federal  government  or 
large  foundations  have  the  resources  to  sponsor 

The  survey  was  funded  through  support 
from  private  organizations  including  AT&T,  the 
International  Paper  Company  Foundation. 
McGraw-Hill.  Sears  Roebuck  and  Company  and 
the  United  Auto  Workers. 


Copies  of  the  complete  Survey 
including  tables  and  analyses  are  avail- 
able for  $2.00  each  from: 
The  National  Commission  on 

Working  Women 
1211  Connecticut  Avenue,  NW 
Room  3K 

Washington.  D.C.  20036 
June  1979. 
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NCWW  Perceptions 


The  issue  of  women  and  em- 
plovment  must  become  a  serious  topic 
of  discussion  in  economic,  sociological 
and  political  circles  or  our  country  may 
find  itself  in  unchartable  waters. 

Changes  in  employment  patterns 
for  women  are  creating  shifts  in  family 
life,  leisure  time,  education  and  train- 
ing needs  and  supplemental  child  care 
arrangements.  Failure  of  decision  mak- 
ers to  anticipate  these  changes  will  re- 
sult in  obsolete  employment  practices 
and  misdirected  programs. 

NCWW  sur\'ey  results  highlight 
the  interrelationships  of  home,  work 
and  personal  concerns  of  all  working 
women.  Female  jobholders  report  a  con- 
cern for  their  lack  of  adequate  pay,  of 
leisure  time  and  of  a  chance  to  advance 
on  the  job.  Three  in  five  non-employed 
women  indicate  a  willingness  to  take  a 
paid  position,  but  are  concerned  about 
hours  of  work,  child  care,  and  the  re- 
sponsibilities of  home  and  family  life. 

Many  changes  in  the  workforce 
are  being  projected  for  the  remainder  of 
this  century.  Researchers  predict  that 
the  proportion  of  employed  women  will 
continue  to  escalate.  And,  shifts  are  an- 
ticipated in  certain  segments  of  the 
labor  force.  The  service  sector  is  ex- 
pected to  grow,  while  declines  are  pre- 
dicted in  the  numbers  of  manufacturing 
and  blue  collar  jobs. 

The  results  of  the  NCWW  survey 
combined  with  information  on  the  fu- 
ture of  the  workforce  provide  the  basis 
for  numerous  challenges  to  different 
segments  of  our  society. 

Employers,  labor  unions,  em- 
ployees and  educational  institutions 
will  all  experience  changes  in  their  in- 
terrelationships. 

Women  will  continue  to  find  cer- 
tain common  problems  as  workers, 
while  certain  aspects  of  particular  oc- 
cupations will  affect  both  men  and 
women  in  those  jobs. 


The  results  of  the  NCWW 
survey  combined  with  infor- 
mation on  the  future  of  the 
workforce  provide  the  basis  for 
numerous  challenges  to  differ- 
ent segments  of  our  society. 


What  were  once  sex-segregated 
jobs  may  become  integrated  occu- 
pations in  the  future.  Other  jobs  may 
continue  to  be  dominated  by  one  sex  or 
another.  Policy  questions  arise  as  to  the 
human  resource  goals  of  a  company  or 
organization.  Should  all  jobs  be  inte- 
grated by  both  men  and  women?  Whose 
responsibility  should  it  be  to  trigger  the 
integration  of  jobs?  Should  government 
develop  policies  to  hasten  this  process? 
Should  programs  be  developed  so  that 
social  barriers  are  removed  and  more 
women  are  able  to  advance  in  what 
once  were  considered  men's  occu- 
pations and  vice- versa? 

Clerical  workers  indicate  they 
are  in  dead-end  jobs  that  do  not  fully 
utilize  their  skills.  This  suggests  the 
under-utilization  of  an  important  and 
growing  segment  of  the  workforce.  If 
clerical  workers  are  not  being  used  to 
their  fullest  potential,  can  the  job  itself 
be  redesigned  so  that  their  skills  are 
fully  tapped?  Or,  could  these  jobs  be 
defined  more  clearly  with  upward 
mobility  and  advancement  programs? 
How  will  advances  in  technology  affect 
the  clerical  sector?  Could  these  changes 
help  to  improve  the  status  and  pay  of 
these  jobs?  Or,  will  secretaries  and 
typists  become  an  extension  of  the 
technology  they  operate?  Will  the  mar- 
ketplace forces  o(^  supply  and  demand 
help,  or  hurt,  clerical  workers? 


If  clerical  workers  are  not 
being  used  to  their  fullest  po- 
tential, can  the  job  itself  be  re- 
designed so  that  their  skills  are 
fully  tapped? 


Letters  from  respondents  indi- 
cate that  women  identify  the  need  to 
return  to  school  for  additional  educa- 
tion and  training  as  a  way  out  of 
dead-end  jobs  or  to  enter  new  ones. 
Educational  institutions  must  begin  to 
recognize  the  needs  and  concerns  of 
these  women.  Provisions  should  be 
made  for  such  services  as  extended 
child  care,  at-home  course  studies,  per- 
sonal counseling  and  programs  that 
build  upon  the  past  experiences  of  ma- 
ture female  students. 

Educational  institutions  also  are 
major  employers  of  women  in  lower- 
paying,  lower-status  iobs.  Should  such 
institutions — especially  those  with  fed- 
eral grants — become  models  as  equal 
employers?  Should  they  be  in  the  van- 
guard for  developing  support  programs 
for  female  employees? 

The  Survey  data  also  reveal  that 
female  workers  are  concerned  about  in- 
sufficient health  benefits  and  the  need 
for  increased  flexibility  in  working 
hours  and  conditions.  Employers  may 
find  that  benefit  plans  are  suited  for 
some  workers  but  not  others.  Working 
hours  and  conditions  may  need  to 
change  to  better  suit  the  home  respon- 
sibilities of  both  parents. 

Should  benefit  plans  be  the  re- 
sponsibility of  the  federal  government, 
the  employer,  or  the  employee?  Should 
benefits  be  made  available  for  specific 
classes  of  workers  to  suit  better  their 
needs  at  a  particular  time  in  their  lives? 
How  can  known  disabilities  be  better 
accommodated?  Should  federal  and 
state  policies  be  reexamined  to  provide 
programs  for  those  employers  who  are 
willing  to  experiment  with  schedules, 
benefits  plans,  on-site  or  community- 
based  family  support  systems  and  other 
working  conditions? 


Educational  institutions 
also  are  major  employers  of 
women  in  lower-paying, 
lower-status  jobs.  Should  such 
institutions — especially  those 
with  federal  grants — become 
models  as  equal  employers? 
Should  they  be  in  the  vanguard 
for  developing  support  pro- 
grams for  female  employees? 
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Non-employed  women  indicate  a 
•preference  for  part-time  or  flexible 
working  hours.  Can  pro-rated  benefit 
plans  be  developed  for  part-time  work- 
ers throughout  the  laborforce?  Or, 
>should  part-time  employees  be  seen  as 
supplemental  to  the  full-time  work- 
force? 

The  Survey  also  has  implications 
for  labor  unions  and  organizing  efforts 
by  advocacy  groups.  Women  constitute 
a  significant  segment  of  unorganized 
workers.  Female-intensive  occupations 
tend  to  be  at  the  bottom  of  the  pay  scale 
and  have  fewer  benefits  than  profes- 
sional or  unionized  jobs. 

Recent  studies  show  that  female 
union  members  earn  nearly  30  percent 
more  than  unorganized  female  workers. 


Should  federal  and  state 
policies  be  reexamined  to  pro- 
vide programs  for  those  em- 
ployers who  are  willing  to 
experiment  with  schedules, 
benefit  plans,  on-site  or 
community-based  family  sup- 
port systems  and  other  work- 
ing conditions? 


Can  such  studies  combined  with 
the  NCWW  sur\ey  results  help  to  illus- 
trate the  concerns  of  working  women 
and  strengthen  organizing  efforts 
within  female-intensive  occupations? 

Labor  unions  are  also  employers. 
Can  model  programs  be  developed  for 
union  employees  as  experiments  that 
could  prove  valuable  during  bargaining 
sessions? 

Many  NCWW  activities,  includ- 
ing this  Survey,  indicate  a  growing  need 
for  the  development  of  networks  among 
employed  women  and  women  seeking 
jobs.  Loose  networks  are  beginning  to 
oe  formed  by  women  in  the  workplace 
and  during  off  hours.  As  women  com- 
pare information  and  concerns  about 
their  jobs,  solutions  begin  to  surface 
and  a  new  power  is  being  felt  by  women 
in  The  80%. 

Some  companies  help  to  support  the 
development  of  such  networks,  can 
others?  How  can  dialogues  become  an 
established  process,  so  that  women  can 
better  articulate  their  concerns  about 
their  working  and  home  lives? 

Finally,  all  of  the  respondents 
with  dependent  children  identify  their 
need  for  supplemental  child  care.  Who 
should  provide  such  supplemental  sup- 
port? should  children's  needs  be  solely 
a  mother's  concern?  Or,  should  systems 
be  developed  for  both  parents  to  con- 
tribute to  the  development  and  care  of 
the  family?  Should  employers  provide 
worksite  facilities  for  the  children  of 
employees?  Should  government  pro- 
vide localized  services  in  communities? 
Or,  should  it  be  a  combined  effort? 
Could  child  care  be  included  as  a  nego- 
tiated benefit  by  unions?  Should  tax 
laws  be  examined  further  for  possible 
adjustments  for  parents  with  depend- 
ent children?  What  additional  research 
is  being  done  on  the  care  of  children 
while  parents  are  at  their  jobs?  Should 
school  hours  be  reorganized  to  better 
accommodate  parents'  schedules?  And, 
who  should  absorb  the  costs  of 
adequate,  supplemental  child  care  ser- 
vices? 


The  issues  outlined  above  only 
scratch  the  surface  of  the  types  of  prob- 
lems faced  by  employed  women  and  by 
those  who  anticipate  looking  for  a  paid 
iob.  Since  average  American  family  no 
longer  fits  the  stereotype  of  the  em- 
ployed father,  homemaking  mother  and 
two  children  (now  only  about  7%  of  all 
families),  the  employment  and  social 
policies  of  this  nation  must  take  into 
account  shifts  in  family  structure,  the 
composition  of  the  labor  force  and  the 
needs  of  all  workers. 

NCWW  hopes  this  Suncy  of 
Working  Women  will  help  to  illustrate 
the  serious  ramifications  of  the  chang- 
ing role  of  women  in  the  workforce  and 
at  home.  We  encourage  all  sectors  of  our 
society  to  meet  the  urgent  challenges 
raised  by  these  issues  by  amending  now 
out-moded  policies  to  focus  on  the 
realities  of  present  and  future  needs. 


NCWW  hopes  this  Survey 
of  Working  Women  will  help  to 
illuminate  the  serious  ramifi- 
cations of  the  changing  role  of 
women  in  the  workforce  and  at 
home. 
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Ms.  GooDiN.  For  women  in  the  80  percent,  problems  such  as  jobs 
not  paying  enough,  lack  of  benefits,  jobs  being  boring,  lack  of  job 
counseling,  and  jobs  not  using  skills,  were  particularly  burdensome. 
It  seems  clear  that  there  is  an  important  link — still  to  be  thorough- 
ly explored — between  these  latter  factors  and  the  difficult  question 
of  national  productivity,  though  much  of  the  work  performed  by 
women  in  female-intensive  occupations  is  not  included  in  produc- 
tivity measures. 

Another  way  in  which  we  learned  directly  from  women  in  the  80 
percent  about  key  work-related  problems  was  through  regional, 
State,  and  local  dialogs.  Here,  we  experienced  the  willingness  of 
these  women,  as  well  as  that  of  decisionmakers  in  local  communi- 
ties, to  voluntarily  rally  around  in  search  of  solutions  at  the  local 
level. 

I  should  mention.  Senator  Hawkins,  and  I  am  proud  to  say,  that 
I  am  from  Florida,  so  we  are  from  the  same  State,  that  the  first 
dialogue  with  working  women  at  the  county  level  was  held  in 
Broward  County  in  June  1980.  So  we  are  using  this  county  experi- 
ence as  a  model  to  disseminate  to  other  counties  around  the  coun- 
try as  well. 

Through  this  conferencing  and  surveying  process,  as  well  as 
other  direct  contact,  we  have  been  able  to  identify  four  areas  of 
prime  concern  to  women  in  the  80  percent.  For  the  sake  of  brevity, 
I  will  only  mention  them  now,  while  respectfully  requesting  that  a 
short  explanation  of  these  concerns  be  entered  in  the  hearing 
record. 

The  Chairman.  Without  objection,  they  will  be  entered. 

[The  following  was  received  for  the  record:] 
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NATIONAL  COMMISSION  ON  WORKING  WOMEN 
(Phase  I:  1977/1980) 

WHAT  WE  LEARNED  -  THE  FOUR  AREAS  OF  PRIME  CONCERN 

As  a  result  of  what  has  been  learned  directly  from  women  in  the  SOX 
through  the  Regional  Dialogues,  the  National  Survey,  correspondence  and 
other  outreach  efforts,  NCWW  was  able  to  clearly  identify  four  Areas  of 
Prime  Concern  to  working  women.  The  following  is  a  description  of  these 
four  prime  concerns  in  order  of  priority  as  reported  by  the  80%,  as  well 
as  the  overall  goal  adopted  by  NCWW  in  each  of  these  areas. 

•  Wages  and  Benefits 

Wages  and  benefits  for  working  women  are  too  low.     Women's  jobs  are 
automatically  paid  less  than  jobs  classified  as  men's.     Since  most  women 
are  concentrated  in  female-intensive  occupations,  this  adds  up  to  occupa- 
tional wage  discrimination.     On  the  average,  women  earn  only  about  59% 
of  what  men  earn  in  this  country.     It  is  difficult  for  women  to  gain 
access  to  higher-paying,  traditional  male  jobs.     Sex  bias  and  misplaced 
credit  for  achievement  often  interfere  with  a  woman's  chance  for  promotion 
or  salary  increase.     Benefits  such  as  health  care  and  pensions  do  not 
meet  the  needs  of  women  workers.     While  there  are  good  laws  on  the  books 
in  the  area  of  equal  opportunity,  enforcement  is  grossly  inadequate. 

General  Goal :     To  establish  a  sex-fair  system  for  rewarding  work, 
with  adequate  benefits  for  all  workers. 

•  Personal  Support  Systems 

Lack  of  personal  and  work-site  support  systems  such  as  employee 
organizations  or  professional  associations  keeps  women  in  the  80%  isolated 
and  without  the  information  necessary  to  improve  their  work  lives.  Tradi- 
tional sex  roles  lead  to  occupational  segregation  which  further' complicates 
the  problem  and  also  limits  opportunities  to  achieve  full  earning  potentials. 
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Of  the  80%ers  responding  to  the  NCWW  National  Survey,  33%  reported  a 
lack  of  job  counseling  as  a  serious  problem,  while  26%  reported  a  lack 
of  self-confidence  to  get  ahead  on  the  job.  Women  suffer  a  loss  of 
self-esteem  when  they  are  trapped  in  low-status  jobs  with  little  respect 
or  dignity.   In  turn,  this  often  leads  to  lowered  expectations,  thus 
closing  the  vicious  circle.  Sexual  harassment  and  double  jeopardy  for 
minority  and  older  women  create  additional  problems. 

General  Goal :  To  rid  society  of  outdated  myths  concerning  working 
women's  roles  and  establish  information/communication  systems  to  end 
their  isolation  and  enhance  self-esteem. 

•  Child  Care 

Working  women  are  severely  hampered  by  the  lack  of  quality,  affordable 
child  care.  Child  care  is  not  seen  as  integral  to  a  woman's  work  role,  and 
many  employers  are  not  sympathetic  to  family  crises.  The  dual  role  of  work 
and  family  maintenance  leaves  women  with  little  energy  or  motivation  to 
improve  the  system.  Of  the  NCWW  National  Survey  respondents,  60%  of 
employed  women  who  were  married  and  those  with  dependent  children  reported 
that  they  needed  more  help  at  home.  Moreover,  of  the  employed  women  with 
children,  presumably  those  who  already  had  made  some  arrangements  for 
child  care,  one-third  still  reported  child  care  as  a  problem. 

General  Goal :  To  make  quality  child  care  available  to  working  parents. 

•  Education  and  Training 

Too  little  training  is  available  for  women  who  wish  to  better  their 
work  lives.  While  training  does  exist,  it  is  not  always  suited  to  the 
needs  of  women.  Women  are  at  a  disadvantage  because  they  do  not  have 
adequate  information  and  counseling  to  make  decisions  about  career  objectives 
and  how  to  evaluate  opportunities  for  training.  The  prerequisites  for  women  - 
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time,  money  and  counseling  —  are  too  often  missing.     This  was  under- 
scored by  the  NCWW  National  Survey  when  46%  of  respondents  from  the  ranks 
of  the  80%  reported  "no  chance  to  train  for  a  better  job,"  and  40% 
reported  "no  time  to  continue  my  education." 

General  Goal :     To  make  career  advisement  and  appropriate  education 
and  training  opportunities  accessible  for  working  women. 

The  identification  of  these  four  Areas  of  Prime  Concern  has  set  the 
NCWW  agenda  for  the  future.     It  is  within  these  areas  that  the  Commission 
intends  to  concentrate,  seeking  feasible  approaches  to  these  problems  as 
a  bridge  between  the  reality  and  the  overall  goal  adopted  in  each  case. 
Beginning  in  1981,  Phase  II  of  the  NCWW  Action  Plan  will  concentrate  on 
developing  specific  sector  options  for  resolving  these  complex  problems, 
while  continuing  an  overarching  public  awareness  effort. 

Ms.  GooDiN.  They  are:  one,  Wages  and  benefits;  two,  internal 
support  systems;  three,  child  care;  four,  education  and  training. 

With  regard  to  the  latter,  we  have  determined  a  breakdown 
between  educational  institutions  and  the  workplace,  resulting  in 
inadequate  services  to  the  80  percent  for  improving  their  worklife 
conditions. 

Last  year,  the  Senate,  in  its  wisdom,  overwhelmingly  adopted  an 
amendment  to  the  Higher  Education  Act  which  would  have  facili- 
tated and  not  supplanted  local  efforts  to  bring  this  huge  segment  of 
the  female  workforce  into  the  mainstream  of  community  life  by 
stimulating  local  collaborative  efforts  linked  to  postsecondary  edu- 
cation. 

Unfortunately,  this  cost-effective  provision  was  removed  from  the 
final  legislation  during  the  second  round  of  negotiations  between 
Senate  and  House  conferees. 

We  believe  the  Senate's  original  concept  would  place  the  Federal 
Government  in  an  appropriate  position  to  facilitate  local  efforts  to 
resolve  the  education  and  training  problems  which  affect  women 
workers,  their  employers  and  their  communities.  We  believe  the 
Federal  role  is  key  as  a  coordinator  in  stimulating  such  local 
efforts. 

The  concerns  we  have  identified  have  become  part  of  the  com- 
mission's public  education  program,  designed  to  place  these  issues 
on  the  national  agenda.  Through  our  news  bureau  and  annual 
women  at  work  broadcast  awards  competition,  aimed  at  recogniz- 
ing quality  radio  and  television  programing  on  working  women,  we 
know  that  the  media  are  beginning  to  recognize  the  urgency  of 
these  matters — again,  especially  at  the  community  level,  through 
innovative  approaches  by  local  stations  and  journalists. 

For  example,  one  of  the  first-place  winners  in  the  editorial  cate- 
gory of  the  1980  broadcast  awards  was  station  KSL-TV  in  Salt 
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Lake  City,  Utah,  for  a  program  titled  "Women  and  Educational 
Administration." 

Another  winner,  in  the  category  of  profiles,  involved  Maureen 
Bunyan  from  WDVM  right  here  in  Washington,  along  with  Phyllis 
Martin,  an  incredible  local  community  woman. 

In  the  remaining  time,  we  can  perhaps  be  most  helpful  by  sum- 
marizing three  specific  recommendations  for  consideration  by  your 
committee: 

One,  revive  the  approach  adopted  by  the  Senate  last  year,  and 
establish  by  legislation  or  by  executive  agency  program  the  effort 
to  coordinate  local  community  services  on  behalf  of  working 
women.  We  estimate  that  merely  $10  million  a  year  for  3  years 
would  create  the  means  for  bringing  business,  labor,  education  and 
working  women  into  shared  decisionmaking  at  the  local  level; 

Two,  assure  as  a  Federal  purpose  due  regard  for  working  women 
in  all  the  legislation  falling  within  this  committee's  jurisdiction. 
This  can  be  done  by  convening  local  and  regional  hearings  by  this 
committee,  perhaps. 

Three,  maintain  your  vigorous  effort  on  behalf  of  women  workers 
by  establishing  a  process  of  continuous  oversight  of  the  social  and 
economic  progress  of  working  women  and  their  families.  This 
might  be  done  by  issuance  of  an  annual  committee  report  on  this 
subject. 

Mr.  Chairman,  in  closing,  we  commend  you  and  your  committee 
for  the  leadership  you  have  taken  through  these  hearings  in  recog- 
nizing the  urgency  of  the  problems  faced  by  women  workers  and 
the  enormous  ramifications  of  these  problems  on  family  and  com- 
munity structures. 

We  underscore  the  compelling  nature  of  your  continued  atten- 
tion to  this  vital  segment  of  the  American  labor  force  as  Congress 
and  the  new  administration  struggle  to  correct  the  dangerous  eco- 
nomic situation  in  which  we  as  a  nation  find  ourselves.  Without 
that  attention,  we  run  the  risk  of  reforms  that  only  further  de- 
stabilize the  social  and  fiscal  life  of  these  United  States. 

Thank  you  for  this  opportunity  to  testify  on  behalf  of  the  80 
percent. 

The  Chairman.  Joan,  we  are  very  happy  that  you  took  the  time 
to  come.  You  have  some  interesting  suggestions.  I  do  not  see  any 
reason  why  we  cannot  follow  up  on  these. 

Let's  move  to  Shirley  Sandage,  president  of  the  Displaced  Home- 
makers  Network,  Inc. 

Senator  Randolph.  Mr.  Chairman,  since  Joan  is  speaking,  I 
wonder  if  there  can't  be  a  question  asked  now? 

The  Chairman.  There  can  be,  but  I  thought  we  would  go  through 
the  whole  panel  and  we  can  make  notes  of  our  questions.  But  if 
you  prefer  the  other  way,  we  can  do  it  the  other  way. 

Why  don't  we  move  through  the  panel?  Let's  get  to  all  the 
panelists  and  then  we  will  ask  any  questions  we  desire. 

Senator  Randolph.  I  can  come  back  again.  I  thought  Senator 
Kassebaum  was  still  there.  There  was  a  question  I  wanted  to  ask 
her. 

The  Chairman.  I  see  no  objection  to  anybody  raising  an  isolated 
question  or  so  while  our  panelists  are  with  us,  so  feel  free  at  any 
time.  But  if  we  can,  I  would  prefer  to  go  through  the  whole  panel. 
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Senator  Hawkins.  May  I  make  an  observation  for  those  present 
here  today? 

I  am  a  newcomer  here  and  T  would  like  you  to  know  that  the 
absence  of  members  today  is  not  because  of  their  attention  or 
caring  for  this  subject.  I  have  talked  with  most  of  the  members  and 
this  is  a  prime  concern.  But  I  have  never  been  involved  in  any 
business  in  my  life  that  wants  you  three  places  at  one  time,  and 
demands  that. 

At  10  o'clock,  I  had  an  Agriculture  Committee  meeting,  of  which 
I  am  a  member,  and  the  Joint  Economic  Committee,  of  which 
Senator  Kennedy  and  I  are  both  members,  is  also  meeting. 

The  Chairman.  I  might  mention  I  have  three  committee  meet- 
ings at  the  same  time. 

Senator  Hawkins.  Some  of  us  are  supposed  to  be  in  three  places 
at  one  time. 

So  for  those  that  come  and  go,  it  is  not  because  of  their  lack  of 
interest  or  attention  but,  indeed,  because  we  are  trying  to  be  at 
different  places.  Hopefully,  we  can  do  this. 

The  Chairman.  Senator  Hawkins,  I  really  appreciate  those  com- 
ments, because  what  you  women  are  saying  is  very  important. 
There  has  been  divisiveness  in  America,  and  I  think  wrongfully.  I 
think  what  we  need  to  do  is  address  the  issues  and  do  something 
about  them,  because  we  have  30  statutes  on  the  books  that  appar- 
ently are  not  being  enforced.  I  think  we  have  lots  of  laws  that  we 
can  deal  with  right  now,  regardless  of  what  happens  with  regard  to 
the  Equal  Rights  Amendment;  whether  it  passes  or  not,  why  not 
start  now  to  try  to  resolve  these  difficulties  while  the  States  do 
what  they  want  to  do. 

I  am  dedicated  and  committed  to  women's  rights,  and  I  think 
every  member  of  this  panel  is.  So  we  will  do  this  whether  or  not 
anybody  else  on  the  outside  cares  or  gives  a  darn. 

I  do  believe  that  everybody  on  this  panel  has  a  great  interest  in 
this  area.  The  important  thing  is  that  we  compile  a  record,  that  we 
get  these  excellent  suggestions,  like  your  three  ideas  here  today, 
and  the  others  in  the  remarks  and  see  what  we  can  do  to  imple- 
ment those. 

So  please  understand  that  Senators  have  many  conflicts  and 
many  problems. 

We  go  now  to  Shirley. 

Do  you  mind  if  I  call  you  by  your  first  name?  If  it  is  all  right,  I 
would  prefer  that,  because  it  easier  to  refer  to  you  and  if  it  is  not 
offensive,  I  would  prefer  to  do  it  that  way. 

Senator  Kennedy.  Is  that  a  two-way  street,  Mr.  Chairman? 

The  Chairman.  Any  of  you  that  want  to  refer  to  me  as  Orrin  can 
do  so — that  is  fine  with  me. 

Senator  Hawkins.  Let  me  explain  the  inner  workings. 

We  were  told  in  our  orientation  that  the  Senators  call  each  other 
by  their  first  name  if  you  are  in  good  standing  with  the  Senator.  If 
you  just  had  a  battle,  they  might  call  you  Senator  for  a  week  or 
two  while  they  are  cooling  off. 

The  Chairman.  I  might  add  that  Senator  Kennedy  has  called  me 
a  number  of  names  and  I  have  only  thought  of  a  few  for  him. 

Ms.  Sandage.  We  hope  we  are  in  good  standing  with  all  of  the 
members  of  the  committee. 
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The  Chairman.  You  can  refer  to  us  by  our  first  names. 

Ms.  Sandage.  I  would  like  to  speak  on  behalf  of  the  Nation's 
homemakers. 

Displaced  homemakers  are  persons  who  have  spent  many  years 
in  the  home,  rearing  children  and  caring  for  family  members,  and 
then  lose  their  source  of  support  through  death  or  disability  of  the 
spouse,  separation,  divorce,  or  abandonment.  They  are  generally 
ineligible  for  unemployment  insurance,  welfare,  social  security,  or 
other  assistance;  very  few  receive  child  support  or  alimony,  even  if 
awarded. 

The  U.S.  Department  of  Labor,  Women's  Bureau,  estimates  that 
there  are  over  4  million  displaced  homemakers  in  the  United 
States.  Of  this  conservative  total,  almost  three-fourths  are  over  the 
age  of  40;  two-thirds  are  economically  disadvantaged;  nearly  one- 
fourth  are  members  of  minority  groups,  and  virtually  all  face  many 
personal  and  social  barriers  as  they  attempt  to  enter  the  labor 
force  without  recent  paid  work  experience. 

You  may  not  readily  see  the  link  between  sex  discrimination  in 
the  work  place  and  homemakers  who  have  been  displaced  from 
their  jobs.  The  connection  is  this:  homemaking  is  not  recognized  by 
our  society  as  work,  homemakers  are  not  valued  as  workers. 

In  theory,  and  on  Mother's  Day,  we  revere  childbearing,  home- 
making,  care  of  family  members  over  a  lifetime;  but  in  practical 
ways,  homemaking  doesn't  count. 

Homemakers  who  lose  their  jobs  are  not  eligible  for  unemploy- 
ment insurance,  and  they  are  not  eligible  for  disability,  because 
they  have  not  been  working.  Their  labor  earns  no  credits  under  a 
private  pension,  and  years  spent  in  child  rearing  are  counted  as 
zero  years  under  social  security.  The  work  they  do  brings  no  bene- 
fits, such  as  access  to  affordable  health  insurance.  Even  if  they  try 
to  plan  for  their  own  economic  futures,  they  find  that  laws  prohibit 
them  from  opening  an  individual  retirement  account  in  their  own 
names. 

And  when  they  find  themselves  without  income,  without  the 
cushions  other  workers  have,  and  attempt  to  enter  the  paid  labor 
force,  they  are  generally  seen  as  unskilled  by  potential  employers. 
Experience — none  is  the  predicament  of  a  woman  who  has  spent  30 
years  developing  skills  in  child  rearing,  homemaking,  volunteer 
work  in  the  community,  the  church,  the  school.  Experience — none 
is  the  predicament  of  a  woman  who  has  spent  2  decades  as  the 
unpaid  bookkeeper  and  manager  of  a  small  family-owned  business, 
or  who  has  worked  side-by-side  with  her  husband  on  the  family 
farm  that  she  may  well  lose  as  a  widow  without  title.  Experience — 
none  is  credited  to  the  former  spouse  of  a  military  man  whose  17 
moves  in  23  years  were  in  the  interest  of  the  country  and  of  his 
career,  but  left  her  only  with  memories  of  packing,  not  employ- 
ment references,  when  their  marriage  ended. 

The  real-life  examples  I've  just  given  purposely  emphasize 
middle-aged  women. 

First:  While  there  are  many  younger  displaced  homemakers, 
particularly  in  cultures  and  locations  such  as  rural  areas  where 
women  marry  at  a  very  young  age,  8  out  of  10  displaced  homemak- 
ers are  over  the  age  of  40. 

76-638    O— 81 3 


28 

Second:  Today's  midlife  women  face  special  barriers  to  employ- 
ment that  differ  in  kind  and  degree  from  the  problems  of  younger 
women.  The  point  is  that  sex  discrimination  and  age  discrimination 
are  intimately  linked,  that  ageism  compounds  sexism,  particularly 
in  employment. 

Women  in  their  middle  years  are  considered  over-the-hill  while 
men  of  the  same  age  are  at  their  prime.  The  combination  of 
ageism,  sexism  and  for  older  minority  women,  racism,  compounds 
the  problems  of  displaced  homemakers. 

Federal  legislation  to  help  displaced  homemakers  attain  econom- 
ic self-sufficiency  was  first  introduced  in  the  94th  Congress  and  the 
95th  Congress.  Experience  had  shown  that  the  special  needs  of 
displaced  homemakers  were  not  being  adequately  addressed  by 
existing  programs.  This  is  primarily  because  displaced  homemakers 
are  often  viewed  as  high  risk  for  successful  termination  and  are 
screened  out,  or  are  counseled  into  programs  leading  to  traditional 
low-paying  jobs.  Clearly,  special  programing  was  needed.  The  Voca- 
tional Education  Act  amendments  of  1976  authorize  services  to 
displaced  homemakers  as  a  special  needs  group.  And  under  Public 
Law  95-524  the  CETA  reauthorization  of  1978,  displaced  homemak- 
ers were  recognized  as  a  group  facing  special  disadvantages  in 
entering  the  paid  labor  force. 

In  fiscal  year  1980,  $5  million  was  appropriated  under  CETA, 
funding  31  prime  sponsor  and  6  national  demonstration  grant 
awards  in  27  States.  However,  in  spite  of  a  House  appropriations 
committee  report  recommending  that  displaced  homemakers  assist- 
ance continue  to  receive  high  priority  under  CETA  title  III,  the 
Department  of  Labor  has  failed  to  commit  funds  in  1981  for  this 
purpose. 

The  Chairman.  Say  that  one  more  time  so  I  hear  you,  if  you 
would? 

Ms.  Sandage.  However,  in  spite  of  a  House  appropriations  com- 
mittee report  recommending  that  displaced  homemaker  assistance 
continue  to  receive  high  priority  under  CETA  title  III,  the  Depart- 
ment of  Labor  has  failed  to  commit  funds  in  1981  for  this  purpose. 

At  the  Displaced  Homemakers  Network,  we  receive  mail  from 
thousands  of  displaced  homemakers  from  across  the  country.  So 
often  they  say;  "I  don't  want  welfare — I  want  to  work  to  support 
myself  and  my  family."  This  is  precisely  the  effect  that  displaced 
homemaker  program  across  the  country  have  had,  helping  thou- 
sands of  displaced  homemakers  move  from  dependency  to  self- 
sufficiency  as  employed  taxpayers. 

It  is  critical  to  maintain  funding  for  these  specialized  services, 
and  to  encourage  such  linkages  with  the  private  sector  as  employer 
tax  credits,  internships,  and  on-the-job  training  for  helping  the 
displaced  homemaker  gain  control  over  her  own  economic  well- 
being. 

We  thank  you  for  holding  these  hearings  this  morning.  We  are 
grateful  to  you  for  the  opportunity  of  testifying  in  front  of  you,  and 
we  stand  ready  to  be  of  assistance  in  any  way  that  we  can. 

Thank  you. 

The  Chairman.  You  are  welcome.  We  appreciate  having  your 
remarks  here  today. 
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We  will  now  go  to  Karen  Nussbaum,  who  is  the  executive  direc- 
tor of  Working  Women,  National  Association  of  Office  Workers. 

We  are  happy  to  have  you  with  us  today. 

Ms.  Nussbaum.  Thank  you,  Mr.  Chairman  and  members  of  the 
committee. 

I  am  pleased  to  have  this  opportunity  to  appear  before  you  today 
on  behalf  of  Working  Women,  National  Association  of  Office  Work- 
ers, to  express  concern  about  employment  conditions  for  the  na- 
tion's 20  million  officeworkers. 

Let  me  begin,  though,  by  saying,  like  all  women,  our  rights  are 
still  not  recognized  by  the  Constitution,  and  it  is  doubtful  we  will 
see  economic  equality  without  passage  of  the  ERA. 

Clerical  work  is  the  single  largest  occupation,  accounting  for  one 
out  of  five  of  all  workers.  One  out  of  three  women  who  work  is 
clerical. 

As  all  of  you  are  aware,  clerical  work  is  women's  work.  Nearly 
80  percent  of  us  are  women.  The  growth  sectors  of  the  labor  force 
are  in  women's  work,  clerical  and  service.  These  sectors  are  grow- 
ing three  times  as  fast  as  industrial  work,  where  men  are  concen- 
trated. 

Of  the  20  million  jobs  added  in  the  1980's,  5  million  will  be 
clerical  jobs.  Well,  what  does  it  mean  to  be  doing  women's  work  in 
America? 

Has  affirmative  action  changed  things? 

Do  companies  really  need  Government  breathing  down  their 
necks  to  achieve  employment  equality? 

Despite  passage  of  the  equal  employment  laws  15  years  ago, 
employment  for  women  has  gotten  worse.  Job  segregation  has  in- 
creased, and  the  wage  gap  between  men  and  women  has  gotten 
bigger. 

Despite  higher  education  for  women,  those  of  us  with  a  college 
education  earn  less  than  a  male  high  school  graduate.  Despite  the 
fact  that  the  number  of  women  managers  has  increased,  35  percent 
of  those  women  managers  earn  less  than  $10,500  a  year.  Despite 
the  importance  of  our  jobs  to  the  economy  only  clerical  and  service 
work  are  expanding — we  are  paid  less  on  the  average  than  any 
blue-collar  occupation. 

Maybe  you  doubt  it  when  I  say  that  clerical  workers  earn  pover- 
ty-level wages.  After  all,  your  secretaries  probably  don't  earn  so 
little.  But  let's  look  at  the  facts. 

Last  year,  full-time  females  earned  only  $9,369  a  year,  while  full- 
time  male  workers  earned  $15,000  a  year.  Three  million  of  us 
worked  full  time  last  year  for  less  than  $7,800. 

How  can  a  woman  support  herself,  much  less  her  family,  on 
$7,800  a  year?  Even  the  Government  must  agree,  as  you  have  set 
the  poverty  for  a  family  of  four  at  $7,500. 

What  does  this  really  mean  for  officeworkers?  It  means  that  one 
of  Working  Women's  members  in  Boston,  a  full-time  clerical 
worker  at  John  Hancock  Life  Insurance  Co.  lost  custody  of  her 
child  because  the  courts  found  her  clerical  salary  inadequate  for 
supporting  her  child. 

It  means  that  a  single  woman  at  another  insurance  company 
must  live  with  her  aged  mother,  instead  of  the  other  way  around, 
because  after  30  years  on  the  job,  she  earns  just  $9,000  a  year. 
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It  means  that  the  average  bank  teller  in  Seattle,  with  her  $8,600 
a  year  salary,  earns  almost  $3,000  less  than  the  Department  of 
Labor  says  it  takes  for  three  people  to  maintain  a  low  living 
standard  in  the  city.  For  black  women,  it  means  all  of  the  above, 
and  more,  because  black  women  earn  55  cents  on  the  average  for 
every  $1  earned  by  a  white  male. 

Business  spokesmen  would  have  it  that  women  willingly  flood 
the  clerical  labor  market,  in  essence,  reducing  their  own  wages, 
and  doing  themselves  in  by  the  millions,  while  the  employers  stand 
by  shaking  their  heads.  I  call  this  the  lemming  theory.  It  simply 
isn't  true. 

Employers  play  a  major  role  in  women's  low  pay  by  hiring  prac- 
tices that  channel  men  and  women  into  different  jobs,  by  not 
implementing  full  job  posting  systems,  by  not  offering  job  training 
programs  to  women,  by  sex  stereotyping  of  jobs,  and  by  continuing 
the  practice  of  having  women  train  men  to  be  promoted  above 
them. 

Discrimination  persists  because  it  is  profitable.  As  long  as  em- 
ployers can  get  away  with  it,  they  will  hire  two  women  for  the 
price  of  one  man. 

Employers  will  claim  that  public  policy  measures  to  achieve  pay 
equity  would  cause  a  great  disruption  of  the  economy.  Working 
Women  submits  that  a  great  disruption  of  the  economy  is  currently 
in  progress.  Millions  of  men  are  out  of  work  and  millions  of  women 
work  at  below  subsistence  wages,  at  great  cost  to  the  social  fabric 
of  our  Nation. 

The  solution  is  certainly  not  to  tolerate  continued  discrimination, 
the  unbridled  expansion  of  profits  at  the  expense  of  the  standard  of 
living  of  working  people,  and  the  perpetuation  of  an  underclass  of 
women  and  minorities.  Working  Women  has  an  8-year  history  of 
working  to  improve  employment  conditions  for  women  and  minor- 
ities. Our  history  has  shown  overwhelmingly  that  employers 
change  unfair  and  illegal  practices  only  under  pressure.  Through 
public  exposure,  employee  pressure,  and  legal  action.  Working 
Women  has  won  millions  of  dollars  in  backpay  for  women  and 
minority  employees,  numerous  promotions  and  changes  in  corpo- 
rate employment  policies. 

With  the  help  of  the  law  and  those  agencies  charged  with  en- 
forcement of  the  law,  we  have  been  able  to  take  the  profit  out  of 
discrimination  for  scores  of  employers. 

We  know  what  the  companies  will  do  without  enforcement.  We 
just  have  to  look  at  the  banking  industry,  in  which  there  was  little 
enforcement  until  recently.  The  full-time  clericals  and  tellers  earn 
so  little  they  are  eligible  for  food  stamps.  As  taxpayers,  we  subsi- 
dize the  substandard  pay  scales  of  employers  who  reap  the  profits. 

To  slacken  enforcement  would  only  depress  the  wages  of  the 
largest  sector  of  the  work  force  even  further.  The  economy  can't 
afford  for  20  million  low-paid  workers  to  earn  less,  and  we  can't 
afford  it.  We  urge  the  Congress  to  prove  its  unwavering  commit- 
ment to  fair  employment  for  all  by  making  enforcement  a  reality. 

Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Nussbaum  follows:] 
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Mr.  Chairman  and  Members  of  the  Committee: 

I  am  pleased  to  have  this  opportunity  to  appear  before  you  today  on  behalf 
of  Working  Women,  National  Association  of  Office  Workers  to  express  concerns 
about  existing  employment  conditions  for  the  20  million  women  who  work  in 
this  country's  offices. 

Since  the  passage  of  sex  discrimination  laws  and  regulations  fifteen  years 
ago,  both  occupational  segregation  and  wage  disparity  have  increased.  Most 
women  workers  are  confined  to  clerical,  service,  retail,  and  domestic  jobs 
at  the  bottom  of  the  pay  scale.  One  third  of  all  working  women  are  clericals. 
Women's  pay  relative  to  men's  has  actually  declined  over  the  past  generation. 
In  1954,  the  average  woman  earned  64^  for  every  dollar  a  man  earned;  today, 
a  woman  averages  only  59^  to  a  man's  dollar.  College-educated  women  earn  less 
on  the  average  than  male  high  school  graduates. 

As  the  female  workforce  has  grown,  women  have  entered  the  lowest  paying, 
lowest  status,  most  dead-end  jobs  in  the  country.  In  fact,  two-thirds  of  the 
new  jobs  opening  up  are  jobs  considered  "women's  work."  The  clerical  and 
service  sector  where  women  are  concentrated  is  growing  three  times  as  fast  as 
the  industrial  sector  where  men  are  concentrated.  Further,  the  concentration  of 
women  in  these  jobs  has  increased.  It  is  exactly  this  swelling  of  the  low 
paying  "female"  job  sector  that  has  widened  the  gap  between  men's  and  women's 
pay.  The  median  earnings  for  year-round  full  time  women  workers  is  $9,350. 
The  median  earnings  for  year-roimd  full  time  men  workers  is  $15,730.  In 
addition,  during  the  1970s  the  number  of  female-headed  families  frew  51%. 
their  median  income  was  an  unbelievable  $8540.  It's  no  surprise  if  you  understand 
that  the  average  clerical  pay  is  less  than  the  average  wage  for  every  kind  of 
blue-collar  work.  Although  the  nation's  16  million  clericals  far  outnumber 
steelworkers,  electrical  workers,  and  auto  workers  combined,  they  are  90% 
unorganized  and  they  are  78%  women.  Even  within  the  clerical  category,  female 
pay  is  lower  than  male  pay--female  clericals  earn  only  63%  of  what  male 
clericals  earn. 

What  does  this  really  mean? 

It  means  that  one  of  Working  Women's  members  in  Boston,  a  full  time  clerical 
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worker  at  the  John  Hancock  Life  Insurance  Company  lost  custody  of  her 

child  because  the  courts  found  her  clerical  salary  inadequate  for  supporting 

her  child. 

It  means  that  a  single  woman  at  another  insurance  company  must  live  with 
her  aged  mother,  instead  of  the  other  way  around,  because  after  30  years 
on  the  job  she  earns  just  $9,000  a  year. 

It  means  that  the  average  bank  teller  in  Seattle,  with  her  $8,600  a  year 
salary,  earns  almost  $3,000  less  that  the  Department  of  Labor  says  it 
takes  for  three  people  to  maintain  a  low  living  standard  in  that  city. 

It  means  that  even  a  Mary  Cunningham  with  Harvard  MBA  credentials  can 
not  expect  to  achieve  what  her  male  counterpart  will  achieve  in  business. 

And  for  Black  women  it  means  all  of  the  above  and  more,  because  Black 
women  earn  55<  on  the  average  for  every  dollar  earned  by  a  white  male. 

Business  spokesmen  would  have  it  that  women  willingly  flood  the  clerical 
labor  market,  in  essence  reducing  their  own  wages  and  doing  themselves  in 
by  the  millions  while  the  employers  stand  by  shaking  their  heads. 

This  is  not  true. 

Employers  play  a  major  role  in  women's  low  pay  by  hiring  practices  that 
channel  men  and  women  into  different  jobs;  by  not  implementing  full  job 
posting  systems;  by  not  offering  job  training  programs  to  wn"">n;  ^^   govnai 
stereotyping  of  jobs;  and  by  continuing  the  practice  of  having  women  train 
men  to  be  promoted  above  them. 

The  Bureau  of  Labor  Statistics  reports  that  between  1960  and  1978,  the  per- 
centage of  women  holding  clerical  jobs  increased  from  30.3%  of  all  working 
women  to  34.6%  of  all  working  women.  Clerical  workers  constitute  both  the 
largest  and  the  fastest  growing  occupational  group  in  the  country.  Department 
of  Labor  projections  are  that  employment  in  these  jobs  is  expected  to  grow 
29%  between  1976  and  1985,  rising  from  15.6  million  to  20.0  million  workers. 
At  the  same  time,  in  all  the  years  since  1947,  the  number  of  women  in  managerial 
categories  has  grown  from  5%  to  6.1%.  Over  30  years,  women  in  management  have 
grown  just  1.1%.     > 
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Employers  will  claim  that  public  policy  measures  to  achieve  pay  equity 
would  cause  a  great  disruption  of  the  economy.  Working  Women  submits 
that  a  great  dismption  of  the  econony  is  currently  in  progress.  Millions 
of  men  are  out  of  work  and  millions  of  women  work  at  below- subsistence 
wages,  at  great  cost  to  the  social  fabric  of  our  nation. 

The  solution  is  certainly  not  to  tolerate  continued  discrimination,  the 
unbridled  expansion  of  profits  at  the  expense  of  the  standard  of  living  of 
working  people,  and  the  perpetuation  of  an  underclass  of  women  and  minorities. 
Working  Women  has  an  eight-year  history  of  working  to  improve  employment 
conditions  for  women  and  minorities.  Our  history  has  shown,  overwhelmingly, 
that  employers  change  unfair  and  illegal  practices  only  under  pressure. 
Through  public  exposure,  employee  pressure  and  legal  action.  Working  Women 
has  won  millions  of  dollars  in  back  pay  for  women  and  minority  employees, 
numerous  promotions  and  changes  in  corporate  employment  policies.  With  the 
help  of  the  law  and  those  agencies  charged  with  enforcement  of  the  law, 
we  have  been  able  to  take  the  profit  out  of  discrimination  for  scores  of 
employers . 

In  this  time,  this  critical  economy,  we  can  afford  the  effects  of 
discrimination  in  employment  less  than  ever.  Now  more  than  ever  the 
United  States'  working  men  and  women  need  the  government's  unwavering 
commitment  to  fair  employment  laws  for  all. 

Ihank  you. 

The  Chairman.  Thank  you. 

Next,  we  will  hear  from  Jane  Fleming. 

I  might  just  add  that  Ms.  Fleming  is  the  executive  director  of 
Wider  Opportunities  for  Women. 

Thank  you  for  being  with  us  today. 

Ms.  Fleming.  This  is  Avril  Madison,  the  assistant  director  of 
Wider  Opportunities  for  Women.  Ms.  Madison  is  going  to  help  me 
with  the  statement  today. 

Mr.  Chairman,  members  of  the  committee,  and  hearing  partici- 
pants. Wider  Opportunities  for  Women  applauds  your  decision  to 
hold  hearings  on  sex  discrimination  in  employment  early  in  the 
new  congressional  session.  We  believe  that  to  do  so  puts  priority 
squarely  on  issues  critical  to  America's  economy  and  provides  a 
forum  for  a  much-needed  discussion  of  important  public  policy.  We 
appreciate  the  opportunity  to  discuss  our  perspectives  and  our 
concerns  with  you. 

Wider  Opportunities  for  Women,  Inc.,  is  a  16-year-old  independ- 
ent, nonprofit  organization  which  works  to  expand  employment 
opportunities  for  women.  Since  1964,  WOW  has  provided  direct 
services  to  women  seeking  assistance  in  entering  or  reentering  the 
job  market.  For  the  last  10  years,  we  have  pioneered  in  developing 
employment  programs  for  women  in  skilled,  well-paid,  nontradi- 
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tional  occupations,  in  working  with  employers  and  unions  to  devel- 
op a  partnership  for  effective  hiring  and  promoting  of  women,  and 
in  serving  as  advocates  for  women  in  the  development  of  Federal 
employment  policy. 

In  1977,  WOW  established  Women's  Work  Force,  a  national  net- 
work of  women's  employment  programs,  to  monitor  the  impact  of 
public  policy  on  women's  employment,  to  serve  as  a  communica- 
tions vehicle  for  approximately  100  programs  across  the  United 
States,  and  to  strengthen  the  efforts  of  local  programs  through 
technical  assistance  services. 

Most  of  the  programs  affiliated  with  Women's  Work  Force  pro- 
vide skills  assessment,  job  counseling,  support  services,  and  job 
placement  services  to  women.  Most  focus  on  needs  of  economically 
disadvantaged  women  and  work  to  open  up  new,  well-paid  opportu- 
nities in  occupations  formerly  closed  to  women — the  so-called  non- 
traditional  jobs. 

It  is  from  this  perspective  that  we  wish  to  talk  with  you  today. 

Sex  discrimination  in  employment  is  illegal,  as  we  all  know.  And 
it  has  dire  consequences  for  the  economic  lives  of  women  and  their 
families.  We  would  like  to  explore  what  has  come  to  be  called  the 
feminization  of  poverty. 

Ms.  Madison.  Almost  unnoticed  in  the  national  media,  a  study 
released  this  year  by  the  National  Advisory  Council  on  Economic 
Opportunity  contained  a  startling  analysis  of  poverty  in  the  United 
States.  "Critical  Choices  for  the  1980's,"  the  Council's  12th  annual 
report,  concluded  its  findings  on  women  and  poverty  with  the 
following  prediction: 

All  other  things  being  equal,  if  the  proportion  of  the  poor  who  are  in  female- 
headed  families  were  to  increase  at  the  same  rate  as  it  did  from  1967  to  1977,  they 
would  comprise   100  percent  of  the  poverty  population  by  about  the  year  2000. 

The  research  of  the  advisory  council  looked  at  the  sex,  age,  and 
race  of  the  poverty  population  in  the  United  States  and  at  the 
ways  this  population  has  changed  over  the  past  two  decades.  It  also 
examined  the  extent  to  which  public  policy  has  had  an  impact  on 
these  developments. 

In  summary,  the  study  reported  that  the  percentages  of  those 
living  in  poverty  has  declined  since  1960.  It  is  down  from  35  to  25 
percent  of  the  total  population.  The  reasons  for  the  improvement, 
and  who  benefited,  are  the  major  questions  the  study  examined. 
The  impact  of  economic  growth  and  the  resultant  trickle  down  of 
jobs  and  increased  earnings  has,  it  seems,  reduced  poverty  only  for 
male-headed  families.  The  advisory  council  reported  that  from  1964 
on,  women  and  minorities  were  virtually  unaffected  by  gains  in 
jobs  and  earnings  resulting  from  economic  growth.  This  is  especial- 
ly true  of  minority  women  and  older  women,  who  suffer  the  double 
impact  of  race  or  age  in  addition  to  sex  discrimination  in  the 
marketplace. 

By  1979,  the  number  of  female  heads  of  households  in  the  United 
States  had  increased  more  than  30  percent  since  1970,  to  a  total  of 
8,456,000. 

By  1978,  1  in  3  of  these  female-headed  households  lives  in  pover- 
ty, as  opposed  to  1  in  18  male-headed  households.  In  1978,  there 
were  about  1.2  million  fewer  poor  children  in  families  headed  by 
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men  than  in  1968,  but  there  were  1.5  million  more  poor  children  in 
families  headed  by  women. 

The  Advisory  Council  concluded: 

To  the  extent  there  have  been  "winners"  in  the  War  on  Poverty,  during  the 
1970's,  they  have  been  male — and  mainly  white.  .  .  .  The  feminization  of  poverty 
has  become  one  of  the  most  compelling  social  facts  of  the  decade. 

One  of  the  reasons  for  this  phenomenon,  as  some  of  the  other 
panelists  have  stated,  are  wage  differentials  and  occupational  seg- 
regation. Although  there  are  more  than  44  million  women  in  the 
paid  labor  force  today,  the  majority  are  restricted  to  just  20  of  the 
420  listed  occupational  categories — mostly  retail  sales,  service, 
clerical,  factory,  or  plant  work.  The  growth  of  job  opportunities  in 
these  traditionally  female  occupations  has  not  kept  pace  with  the 
growing  number  of  female  jobseekers.  As  a  result,  women  make  up 
the  majority,  66  percent,  of  discouraged  workers — those  who  have 
actually  given  up  looking  for  paid  employment.  Of  those  women 
who  found  jobs  in  1978,  only  9.9  percent  held  well-paid  traditional 
male  jobs;  21.6  percent  held  sex-neutral  jobs;  and  68.5  percent  of 
the  female  work  force  was  segregated  into  the  low-paid  traditional- 
ly female  jobs. 

All  of  these  figures  out  of  context  sound  like  an  argument  for 
vast  cultural  change.  But  there  is  no  need  for  argument,  because 
the  vast  social  change  has  already  occurred.  With  the  current  wage 
differential  among  men  and  women — women  earn  59  cents  to  every 
$1  earned  by  a  man — and  the  increasing  poverty  among  women, 
public  policy  must  address  the  changes  which  have  already  taken 
place.  Major  Federal  mandates  now  exist  which  provide  for  equal 
employment  opportunity  in  hiring;  sex-equitable  vocational  educa- 
tion; equal  educational  opportunities;  employment  and  training 
free  of  sex  stereotyping;  and  the  training  and  hiring  of  women  by 
Federal  contractors.  As  a  result  of  these  mandates.  Federal  policy, 
effective  training  programs,  and  industries  committed  to  imple- 
menting their  affirmative  action  plans  can  work  together  to  create 
equal  employment  opportunity.  One  example  is  our  own  nontradi- 
tional  program. 

Since  1977,  WOW  has  placed  about  400  low-income  women  into 
technical  jobs  in  a  variety  of  electrical,  mechanical,  and  automotive 
trades.  Of  our  graduates,  85  percent  secure  unsubsidized  jobs  in  the 
private  sector.  Six  months  after  placement,  85  percent  are  still  in 
these  jobs  or  have  advanced  in  their  field.  Appended  to  this  testi- 
mony is  a  sampling  of  entry  jobs  and  wages  achieved  by  our  gradu- 
ates. 

The  WOW  nontraditional  model  is  funded  by  CETA  and  is  tai- 
lored to  meet  industry  needs.  Program  planners,  corporate  manag- 
ers, and  union  representatives  identify  the  jobs  for  which  local 
industry  is  seeking  employees.  Line  supervisors  and  personnel 
managers  are  queried  as  to  the  skills  and  abilities  necessary  for  the 
performance  of  tasks  at  the  entry  level.  Wider  Opportunities  for 
Women,  in  cooperation  with  industry,  then  designs  a  complete 
program  of  training,  support  services,  and  job-placement  activities 
for  meeting  the  needs  of  both  employers  and  prospective  trainees. 

The  partnership  WOW  has  developed  with  employers — and  the 
numbers  of  women  placed  successfully  in  previously  male-dominat- 
ed, high-wage  occupations  would  not  have  been  possible  without 
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the  existence  of  the  1978  amendments  to  CETA  and  Executive 
Order  11246  related  to  women  in  the  construction  trades. 

In  conclusion,  Wider  Opportunities  for  Women  and  its  sister 
organizations  urge  your  close  attention  to  the  nev/  face  of  pov- 
erty— the  female  face  of  a  single  head  of  household  and  her  de- 
pendent children. 

In  a  period  of  limited  resources,  who  can  argue  against  targeting 
those  most  in  need?  It  is  our  hope  that  the  severe  economic  inequi- 
ties borne  by  women  in  our  society  will  remain  a  central  point 
throughout  your  deliberations. 

The  Chairman.  Thank  you. 

[The  joint  prepared  statement  of  Ms.  Fleming  and  Ms.  Madison 
follows:] 
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TESTIMONY  OF  JANE  P.  FLEMING,  EXECUTIVE  DIRECTOR,  AND  AVRIL  MADISON,  ASSISTANT 
DIRECTOR,  OF  WIDER  OPPORTUNITIES  FOR  WOMEN,  INC.   BEFORE  THE  SENATE  LABOR  AND 
HUMAN  RESOURCES  COMMITTEE,  JANUARY  28,  1981 

Mr.  Chairman,  members  of  the  Committee,  and  hearing  participants: 

Wider  Opportunities  for  Women  applauds  your  decision  to  hold  hearings 

on  sex  discrimination  in  employment  early  in  the  new  Congressional  session. 

We  believe  that  to  do  so  puts  priority  squarely  on  issues  critical  to  America's 

economy  and  provides  a  forum  for  a  much-needed  discussion  of  important  public 

policy.   We  appreciate  the  opportunity  to  discuss  our  perspectives  and  our 

concerns  with  you. 

Background  on  Wider  Opportunities  for  Women 

Wider  Opportunities  for  Women,  Inc.  is  a  16-year-old  independent,  non-profit 
organization  which  works  to  expand  employment  opportunities  for  women.   Since 
1964,  WOW  has  provided  direct  services  to  women  seeking  assistance  in  entering 
or  re-entering  the  job  market.   For  the  last  10  years,  we  have  pioneered  in 
developing  employment  programs  for  women  in  skilled,  well  paid  nontraditional 
occupations,  in  working  with  employers  and  unions  to  develop  a  partnership 
for  effective  hiring  and  promoting  of  women,  and  in  serving  as  advocates  for 
women  in  the  development  of  federal  employment  policy. 

In  1977,  WOW  established  Women's  Work  Force,  a  national  network  of  women's 
employment  programs,  to  monitor  the  impact  of  public  policy  on  women's  employment, 
to  serve  as  a  communications  vehicle  for  approximately  100  programs  across  the 
U.S.,  and  to  strengthen  the  efforts  of  local  programs  through  national 
technical  assistance  services. 
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Most  of  the  programs  affiliated  with  Women's  Work  Force  provide  skills 
assessment,  job  counseling,  support  services,  job  development,  and  job 
placement  services  to  women.   Most  focus  on  the  needs  of  economically  dis- 
advantaged women,  and  most  work  to  open  up  new,  well-paid  opportunities  in 
occupations  formerly  closed  to  women — the  so-called  "nontraditional"  jobs. 

It  is  from  this  perspective  what  we  wish  to  talk  with  you  today.   Sex 
discrimination  in  employment  is  illegal,  as  we  all  know.   And  it  has  dire 
consequences  for  the  economic  lives  of  women  and  their  families.   We  would 
like  to  explore  what  has  come  to  be  called  the  "feminization  of  poverty" — 
the  staggering  increase  over  the  last  decade  in  the  percentage  of  the  poor  in 
America  which  is  female.   This  condition  of  the  female  half  of  the  nation 
results  directly  from  long-standing  occupational  segregation,  inadequate 
enforcement  of  equal  employment  opportunity  law,  and  the  lack  of  aggressive 
public  policy  development  to  protect  and  implement  the  fragile  gains  we  have 
achieved  in  the  1970' s. 

The  Feminization  of  Poverty 

Almost  unnoticed  in  the  national  media,  a  study  released  last  year  by  the 
National  Advisory  Council  on  Economic  Opportunity  contained  a  startling 
analysis  of  poverty  in  the  United  States.   Critical  Choices  for  the  1980's, 
the  Council's  twelfth  annual  report,  concluded  its  findings  on  women  and 
poverty  with  the  following  predictions: 
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"All  other  things  being  equal,  if  the  proportion  of  the  poor  who 
are  in  female-headed  families  were  to  increase  at  the  same  rate 
as  it  did  from  1967  to  1977,  they  would  comprise  100%  of  the  poverty 
population  by  about  the  year  2,000."  1 


The  research  of  the  Advisory  Council  looked  at  the  sex,  age,  and  race  of  the 
poverty  population  in  the  United  States  and  at  the  ways  this  population  has 
changed  over  the  past  two  decades.   It  also  examined  the  extent  to  which 
public  policy  has  had  an  impact  on  these  developments. 

In  summary,  the  study  reported  that  the  percentage  of  those  living  in  poverty 
has  declined  since  1960.   It  is  down  from  35%  to  25%  of  the  total  population. 
The  reasons  for  the  improvement,  and  who  benefitted,  are  the  major  questions  the 
study  examined.   The  impact  of  economic  growth  and  the  resultant  "trickle  down" 
of  jobs  and  increased  earnings  has,  it  seems,  reduced  poverty  only  for  male- 
headed  families.   From  1964  on,  women  and  minorities  were  virtually  unaffected 
by  gains  in  jobs  and  earnings  resulting  from  economic  growth. 

The  number  of  female  heads  of  household  in  the  U.S.  increased  more  than  30% 
between  1970  and  1979  (to  a  total  of  8,456,00). 

By  1978  one  in  every  three  of  these  female-headed  households  lived  in  poverty,  as 
opposed  to  one  in  18  male-headed  households.   In  1978,  there  were  about  1.2 
million  fewer  poor  children  in  families  headed  by  men  than  in  1968 — but  there 
were  1.5  million  more  poor  children  in  families  headed  by  women. 3 
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The  Advisory  Council  concluded;  , 

"To  the  extent  there  have  been  "winners"  in  the  War  on  Poverty  during  the 
1970's,  they  have  been  male--and  mainly  white.   ...The  feminization  of  poverty 
has  become  one  of  the  most  compelling  social  facts  of  the  decade." 


The  Causes 


What  social  phenomena  are  responsible  for  the  feminization  of  poverty? 
Researchers  seem  to  agree  that  the  reasons  include: 

increased  marital  disruption  in  society 

inadequate  benefits  and  support  services  for  working  mothers 

continuing  barriers  to  employment  opportunities  for  female  workers 

low  earnings  of  working  women 

It  has  been  the  experience  of  Wider  Opportunities  for  Women  and  the  programs 
affiliated  with  us  in  our  Women's  Work  Force  Network   that  these  are  the  vital 
issues.   Most  women  today  have  no  choice  but  to  work--to  keep  their  families 
solvent  and  intact.   The  economic  status  of  women  after  marital  dissolution, 
the  continuing  patterns  of  sex  discrimination  which  keep  women  in  poorly  paid 
dead-end  occupations,  the  pattern  of  discriminatory  hiring  practices,  the  lack 
of  commitment  by  education  and  training  systems  to  eliminate  sex  discrimination 
in  the  preparation  of  women  for  work,  and  the  "dual  career"  needs  women  must  try 
to  meet  are  the  barriers  which  make  and  keep  women  poor.   This  is  particularly 
true  for  minority  women  and  for  older  women  who,  along  with  sex  discrimination, 
suffer  the  double  impact  of  race  and  age  in  the  market  place. 
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single  Parents 

Marital  dissolution--through  separation,  divorce,  or  death--is  now  a  commonplace 

in  American  life.   No- fault  divorce  has  made  it  extremely  easy  to  terminate 

a  relationship  at  any  point--after  months  of  marriage,  or  forty  years.   And 

while  the  social  consequences  of  widowhood,  separation,  or  divorce  are  painful 

for  the  individual,  the  family,  and  the  community,  the  resultant  economic 

consequences  for  the  woman  in  most  cases  lead  to  poverty. 

During  International  Women's  Year  in  1975,  popular  mythology  was  replaced  with 
statistical  reality: 

*  Only  14%  of  divorcing  women  are  awarded  alimony.   Only  7%  of  those  collect 
it  regularly. 

*  Only  46%  of  divorcing  mothers  are  awarded  child  support--ap-d  only  half  of 
them  collect  it  regularly. 

*  Three  years  after  a  divorce,  only  19%  of  divorced  fathers  continue 
to  pay  awarded  alimony  or  child  support. 

In  California,  for  example,  where  three  out  of  five  single-headed  households 
are  on  welfare,  divorced  women  and  their  children  there  live  on  an  average  of 
$218  per  month,  while  divorced  men  average  $800  per  month. 

These  economic  realities  remain  hidden  from  the  general  public.  As  a  society, 

we  persist  in  the  stereotype  of  the  American  family  as  one  male  breadwinner,  a 

homemaker  wife,  2.5  children,  and  a  life  of  economic  affluence.  But  the 

stereotype  no  longer  matches  the  lives  around  us.   Close  to  one  in  every  two 

marriages  in  the  U.S.  ends  in  divorce  and  this  stereotype  costs  us  dearly.   It 
cannot  continue  to  be  the  basis  for  public  policy. 
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When  a  marriage  dissolves,  a  wife  must,  almost  without  exception,  seek 
employment  or  continue  employment  begun  during  marriage.   When  she  seeks 
employment,  she  faces  sex,  age  and  perhaps  racial  discrimination  in  the 
marketplace.  In  addition,  she  is  taught  that,  as  a  former  homemaker,  the 
labor  market  places  no  economic  value  on  the  work  she  has  done  or  the  skills 
she  has  acquired.   Unemployment  among  women  in  this  group  is  extremely  high; 
and  even  when  employment  is^  forthcoming,  it  is  to  be  found  largely  in 
the  poorly  paid,  dead-end  clerical  and  service  jobs  that  keep  women  counted 
among  the  "working  poor".   For  those  women  who  have  always  worked  outside  the 
home  (as  is  frequently  the  case  in  minority  households,  and  more  and  more  true 
these  days  in  all  families)  the  jobs  generally  held  are  at  the  lowest  end  of 
the  wage  spectrum  and  cannot  support  a  family  without  the  addition  of  public 
assistance. 

Among  single  mothers  with  children  under  six  who  worked  full  time  in  1977, 
more  than  a  third  were  poor.'   when  women's  wages  are  so  low  that  even  full- 
time  work  cannot  lift  them  out  of  poverty,  the  impact  of  sex  discrimination 
cannot  be  denied. 

Dual  Roles 

In  addition  to  marital  dissolution,  the  dual  responsibilities  of  the  working 
woman — as  wife,  mother  and  sole  or  supplementary  breadwinner — provide  another 
basis  for  female  poverty.   Regardless  of  whether  she  works  in  paid  employment 
outside  the  home,  in  most  families  the  woman  is  also  fully  responsible  for 
domestic  work  and  child  care.   This  is  a  societal  norm.   Yet  to  purchase  the 
services  of  another  to  do  the  domestic  tasks  she  does  at  home  costs  the 
working  woman  more  than  she  can  afford  out  of  her  wages  from  her  job. 
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7. 

Quality  child  care,  for  example,  is  expensive  when  it  is  available  at  all. 

The  compromise--parttime  work--has  three  other  economic  disadvantages — 

lower  pay,  lack  of  benefits  (especially  health  coverage) ,  and  the  interruption  in 

one's  career  path.   Few  women  return  to  the  job  market  after  parttime  or 

fulltime  mothering  to  similar  or  comparable  wages.   Usually  the  returning  woman 

takes  a  cut  in  wages  even  though  the  cost  of  living  has  risen. 

Wage  Differentials  and  Occupational  Segregation 

Although  there  are  more  than  44  million  women  in  the  paid  labor  force  today, 

the  majority  are  restricted  to  just  20  of  the  420  listed  occupational  categories-- 

mostly  retail  sales,  service,  clerical,  factory,  or  plant  work.   The  growth  of 

job  opportunities  in  these  traditionally  female  occupations  has  not  kept  pace 

with  the  growing  number  of  female  job  seekers.   fis  a  result,  women  make  up 

the  majority  (66%)  of  "discouraged"  workers — those  who  have  actually  given  up 

looking  for  paid  employment.   Of  those  women  who  found  jobs  in  1978,  only  9.9% 

held  well-paid  traditionally  "male"  jobs;  21.5%  held  sex-neutral  jobs;  and 

68.5%  of  the  female  work  force  was  segregated  into  the  low-paid  traditionally 

"female"  jobs.° 

All  of  these  figures  out  of  context  sound  like  an  argument  for  vast  cultural 
change.   But  there  is  no  need  for  argument,  because  the  vast  social  change  has 
already  occurred.   Most  women  work  and  need  to  work--in  fact,  women  are  the 
fastest  growing  part  of  the  labor  force.   With  the  current  wage  differential 
between  men  and  women  (women  earn  59t  to  every  SI. 00  earned  by  a  man),  and  with 
the  increasing  poverty  among  women,  public  policy  must  address  the  changes 
which  have  already  taken  place. 
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8. 


To  look  for  a  moment  at  actual  wages,  one  can  see  the  impact  of  sex  discrimination 
immediately.   In  a  1979  study  on  the  median  weekly  wages  of  fulltime  workers 
the  Bureau  of  Labor  Statistics  reported  that  sales  work  (which  has  a  traditionally 
female  work  force)  generated  $154  per  week  for  female  workers  and  $297  for  male 
workers.   This  is  frequently  the  case.   Even  in  occupations  which  are  predominantly 
female,  men  hold  positions  of  greater  responsibility,  status,  and  financial  reward. 
In  the  traditionally  male  occupations,  the  problem  lies  not  only  in  the  wage 
patterns  but  in  the  barriers  to  the  entrance  of  women. 

It  is  true--because  of  affirmative  action  and  pioneer  efforts  to  train  women  for 
traditionally  male  fields — that  in  the  last  decade,  the  number  of  women  in  skilled 
trades  increased  by  80%.   Yet  this  figure  is  based  on  the  previous  invisibility 
of  women  in  these  trades.   With  the  increases,  for  example,  women  are  only: 

4%  of  painters 

3%  of  machinists 

2%  of  electricians 

2%  of  tool  and  die  makers 

1%  of  plumbers 

1%  of  auto  mechanics  ° 

There  is  evidence  collected  this  year  that  the  entrenchment  of  women  in  women's 
traditional  fields  might  be  lessening  somewhat.   The  Institute  for  Women's  Concerns 
assessed  enrollment  in  vocational  and  technical  schools  in  several  states  and  found 
a  slight  increase  in  women  entering  non traditional  jobs,  but  a  significantly 
larger  number  turning  to  "sex  neutral"  training  programs  in  which  wages  appear 
better  than  in  traditional  "women's  work"  though  rarely  as  high  as  in  nontraditional 
occupations. 
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Enforcement  of  Equal  Employment  Opportunity 

The  slight  gains  mentioned  here  stem  directly  from  the  federal  initiatives 
begun  in  the  1960's  and  1970's  to  rid  the  marketplace  and  education  and 
training  programs  of  sex  discrimination.   Major  federal  mandates  were  passed: 
to  provide  equal  employTnent  opportunity  in  hiring;  to  provide  sex-equitable 
vocational  education;  to  ensure  equal  educational  opportunities;  to  design 
employment  training  free  of  sex  stereotyping;  and  to  increase  the  training 
and  hiring  of  women  by  federal  contractors.   Such  mandates  are  the  foundation 
of  a  national  strategy  to  eliminate  the  consequences  of  sex  discrimination. 
They  must  be  maintained. 

Non-enforcement  of  existing  provisions  is  a  serious  gap,  however,  and 
jeopardizes  the  credibility  of  such  mandates  with  employers,  educators,  CETA 
directors,  federal  contractors,  and  women.   Where  such  provisions  have  been 
enforced,  a  positive  impact  has  been  felt  and  can  be  documented.   Yet  to  turn 
around  entrenched  attitudes  and  established  cultural  stereotypes  is  not  a  short- 
term  process.   Systematic  follow-througli  to  monitor  and  enforce  the  law  is  a 
continuing  need.   It  is  a  slow  and  arduous  process,  but  the  payoff  in  economic 
terms  is  worth  the  price. 

As  a  result  of  these  mandates,  federal  policy,  effective  training  programs,  and 
industries  committed  to  implementing  their  affirmative  action  plans  can  work 
together  to  create  equal  employment  opportunity.   One  example  is  our  own 
nontraditional  program. 

WOW  trains  and  places  women  in  a  wide  range  of  nontraditional  work — from 
electronics  and  electro-mechanics  to  the  construction  trades.   The  women  we 
serve  range  in  age  from  16  to  45,  with  the  majority  in  the  20-to-25-year-old 
range. 
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We  run  a  hands-on  building  trades  training  program,  with  assistance  from  the 
Washington  Building  and  Construction  Trades  Council  (AFL-CIO) ,  for  entry  of 
women  into  union  apprenticeships.   We  also  have  a  youth  program  targeted  at 
16-to-22-year-olds,  one  of  the  few  nontraditional  training  programs  in  the 
U.S.  serving  young  women.   Since  1977,  we  have  placed  about  400  low-income 
women  into  technical  jobs  in  a  variety  of  electrical,  mechanical  and  automotive 
trades.   85%  of  our  graduates  secure  unsubsidized  jobs  in  the  private  sector. 
Six  months  after  placement,  85%  are  still  in  these  jobs  or  have  advanced  in 
their  field.   Appended  to  this  testimony  is  a  sample  of  the  entry  jobs  and  wages 
achieved  by  our  graduates. 

The  WOW  nontraditional  model  is  funded  by  CETA  and  is  tailored  to  meet  industry 
needs.   It  is  designed  in  response  to  private  sector  employment  opportunities  in 
the  Washington,  D.C.  metropolitan  region.   Program  planners,  corporate  managers, 
and  union  representatives  identify  the  jobs  for  which  local  industry  is  seeking 
employees.   Line  supervisors  and  personnel  managers  outline  the  skills  and 
abilities  necessary  for  the  performance  of  tasks  at  the  entry  level. 
Wider  Opportunities  for  Women,  in  cooperation  with  industry,  then  designs  a 
complete  program  of  training,  support  services,  and  job  placement  activities 
for  meeting  the  needs  of  both  employers  and  prospective  trainees. 

The  partnership  WOW  has  developed  with  employers — and  the  numbers  of  women 
placed  successfully  in  previously  male-dominated,  high-wage  occupations —  would 
not  have  been  possible  without  the  reinforcement  provided  by  the  1978  amend- 
ments to  CETA  and  by  Executive  Order  11246  related  to  women  in  the  construction 
trades. 
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11. 

It  would  not  have  come  about  were  it  not  the  responsibility  of  employers  to 
prove  that  they  are  equal  opportunity  employers,  and  of  contractors  to  demonstrate 
a  good  faith  effort  in  recruiting  women.   Although  inequity  still  abounds  and 
enforcement  is  still  weak  and  erratic,  programs  such  as  ours  have  begun  to  make 
a  difference.   We  must  make  it  possible  for  such  work  to  expand  so  that  it  can 
significantly  strengthen  women's  economic  self  sufficiency. 

The  Women's  Work  Force  division  of  WOW  recently  surveyed  its  national  affiliates 
about  their  experiences  of  enforcement  of  the  sex  equity  provisions  in  CETA. 
The  results  were  unanimous;  all  felt  that  women  in  their  communities  were 
stereotyped  and  served  inadequately.   When  prime  sponsors  were  carefully  monitored, 
however,  services  seemed  to  begin  to  improve. 

Another  example  of  the  positive  impact  of  enforcement  was  discovered  in  research 
done  by  WOW  on  the  expenditure  of  CETA  Title  III  funds  and  the  resulting  services 
for  women  participants.    Between  1978  and  1980,  ETA's  Office  of  National  Programs 
mandated  a  20%  placement  goal  for  women  served  by  its  major  contractors.   This 
initial  step  toward  enforcement  has  had  some  positive  impact  despite  the  lack 
of  a  systematic   enforcement  process,  standard  monitoring  data,  and  sanctions 
to  be  used  in  case  of  non-compliance.   Where  the  Office  of  National  Programs 
contracted  with  women's  programs  to  serve  and  place  women  in  nontraditional  skills 
training,  most  of  the  enforcement  problems  did  not  exist.   Technical  assistance 
from  successful  women's  programs  could  help  federal  contractors,  employers,  and 
unions  in  their  attempts  to  provide  equal  opportunities  for  women.   This  sort  of 
partnership,  undergirded  by  effective  enforcement,  seems  to  be  the  key  to 
breaking  down  the  barriers  of  occupational  segregation. 
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12. 

In  conclusion,  Wider  Opportunities  for  Women  and  its  sister  organizations 
urge  your  close  attention  to  the  new  face  of  poverty--the  female  face  of  a 
single  head  of  household  and  her  dependent  children.   We  urge  you  to  consider 
her  in  your  planning  to  create  an  improved  employment  policy,  in  your  considera- 
tion of  the  issue  of  equal  pay  for  work  of  comparable  value  and  in  your  decisions 
connecting  education  to  work.   As  you  design  new  employment  programs  and 
consider  the  funding  of  such  programs,  we  hope  you  will  recall  what  Critical 

Choices  for  the  80 's  called  "one  of  the  most  compelling  social  facts  of  the 

12 

1980' s".     In  a  period  of  limited  resources,  who  can  argue  against  targeting 

those  most  in  need?   It  is  our  hope  that  the  severe  economic  inequities  borne 

by  women  in  our  society  will  remain  a  central  point  throughout  your  deliberations. 

Thank  you. 
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APPENDIX:      Wider   Opportunities   for  Women,    Inc. 


Trainee  Statistics  -  Nontraditional  Work  Programs 

Placement  Analysis 

March  20,   1978  to  Decanber  IS,  1980 


< 

I 


Construction  Trades 


Apprentice  -  Electrician 

Piprtrirni  Ti-a-inpp.! 

(5) 
(11) 

($6.50)** 
($4.50) 

Apprentice - Plumber 
Plumber's  Helper 

Apprentice-Iron  Worker 
^^rentice  -Carpenter 

(1) 
(2) 
(2) 
(1) 
(22) 

($6.50) 
($4.50) 
($4.57) 
($6.50) 
($6.03) 

Apprentice-Sheetmetal 
Residential  Sheetmetal  Mechanic 

(1) 
(2) 

($5.45) 
($5.80) 

Laborer 

(2) 

($7.76) 

Truck  Driver 

(5) 
(1) 

($3.50) 
($9.20) 

IBEW  §  Washington  Post 
Linck(l) ,  Truland  Corp. (6) 
Standard  Electric  Co.(2),Dyna 
Electric  Corp(l)  ,Sirigleton(l) 
Kirklin  Construction  Co. 
Quinn  Plumbing  Co. 
Leapley  Co. 
American  Iron  Workers 
*JCAC  5  Aning -Johnson, 
Perini  Corp.,  Kiewitt(2) 
Driggs(l),  George  Hyman(2) 
StrOTiberg  Co.  (1) 
Strdnberg  Co.(l),  Warren- 
Ehert  Linck(l) 
Carson  ^  Grauman(l) ,  ABC 
Danolition  Corp.(l) 
Greenfield  Construction  Inst. 
Lane  Construction  Co. 


Electronics 


Coiiiiiunications 

Technical  Representative 

(1)' 

($6.43) 

Xerox 

Coimiunications  Technician 

(10) 

($6.10) 

A.T.5  T. 

Cuiiuiiunication  Engineer 

(2) 

($6.00) 

Sperry  Univac 

Customer  Engineer 

(2) 

($6.00) 

Sperry  Univac 

Field  Service  Technician 

(1) 

($6.10) 

Sperry  Univac 

Test  Technician 

(1) 

($6.10) 

Tektronix,  Inc. 

Communication  5  Signal  Helper 

C5) 

($6.63) 

Amtrack 

TV  Technician  Trainee 

(2) 

($5.20) 

PBS 

Frame  Attendant 

(3) 

($4.49) 

C  §  P 

Installer/Repairer 

(1) 

($4.49) 

C  §  P 

Recording  Technician 

C2) 

($4.00) 

Visual  Aid  Electronics 

Manufacturing/Industry 
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Electronic  Technician 
Electronic  Nfechanic  Helper 

Electronic  Tester  Trainee 
Assembly  Production 
Inspector  Trainee 
Electronic  Assembler 


Printed  Circuit  Assembler 


(1) 

($4.10) 

Paktron 

(2) 

($5.97) 

Naval  Ordnance  Station 

(1) 

($4.57) 

WSSC 

(1) 

($3.70) 

Comsat 

(1) 

($3.90) 

Harvey  Hubbell,  Inc. 

(16) 

($3.43) 

Atlantic  Researdi(l) , 
Fusion(l) .Systematics  General(3) 
Biotronek  Labs(l) ,  Rixon  Inc. (2) 
Augmentation,  Inc.(l) 
Watkins-Johnson(5) ,  Syntech 
Corp.  (2) 

(1) 

($3.25) 

Harvey  Hubbell,  Inc. 

Utilities 


Meter  Installer 

C3) 

($4.70) 

PEPCO 

Meter  Tester 

($4.64) 

PEPCO 

Meter  Reader 

($6.77) 

PEPCO 

Line  Repairer 

($4.47^ 
($4.47? 

PEPCO 

Overhead  Lines  Person 

PEPCO 

Conduit  Installer 

($5.16) 

PEPCO 

Mechanics 

Mechanic  B  (Auto) 

Shop  Mechanic 

Auto  Mechanic's  Helper 

Installer 
Service  Attendant 
Small  Engine  Mechanic 
Electro -Mechanic  Helper 
Steam  Opeator  Helper 
Appliance  Repairer 
Disassembler/Cleaner 
Washer /Dryer  Technician 
Business  Machine  Field 
Service  Technician 


(1) 

($6.18) 

PEPCO 

(2) 

($4.64) 

PEPCO 

(3) 

($3.43) 

Sears  Roebuck  Co.,  Firestone (2) 
Market  Tire  (1) 

($3.68) 

Sears  Roebuck  Co. 

($3.10) 

Turner's  Exxon 

(Commissioi$ 

Center  Hardware ,  Bicycle  §  Mower 

($3.75) 

Department  of  Transportation 

(4.82) 

PEPCO 

($3.25) 

Douglas  Distributing 

($7.58) 

Xerox 

($3.75) 

Sears  Roebuck  Co. 

(2) 

($4.42) 

Pitney  Bowes 
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Climate  Control 


Heating/Air  Conditioning  Helper 

(1) 

($4.75) 

Southview  Apartments 

Engineer's  Helper 

(1) 

($5.25) 

George  Washington  Univ. 

Training  Related 

Machine  Operator 

(2) 

($5.38) 

lEM 

Shop  Helper 

(1) 

($4.47) 

PEPCO 

Warehouse  Sales  Trainee 

(S) 

($3.50) 

J.B.  Kendall  Co. 

Plate  Checker 

C2) 

($5.45) 

Washington  Post 

Machine  Trainee 

(1) 

($4.76) 

Paktron 

Press  Operator  Trainee 

(2) 

($4.80) 

Army  Times  Newspaper 

Materials  Clerk 

(1) 

($5.78) 

Sperry  Univac 

Bus  Cleaner 

CD 

($6.15) 

Metro 

Order  Puller 

CD 

($4.30) 

J.B.  Kendall  Co. 

Bindery  Worker 

CD 

($3.75) 

Multi-List/McGraw-Hill 

Environmental  Technician 

CD 

($3.10) 

Columbia  Heights  Youth  Club 

Laborer 

CD 

($5.16) 

PEPCO 

Technical  Clerk 

CD 

($5.37) 

PHPGO 

Invoice  Clerk 

CD 

($3.75) 

J.B.  Kendall  Co. 

Stock  Picker 

CD 

($3.75) 

J.B.Kendall  Co. 

Stock  Clerk 

CD 

(     ) 

Gardener  Electronics 

*Joint  Carpentry  Apprenticeship  Ccnmittee 
**Per  hour  rate  -  Starting  Salary 
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The  Chairman.  We  will  turn  to  Senator  Kennedy  first  for  ques- 
tions. 

Senator  Kennedy.  I  want  to  commend  you  at  the  outset  for  the 
information  that  you  bring  to  the  committee.  Not  only  are  the 
statistics  that  we  have  heard  helpful  but  I  also  think  the  examples 
of  the  human  tragedies  that  surround  these  statistics  are  extreme- 
ly important  to  the  committee's  understanding  of  the  problems 
faced  by  working  women  today. 

The  first  question  I  would  like  to  ask  you  in  addressing  the  area 
of  public  policy  is,  do  you  all  believe  that  the  passage  of  the  equal 
rights  amendment  is  important?  First  of  all,  do  you  feel  it  is 
important  and,  if  so,  why  you  feel  it  is  important? 

Maybe  if  we  could  start  with  Ms.  Goodin. 

Ms.  Goodin.  Personally  I  support  passage  of  the  equal  rights 
amendment  because  it  will,  once  and  for  all,  insure  the  inclusion  of 
women  specifically  in  the  Constitution.  However,  I  believe — and  I 
think  most  of  my  colleagues  here  today  have  spoken  to  this — that 
there  would  still  be  much  to  do  on  the  enforcement  of  the  laws  we 
already  have. 

In  other  words,  my  feeling  is  that  were  the  equal  rights  amend- 
ment to  pass  tomorrow,  there  would  still  be  a  great  deal  of  work  to 
be  done  with  the  laws  that  are  already  on  the  books. 

Our  organization  is  focused  on  the  economics  of  employment  for 
women  and  so  we  have  been  concentrating  in  an  area  where  I 
think  efforts  would  be  needed  in  any  case. 

Ms.  NussBAUM.  I  agree  with  Joan  Goodin  that  the  passage  of  the 
ERA  is  extraordinarily  important  but  that  in  itself  will  not  be 
sufficient  to  win  economic  equality  for  women  and  that  is  really 
what  is  essential.  Both  equal  rights  and  economic  equality  must  be 
won  together.  Neither  can  be  won  by  itself. 

Ms.  Sand  AGE.  I  come  from  a  State  that  was  one  of  the  first  to 
ratify  the  equal  rights  amendment,  and  certainly  have  a  commit- 
ment to  that.  I  agree,  we  need  to  be  aware  of  the  inequities  that 
can  be  and  are  covered  under  some  of  the  existing  laws,  and 
certainly  much  attention  needs  to  be  given  to  how  those  laws  are 
enforced  and  certainly  need  to  make  some  changes  where  it  seems 
appropriate  to  fill  in  some  of  the  gaps  that  have  been  identified 
here. 

Ms.  Fleming.  I  think  all  I  need  to  do  is  concur  with  the  earlier 
speaker. 

Ms.  Madison.  I  concur  with  the  feelings  expressed  here  of  some 
of  the  other  speakers,  that  it  would  provide  the  equity  necessary 
for  women. 

Senator  Kennedy.  One  of  the  comments  that  we  heard  many 
times  during  the  course  of  the  fall  and  that  we  have  heard  more 
recently  as  a  recommendation  that  has  been  made  to  this  adminis- 
tration, has  been  a  call  for  a  drastic  reduction  in  the  Government's 
equal  opportunity  effort. 

Now,  I  certainly  want  to  see  the  continued  support  of  the  imple- 
mentation and  the  enforcement  of  the  various  equal  opportunity 
laws  that  are  on  the  books.  But  we  also  have  to  recognize  that 
there  are  powerful  forces  in  our  society  that  would  recommend 
backtracking  on  equal  employment  opportunities,  and  those  efforts. 
I  am  interested  in  how  you  feel  that  any  such  equivocation  on  that 
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fundamental  commitment  to  equal  opportunity  in  employment 
would  be  viewed  by  the  people  you  are  representing  here  today, 
and  if  you  believe  that  the  vigorous  enforcement  of  existing  laws  is 
essential. 

You  have  commented  on  this  in  your  formal  statement,  but  I 
would  be  interested   in   any  further  comments  you   might  have. 

Ms.  NussBAUM.  I  will  comment. 

There  are  20  million  women  office  workers.  We  are  at  the  bottom 
of  the  pay  scale.  We  work  for  the  most  profitable  employers.  We 
expect  to  have  our  rights  protected  and  we  will  be  mobilized  if 
those  rights  are  taken  away. 

Senator  Hawkins.  Who  are  the  most  profitable  employers;  could 
you  tell  me? 

Ms.  NussBAUM.  Banks  and  insurance  companies.  These  major 
employers  of  clericals  have  the  lowest  pay  scales  of  all  clerical 
employers,  20  percent  below  the  national  average. 

Senator  Hawkins.  So  your  answer  is  banks  and  the  insurance 
companies. 

Ms.  Nussbaum.  Yes. 

Ms.  GooDiN.  I  think  I  have  lost  track  of  the  specific  question, 
Senator. 

What  do  we  feel  about  a  lessening  of  effort  on  equal  employment 
opportunities? 

Senator  Kennedy.  That  is  right.  There  is  no  question  that  there 
have  been  important  organizations  and  groups  that  have  recom- 
mended to  the  new  administration  that  there  be  either  a  change  in 
the  equal  employment  effort,  or  there  be  a  reduction  in  that  effort, 
or  a  reduction  of  regulations.  I  think  we  are  all  very  much  aware 
of  the  discussion  about  reducing  regulations  and  the  Federal  Gov- 
ernment's interference  in  the  private  sector.  Those  are  code  words. 
I  have  been  a  strong  supporter  of  deregulation  myself. 

As  we  are  thinking  about  your  recommendations  about  steps 
that  we  can  take  to  move  forward,  I  am  just  wondering  what  would 
be  the  sense  of  your  own  organizations  about  any  retreat  from  the 
efforts  that  have  been  made  in  the  past?  I  think  that  is  important 
that  we  get  your  comments  on  the  record,  because  there  are  power- 
ful forces  now  in  this  city  that  are  counseling  some  restriction  on 
that  kind  of  commitment. 

The  Chairman.  If  I  can  interrupt  you  for  a  second,  I  want  to  be 
able  to  get  more  people  in  who  are  outside. 

If  those  of  you  standing  in  the  back  would  move  over 

Ms.  GooDiN.  If  I  could  answer  that  with  a  general  sense  of  the 
members  of  our  commission,  as  I  mentioned  in  my  testimony,  they 
come  from  corporations,  labor  unions,  educational  groups.  Con- 
gress, the  grassroots,  and  the  media.  They  have  been  meeting  by 
sector:  The  corporate  members  meet,  the  labor  members  meet,  and 
so  on.  We  have  identified  the  four  major  areas  of  concern,  which 
will  be  entered  into  the  hearing  record.  So  the  sector  groups  dis- 
cuss among  themselves  how  many  ways  might  a  corporation  ap- 
proach these  problems;  how  many  ways  might  a  labor  union  ap- 
proach these  problems.  Not  how  can  someone  else  solve  the  prob- 
lems, but  what  each  sector  can  actually  do  about  them.  And  I  think 
they  see  the  whole  equal  opportunity  battery  of  laws  and  the 
progress  that  has  been  made  as  reinforcing  whatever  they  can  do. 
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Let  me  just  say  that  in  one  area,  the  first  area,  wages  and 
benefits,  we  have  had  many  very  interesting  discussions,  and  in 
that  case,  it  is  a  question  still  of  legal  and  judicial  interpretation.  I 
know  that  Winn  Newman  will  be  testifying  for  the  Coalition  of 
Labor  Union  Women,  and  I  am  sure  Winn  will  address  this  issue. 

But  we  have  the  Equal  Pay  Act,  and  there  is  title  VII  of  the  Civil 
Rights  Act.  There  is  equal  pay  for  equal  work,  or  equal  pay  for 
work  of  equal  value.  This  raises  the  question  of  what  we  call 
occupational  wage  discrimination,  because  the  fact  is  that  we  have 
in  this  country  a  gender-based  work  force  where  women  are  con- 
centrated in  only  a  few  occupations. 

So  we  need  that  kind  of  assistance  to  integrate  the  labor  force 
and  to  do  away  with  the  need  to  think  about  the  question  of 
female-intensive  occupations. 

Ms.  Fleming.  I  think  I  would  like  to  say  that  we  and  our  affili- 
ates across  the  country  feel  that  enforcement  is  absolutely  the 
critical  thing  for  women  in  the  work  force.  Without  good  enforce- 
ment of  the  existing  laws  and  regulations,  it  would  not  be  possible 
to  desegregate  occupations. 

Ms.  Sandage.  I  would  like  to  refer  back  to  the  part  of  your 
question.  Senator,  where  you  wondered  what  effect  this  might  have 
upon  the  people,  the  women  with  whom  we  work.  I  think  that  I 
might  bring  a  little  different  perspective  to  that  question  since  I  do 
work  at  an  agency,  as  Senator  Grassley  pointed  out,  that  is  in  a 
local  level,  essentially  in  a  county  that  is  in  an  essentially  rural 
area. 

Seeing  1,000  women  each  and  every  year  that  meet  the  criteria 
that  you  are  talking  about,  I  can  perhaps  best  express  it  this  way: 

I  think  the  powerful  forces  you  are  talking  about  really  cannot 
have  it  both  ways,  and  if  we  are  desirous  of  helping  people  move 
off  the  public  welfare  rolls,  and  into  some  type  of  economic  self- 
sufficiency,  then  they  will  have  to  have  the  jobs  to  support  their 
families,  to  minimally  at  least  maintain  themselves.  That  is  not 
entry-level  wage. 

Senator  Kennedy.  So  you  believe  there  should  be  no  restriction 
on   the  existing   laws  or  the   strong  enforcement  of  those   laws. 

Let  me  ask 

The  Chairman.  The  way  I  am  interpreting  your  remarks  is  that 
with  all  these  laws  on  the  books,  they  ought  to  be  enforced.  It  is 
time  for  women  to  be  treated  fairly  at  the  workplace  and  else- 
where. That  seems  to  be  the  message  you  are  telling  us  and  others 
will  be  telling  us  when  we  hold  further  hearings.  But  these  ques- 
tions will  be  pertinent. 

Senator  Kennedy.  Let  me  just  ask,  because  we  are  out  of 
time 

The  Chairman.  I  would  like  to  keep  it  to  10  minutes,  if  we  can. 

Senator  Kennedy.  There  is  a  good  deal  of  comment  about  pro- 
grams on  the  books.  I  am  thinking  of  training  programs,  other 
Federal  programs  that  are  on  the  books  that  are  inequitable,  ineffi- 
cient, wasteful.  We  heard  a  great  deal  during  the  course  of  the 
campaign  where  we  are  going  to  eliminate  both  bureaucracies  and 
we  all  want  to  eliminate  inefficiency  and  waste.  All  of  us  do, 
obviously.  There  are  programs  that  have  been  developed  that  can,  I 
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think,  be  made  more  efficient  and  can  respond  to  the  area  of 
human  need. 

I  am  interested,  as  your  organizations  are,  in  dealing  with  some 
of  these  existing  programs. 

If  you  could  comment,  again  very  briefly,  if  your  organizations 
are  dealing  with  these  programs,  of  how  they  are  working?  And 
perhaps  later  on  you  could  make  suggestions  as  to  how  they  could 
be  improved. 

Ms.  GooDiN.  Our  organization  does  not  deal  with  those  programs 
directly.  I  am  sure  you  are  referring  to  things  like  CETA  and 
others.  However,  we  are  acutely  aware  of  discrimination  in  those 
programs.  For  instance,  the  Division  of  National  Programs  within 
the  Education  and  Training  Administration  of  the  Department  of 
Labor  has  been  grossly  lopsided  in  terms  of  putting  resources  at 
the  disposal  of  employed  women.  In  other  words,  they  have  had 
those  moneys,  but  if  you  look  at  the  data — and  Jane's  organization 
did  a  whole  study  on  this — you  will  see  that — what  was  it,  Jane,  4 
percent? — no;  only  2  percent  of  those  funds  were  used  for  women. 
So  the  resources  have  been  there,  and  as  far  as  I  am  concerned, 
they  have  not  been  doing  women  much  good,  to  be  honest. 

Ms.  Fleming.  First,  I  would  like  to  say  that  we  have  done  an 
update  of  that  study  Joan  referred  to,  and  we  have  also  looked  at 
the  quality  of  services  that  were  provided  under  those  contracts,  as 
closely  as  we  could,  with  the  data  that  was  available. 

I  think  there  is  just  no  argument  that  the  women's  programs, 
few  though  they  were,  were  among  the  most  cost  effective. 

Senator  Kennedy.  Could  we  make  that  study  a  part  of  the 
record? 

The  Chairman.  Without  objection,  so  ordered. 

Senator  Kennedy.  I  would  like  to  hear  from  the  others  as  a 
general  comment,  and  then  maybe  you  can  also  provide  for  the 
record  a  greater  degree  of  specificity. 

Ms.  NussBAUM.  Working  Women  has  dealt  most  frequently  with 
the  Equal  Opportunity  Commission,  and  the  Office  of  Federal  Con- 
tract Compliance  Programs.  Particularly  in  the  last  4  years,  both  of 
those  agencies  have  greatly  increased  their  effectiveness  by  target- 
ing particular  employers  by  working  with  membership  organiza- 
tions. The  major  problem  is  underfunding. 

Out  of  the  Boston  regional  office,  for  example,  there  are  three 
people  who  do  investigations  for  the  entire  New  England  area. 
That  includes  cities  like  Boston,  which  has  a  quarter  of  1  million 
office  workers.  At  the  present  level  of  funding,  there  is  no  conceiv- 
able way  that  we  will  have  true  enforcement  of  laws. 

Ms.  Sandage.  Again,  I  would  like  to  make  just  a  little  different 
comment  while  supporting  what  the  other  panelists  have  said  here. 

The  displaced  homemaker,  as  I  pointed  out  earlier,  is  beset  by 
both  ageism  and  sexism.  I  think  we  need  to  be  aware  that  these 
problems  cut  across  many  program  lines  and  they  are  horizontal 
issues;  they  are  not  vertical,  vertical  in  the  sense  that  you  need  to 
look  just  at  the  counseling  needs  or  the  training  needs.  There  are 
other  things  that  go  into  that  that  make  it  difficult  to  maintain 
those  kinds  of  programs,  to  deal  specifically  with  those  problems. 
So  I  would  say  in  the  foreseeable  future,  we  would  need  those 
funds,  including  the  enforcement  of  the  various  existing  laws,  but 
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again,  taking  a  look  at  those  legislative  needs  that  are  not  being 
addressed,  pension,  social  security,  some  of  those  things  that  are 
coming  to  the  fore  and  moving  along  with  these  new  directions  as 
well. 

Ms.  GooDiN.  If  I  may  add  just  one  comment,  I  would  be  very 
remiss  if  I  did  not  mention,  though  it  was  not  an  employment 
program,  the  National  Commission  on  Working  Women  was  start- 
ed with  a  grant  from  the  National  Institute  of  Education  which,  of 
course,  was  the  research  arm  of  HEW,  because  it  was  discovered 
that  they  knew  precious  little  about  pink-  and  blue-collar  women. 
The  research  and  writing  had  targeted  mostly  issues  such  as 
tenure  for  college  professors,  women  in  management,  and  so  on. 
But  what  has  happened  is  that  seed  money  provided  by  the  Federal 
Government  in  the  form  of  a  2-year  grant,  has  allowed  sector 
representatives  to  coalesce,  to  work  in  groups,  and  to  stimulate 
work  in  the  private  sector.  So  that  now,  our  support  comes  almost 
entirely  from  the  private  sector.  I  see  that  personally  as  a  very, 
very  efficient  role  of  Government;  providing  the  seed  money  to 
allow  some  other  things  to  happen. 

Ms.  Fleming.  May  I  make  one  last  comment? 

We  run  three  CETA  programs,  a  title  II  program  for  nontradi- 
tional  employment  training,  a  title  III  program  for  displaced  home- 
makers,  and  a  title  VII  program  for  young  women,  which  is  funded 
by  the  Private  Industry  Council  here  in  the  District. 

We  and  many  of  our  affiliates  who  also  run  CETA-funded  pro- 
grams have  a  lot  of  good  hands-on  experience  working  with  that 
system,  trying  to  accomplish  the  goals  we  are  seeking  to  achieve, 
and  could  provide  a  lot  of  input  into  any  deliberations  you  might 
make. 

The  Chairman.  We  do  like  to  have  all  the  input  you  can  give  us, 
because  CETA,  will  be  scrutinized  by  this  committee  in  the  coming 
year. 

By  the  way,  Senator  Hawkins,  who  is  next  to  ask  questions,  is 
now  the  chairman  of  the  Investigations  and  Oversight  Subcommit- 
tee, a  new  subcommittee  that  we  have  set  up  for  the  precise 
purpose  of  investigating  just  how  well  some  of  these  programs  do 
work. 

I  would  hope.  Senator  Hawkins,  that  you  will  certainly  address 
some  of  these  questions  that  have  been  raised  here  today  with 
regards  to  women's  programs. 

I  would  hope  that  we  can  maintain  a  10-minute  rule.  If  we  do 
that,  I  would  be  very  appreciative  since  we  have  two  other  panels 
waiting  to  be  heard. 

Let's  turn  to  Senator  Hawkins  and  then  Senator  Randolph  after 
Senator  Hawkins. 

Senator  Hawkins.  I  would  like  to  have  a  succinct  answer  of  why 
you  feel  that  the  present  laws  have  not  brought  equal  pay  for  equal 
work. 

Ms.  GooDiN.  Why  the  present  laws  have  not  brought  equal  pay 
for  equal  work? 

Well,  it  seems  to  me  that  the  law,  the  Equal  Pay  Act,  while  too 
narrow,  has  done  fairly  well  in  bringing  equal  pay  for  equal  work. 
However,  because  we  have  a  gender-based  labor  force,  with  women 
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concentrated  in  a  few  occupations,  we  must  broaden  the  scope  and 
look  past  that. 

As  I  mentioned,  the  whole  question  of  whether  or  not  title  VII  of 
the  Civil  Rights  Act  provides  for  equal  pay  for  work  of  equal  or 
comparable  value  is  another  question.  In  other  words,  if  we  are 
saying  that  there  should  be  equal  pay  for  equal  work  and  we  take 
secretaries,  for  instance,  we  are  saying  all  secretaries  ought  to  earn 
the  same  crummy  salary,  which  is  what  is  happening.  But  we  are 
not  looking  at  the  value  placed  on  the  work  that  secretaries  per- 
form as  compared  with  the  value  of  the  work  that  other  people  in  a 
given  company  or  workplace  might  be  performing,  who  may  be 
male. 

We  need  to  begin  looking  at  a  broader  sense  of  the  worth  of 
work.  So  that  equal  pay  for  equal  work,  while  it  is  not  totally 
achieved,  has  gone,  I  think,  quite  well.  But  I  think  the  issue  has 
changed  and  it  is  no  longer  that  we  need  to  look  at 

Senator  Hawkins.  So  in  your  opinion,  there  is  equal  pay  for 
equal  work? 

Ms.  GooDiN.  Not  altogether.  I  don't  have  any  statistics  in  my 
head,  but  I  think  we  have  reached  that  goal  fairly  well.  It  is  just 
that  the  work  that  is  equal  is  shared  by  women  and  the  other  work 
that  is  equal  is  shared  by  men. 

Senator  Hawkins.  There  were  some  statistics  that  said  other- 
wise. 

Ms.  NussBAUM.  I  think  there  are  two  points,  but  there  is  not 
equal  pay  for  equal  work. 

One  is,  as  Joan  Goodin  has  said,  the  interpretation  of  the  law 
has  been  too  narrow  and  has  missed  huge  sectors  of  jobs  that  are 
predominantly  women. 

Senator  Hawkins.  Would  you  specify? 

Ms.  NussBAUM.  For  example,  secretaries  are  97  percent  female, 
and  in  order  to  enforce  the  law  as  currently  interpreted,  you  have 
to  have  a  male  doing  the  same  job  you  are  doing  in  the  same 
building.  You  are  faced  with  the  situation  that  there  are  not  many 
men  around. 

If  you  don't  have  a  male  secretary  in  the  building,  you  cannot 
use  the  equal  pay  law  in  that  way. 

The  interpretation  of  the  law,  in  order  to  meet  the  spirit  of  the 
law,  has  to  be  broadened  a  bit. 

Second,  there  is  not  enforcement.  Banks  which,  as  I  mentioned 
before,  have  notoriously  bad  pay  and  working  conditions  for 
women.  Up  until  recently,  only  5  percent  of  all  banks  had  even 
been  investigated,  despite  the  fact  that  all  banks  are  required  to 
have  affirmative  action  plans.  So  there  is  not  even  the  beginning  of 
an  adequate  attempt  to  enforce  the  laws  as  they  exist. 

Ms.  Sandage.  My  additional  observation  might  be  that  one  of  the 
difficulties  is  gaining  access  to  those  jobs  that  pay  great  wages.  We 
hear  a  lot  about  traditional  and  nontraditional  jobs  for  women. 

I  think  that  again  my  personal  observation  might  be  that  those 
jobs  tend  to  change  as  the  wage  scales  change  within  them.  You 
talked  about  the  bank  teller. 

At  one  time,  men  were  generally  bank  tellers  and  it  was  a 
prestigious  job  in  the  community.   What  happened  is,  the  wage 
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scale  went  down  and  now  we  find  women  in  what  are  considered 
traditional  jobs  and  are  also  very  low  paying. 

On  the  reverse  side  of  that,  look  at  the  principals,  elementary 
and  secondary  school  principals,  generally  men. 

What  happened? 

As  they  began  to  organize  the  scales  went  up,  and  those  are  very 
nontraditional  jobs  for  women.  So  access  is  something  we  need  to 
be  talking  about  here. 

Senator  Hawkins.  In  1970,  I  did  the  first  study  for  the  Commis- 
sion on  the  status  of  women  on  pay  scales  for  banks  and  a  lot  of 
the  things  you  have  said  are  very  accurate.  I  also  did  a  study  in  the 
State  of  Florida  for  the  number  of  women  elected  to  office,  and  it 
was  our  conclusion  that  the  smaller  the  community,  the  more 
women  held  office.  They  were  mayors,  very  common  for  a  small 
town  to  have  a  woman  mayor.  As  the  community  grew  larger,  the 
registrar  became  the  man  and  I  suggest  that  is  the  reason  you  only 
have  two  women  in  the  U.S.  Senate.  You  cannot  say  that  is  the 
men's  fault.  In  some  of  these  instances,  you  have  to  run  for  office. 
Therefore,  there  are  some  risks  in  the  marketplace  that  some  of 
your  comments  go  to  this  morning,  beyond  taking  the  risk. 

There  may  be  some — I  do  not  want  to  draw  a  conclusion  but 
there  may  be  some  comfort  in  taking  a  traditional  job  rather  than 
being  a  pace  setter  and  going  beyond  the  normal  boundaries  where 
women  are  supposed  to  be.  I  say  there  are  no  boundaries;  indeed, 
that  we  have  to  educate  the  women  and  part  of  our  problem  today 
is  communication. 

A  lot  of  women  do  not  know  the  opportunities  out  there.  A  lot  of 
women  know  if  you  get  a  secretarial  pad  and  a  notebook,  you  are 
the  secretary  and  you  bring  the  coffee.  I  make  the  men  in  my  office 
type,  as  well  as  the  women.  I  think  that  a  lot  of  this  is  communica- 
tion. 

As  I  listen  to  our  problems  today,  they  have  not  changed  since 
1970  or  1966,  when  I  got  involved  in  making  these  studies  for  the 
State  of  Florida.  I  am  concerned  because  the  statistics  are  changing 
of  working  women  because  of  the  economy.  More  and  more  of  us 
have  to  work  in  order  to  provide  food  and  clothing  and  shelter  for 
our  loved  ones  and  those  we  are  responsible  for  and  to. 

But  there  are  so  many  laws  on  the  books,  I  daresay  each  of  us 
would  get  a  hernia  if  we  tried  to  list  the  laws  that  cover  the  subject 
that  we  are  talking  about  today.  At  one  time,  there  were  14  vol- 
umes that  just  covered  the  subject  we  are  talking  about. 

So  on  the  Investigations  and  Oversight  Committee,  I  am  con- 
cerned and  I  want  your  input  as  to  what  we  should  investigate.  If 
the  laws  that  are  on  the  books  are  good,  is  it  the  way  they  are 
applied?  Or  is  it  the  perception  of  the  way  as  they  enter  the 
marketplace  where  they  will  be  allowed? 

Ms.  Fleming.  I  agree  with  you;  it  is  a  very  complex  question. 

Just  very  briefly,  I  think  we  are  engaged  in  a  long,  arduous 
process  of  trying  to  remedy  a  really  serious  problem.  It  is  not  going 
to  happen  overnight.  I  have  been  in  this  work  for  16  years.  I  have 
seen  a  lot  of  change.  I  think  the  legislation  and  regulations  we 
have  now  on  the  books  are  major  landmarks,  and  where  they  have 
been  enforced,  change  has  begun.  But  we  need  more. 

Senator  Hawkins.  More  laws,  or  more  enforcemement? 
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Ms.  Fleming.  More  enforcement. 

Ms.  Madison.  It  can't  be  said  too  often  that  enforcement  is 
absolutely  key  to  women  achieving  equality.  But  speaking  to  your 
question  about  how  women  perceive  their  opportunities,  I  think 
women  do  perceive  real  opportunities  and  from  our  own  experi- 
ence, we  recognize  that  when  we  have  had  training  programs  that 
are  linked  to  real  opportunities  in  the  nontraditional  workplace,  in 
skilled  trades,  that  we  have  been  overwhelmed  with  the  number  of 
women  who  have  applied  for  these  vacancies.  This  is  not  only  true 
of  our  training  programs  but  of  the  training  programs  of  our 
affiliates,  both  in  nontraditional  and  traditional  areas. 

So  I  think  it  is  very  important  that  women  perceive  there  are 
real  opportunities  available  for  them.  Frequently,  they  need  the 
training  that  will  qualify  them  for  these  particular  jobs.  They  need 
to  know  there  is  support  of  some  kind  to  get  them  into  these  jobs 
once  they  are  qualified  to  apply.  That  is  the  way  you  increase 
women's  equitable  share  in  the  marketplace. 

Senator  Hawkins.  Let  me  make  a  comment,  and  then  I  want  to 
keep  within  the  chairman's  time  frame. 

We  have  talked  about  enforcement.  I  would  like  to  talk  about 
how  you  feel  about  encouragement,  encouragement  of  the  employ- 
er, say,  to  educate  the  men  presently  employed  to  gain  greater 
skills  and  move  on  up  the  ladder,  not  because  they  are  women,  but 
because  their  skills  are  greater. 

It  seems  to  me  if  we  started  an  educational  process,  sessions  in 
sensitivity  if  that  is  what  it  takes,  for  the  businessmen,  the  lawyers 
to  counsel,  provide  education,  pay  for  your  tuition,  give  you  time 
off  from  work,  let  you  gain  the  skills  necessary.  I  have  been  intri- 
gued for  years  with  the  idea  that  employers  should  provide  day- 
care centers  at  the  place  of  employment. 

I  took  my  2-year-old  child,  in  1952,  across  the  city  of  Atlanta 
every  morning  and  let  her  off  so  I  could  go  downtown  and  work 
and  come  back  in  the  afternoon.  I  did  my  ov/n  survey.  There  were 
29  working  mothers  in  that  building  and  they  would  have  been 
taking  care  of  60  children  there.  You  could  have  had  lunch  with 
your  child  in  that  building  and  passed  a  pleasant  time  of  day 
instead  of  crossing  town  in  traffic  again  to  meet  that  timeframe 
before  the  day-care  center  closed,  to  pick  up  that  child. 

It  seems  to  me  that  in  the  1980's,  as  we  look  ahead,  there  should 
be  some  encouragement  and  women  should  join  together  and  say, 
we  would  like  the  education  delivered  at  our  place  of  employment 
and  the  credit  given  to  my  lawyer,  who  is  helping  me  up  the 
ladder.  I  would  like  my  child  here  where  I  can  check  on  them  if 
they  are  sick,  instead  of  going  across  town,  especially  in  an  energy- 
crunch  situation. 

Is  there  a  great  thrust  today  of  joining  hands  with  the  employer 
in  helping  women  up  the  ladder  and  at  the  same  time  not  penaliz- 
ing him  but  instead  giving  him  tax  credits?  Has  anybody  conceived 
an  idea  of  that  kind?  Anything  we  do  would  be  radical,  and  I  am 
on  your  side;  but  is  there  anything  as  radical  in  your  presentation 
as  making  all  of  us  join  hands  in  this  room  and  going  to  our 
employers  and  saying,  this  is  what  we  would  like;  we  would  like  it 
delivered  where  I  can  get  my  check. 
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Ruskin  said,  there  is  not  a  war  in  this  world  or  an  injustice  but 
you  women  are  responsible  for  it. 

Think  about  it.  Not  in  that  you  provoked  but  that  you  did  not 
hinder. 

You  think  about  that  statement  and  you  will  agree  that  he  is 
correct.  I  think  that  we  all  know  the  problem.  We  are  discussing  it 
since  the  1960's  and  the  1950's.  I  would  like  to  come  up  with  a 
solution.  This  is  what  this  committee  is  all  about.  I  have  not  ever 
seen  so  much  camaraderie  between  a  committee  on  a  problem. 

We  know  the  problem.  We  have  identified  it  and  we  will  get  the 
third  party  missing  here  today,  which  is  the  employer,  and  let's 
work  out  a  solution. 

The  Chairman.  I  can  assure  you  that  we  will  have  some  banks 
and  insurance  companies  come  in  and  give  us  some  of  their  an- 
swers as  to  why  these  accusations  have  been  made. 

Ms.  GooDiN.  I  do  not  know  if  you  term  it  radical,  but  one  of  the 
solutions  was  the  legislation  I  mentioned  that  the  Senate  passed 
overwhelmingly  last  year  to  amend  the  Higher  Education  Act 
which  was  in  the  end  defeated.  But  in  fact  that  is  what  we  are 
trying  to  do,  to  work  with  employers,  with  employee  representa- 
tives, educators,  et  cetera. 

One  of  the  things  we  have  just  done  is  a  study  of  exemplary 
practices  at  the  workplace,  case  studies,  which  allow  opportunities 
and  mobility  for  working  women  in  the  80  percent. 

So  we  have  selected  from  among  workplace  around  the  country — 
it  has  been  a  yearlong  process — five  employers  in  five  parts  of  the 
country  that  have  made  progress.  What  we  now  plan  to  do  is 
publish,  disseminate  and  call  conferences  around  that  report.  We 
also  did  a  similar  study  of  innovative  approaches  within  education- 
al institutions.  So  we  want  to  find  some  good  examples,  to  talk 
with  policymakers  about  them.  If  Congress  passed  any  sort  of  a 
measure  such  as  the  one  passed  by  the  Senate  last  year,  that  would 
shore  up  the  process  at  the  local  level.  But,  yes,  we  are  talking 
with  employers  and  expanding  the  network. 

The  Chairman.  I  hate  to  interrupt,  because  these  are  important 
questions,  but  our  time  is  up. 

Let's  go  to  Senator  Randolph  and  we  can  keep  within  the  10- 
minute  timeframe.  It  would  be  helpful.  We  do  have  two  other 
panels,  and  I  would  like  to  get  through  all  three  panels  today.  I 
assure  you  women  that  we  are  going  to  have  a  lot  of  dialog  on  this 
subject  in  a  variety  of  ways.  We  expect  to  see  some  men  in  here 
answering  some  of  these  questions  also. 

I  would  like  to  issue  a  challenge  to  all  women's  groups  in  this 
country,  and  men,  who  are  interested,  to  give  us  information,  sug- 
gestions, as  to  how  we  might  get  to  the  bottom  of  these  problems 
and  resolve  the  difficulties. 

Senator  Randolph? 

Senator  Randolph.  Mr.  Chairman,  I  commend  you  and  the 
others  for  what  you  have  done  so  far  and  for  having  the  first 
hearing  of  substance,  other  than  the  meetings  on  the  nominations 
for  the  Cabinet  on  this  issue. 

I  had  hoped  for  the  opportunity  to  comment  on  this  while  Sena- 
tor Kassebaum  was  present.  We  speak,  Joan,  as  you  have,  of  equal 
opportunity  and  yet  we  fail  to  say  "and  responsibility."  I  think  all 
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of  us  are  prone  to  speak  about  equal  opportunity  but  leave  off  "and 
responsibility." 

I  want  to  commend  Senator  Kassebaum  for  something  she  did  in 
the  96th  Congress.  I  am  not  saying  that  we  all  agreed  with  her.  It 
so  happened  that  I  did  agree  with  her  and  was  a  cosponsor  of  her 
amendment. 

When  we  had  the  vote  on  the  draft  registration  legislation  in  the 
Senate,  it  was  a  woman,  Senator  Kassebaum,  who  offered  the 
amendment  that  the  registration  should  be  of  men  and  women,  not 
just  men.  Some  believed  that  there  should  be  an  assessment  of  not 
only  the  manpower,  but  also  an  assessment  of  the  woman  power  of 
this  Nation.  The  amendment  lost  by  perhaps  10  votes.  I  am  not 
critical  of  anyone  who  voted  on  that  issue  in  a  way  that  I  did  not 
vote,  but  I  only  mention  that  it  was  a  woman  who  offered  the 
amendment  that  I  think  provided  not  only  equal  opportunity  but 
required  equal  responsibility  as  well. 

I  also  want  to  add  an  historical  perspective  as  a  footnote  illus- 
trating just  how  much  progress  has  been  made  in  achieving  politi- 
cal and  economic  justice. 

In  1854,  three  young  women  were  employed  as  copyists  in  the 
United  States  Patent  Office.  They  were  threatened  with  the  loss  of 
their  jobs.  A  Member  of  the  Congress  wrote  to  the  Secretary  of  the 
Interior,  Robert  McClelland,  on  behalf  of  one  of  these  workers. 

The  following  response  to  the  member  of  Congress  contained 
these  words: 

There  is  every  disposition  on  my  part  to  do  anything  for  the  lady  in  question, 
except  to  retain  her  or  any  of  the  other  females  who  work  in  the  rooms  of  the 
Patent  Office.  I  have  no  objection  to  the  employment  of  females  in  the  performance 
of  such  duties  as  they  are  comptent  to  discharge,  but  there  is  such  obvious  impropri- 
ety of  mixing  sexes  within  the  walls  of  a  public  office  that  I  have  determined  to 
arrest  the  practice. 

Obviously  there  has  been  much  progress  made  in  the  Federal 
government  since  that  time. 

The  lady  in  question,  of  course,  lost  her  job,  but  she  went  on,  I 
think,  to  prove  herself  because  her  name  was  Clara  Barton.  As  you 
know,  she  worked  on  the  Civil  War  battlefields.  She  was  the 
founder  of  the  American  Red  Cross,  and  was  one  of  the  most 
illustrious  women  in  our  history,  but  she  could  not  work  in  the 
Patent  Office  of  the  United  States  Government. 

Now,  Jane,  I  ask  you  this  question:  In  your  testimony,  reference 
was  made  to  discouraging  women  workers  who  have  dropped  out  of 
the  work  force  and  wish  to  reenter.  Are  there  any  reliable  statistics 
available  in  this  area,  with  the  breakdown  by  age  group. 

I  am  concerned  that  discouraged  worker  groups  are  not  ade- 
quately addressed  by  our  targeted  jobs  programs. 

Ms.  Sandage.  I  can't  quote  statistics  to  you  on  the  number  of 
females  seeking  to  reenter  the  work  force  with  prior  work  experi- 
ence for  the  length  of  time  between  the  past  paid  work  and  the 
reentry. 

I  can  say  this  to  you,  however,  with  some  validity,  since  at  my 
own  agency,  the  door  opener,  we  do  keep  a  statistical  analysis  of  all 
of  the  women  that  come  to  us,  and  I  can  tell  you  that  40  percent  of 
the  displaced  homemakers  who  came  to  us  already  had  something 
beyond  a  high  school  education.  It  may  not  have  been  a  degree,  but 
it  was  something. 
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However,  because  of  the  timelag,  66  percent  of  them  were  eco- 
nomically disadvantaged.  So  obviously  something  else  is  needed. 

Senator  Randolph.  Mr.  Chairman,  this  is  in  a  sense  a  personal 
comment,  and  I  will  not  even  ask  that  it  be  made  a  part  of  the 
record. 

[Discussion  off  the  record.] 

Senator  Randolph.  I  think  there  is  a  constant  realization  on  the 
part  of  all  of  us  that  with  this  problem  there  is  the  opportunity 
plus  the  challenge  to  do  more  than  hold  a  hearing,  but  to  do 
something  about  it.  Legislation  which  becomes  law  by  the  act  of 
Congress  to  me  is  of  little  value,  sometimes  of  no  value,  without 
the  purposes  of  the  legislation  being  carried  into  effect  in  projects 
and  programs  throughout  the  United  States  of  America. 

The  Chairman.  Thank  you,  Senator  Randolph. 

Senator  Williams? 

Senator  Williams.  Thank  you,  Mr.  Chairman. 

I  want  to  again  commend  you  for  this  hearing.  We  are  off  to  a 
superb  start,  it  seems  to  me,  in  this  committee,  with  your  leader- 
ship and  this  has  been  refreshing  and  very  constructive.  We  can 
thank  you  and  the  panels  you  have  associated  with  us  this  morning 
and  the  others  to  come. 

Before  Senator  Hawkins  leaves,  I  just  want  to  applaud  her  too 
for  her  suggestions  in  the  day  care  area.  We  have  not  responded 
fully  in  that  area,  in  my  judgment.  You  develop  your  program.  You 
will  get  a  lot  of  support.  This  is  the  first  new  program  proposed 
here. 

So  within  the  time,  first,  the  education  program  that  you  ad- 
dressed grew  out  of  a  hearing  just  like  this. 

Did  you  work  with  us  on  that  program? 

Ms.  GooDiN.  Yes;  we  did.  If  you  recall,  Senator,  there  were  four 
grassroots  working  women  who  came  to  testify  along  with  yours 
truly  and  it  was  they  who  really  yeasted  this  notion. 

Senator  Williams.  Obviously,  you  still  feel  that  this  would  be  a 
significant  contribution  to  opportunity  for  working  women  to  both 
work  and  develop  postsecondary  education  and  its  skills. 

Ms.  GooDiN.  Absolutely.  I  think  it  is  essential  to  change  some  of 
the  locus  of  action  back  to  the  communities  and  to  get  people 
together.  The  question  of  communication  that  Senator  Randolph 
mentioned  would  also  be  served.  It  would  begin  the  ferment  not 
just  here  in  Washington  in  this  hearing  room,  which  is  very  neces- 
sary, but  also  by  getting  people  together  at  the  local  level.  I  felt 
that  it  was  a  very,  very  well  designed  program.  It  was  called  the 
woman's  worksite  development  demonstration  program,  and  I,  for 
one,  was  bitterly  disappointed  when  it  was  removed  from  the  legis- 
lation. 

Senator  Williams.  We  are  encouraged  by  you.  If  we  could  be 
encouraged  by  the  other  groups  that  we  will  hear  from  that  are  in 
the  leadership  role  here,  we  can  make  an  effort  to  revive  that. 

Thank  you. 

Ms.  Fleming,  you  described — you  used  a  phrase  to  describe  a 
basic  work  situation  which  is  indeed  a  problem.  You  have  used  the 
phrase  "occupational  segregation."  That  was  one  of  your  phrases. 
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That  suggests  to  me  that  occupational  segregation  is  the  problem 
we  deal  with  when  we  are  struggling  to  allow  women  to  achieve  a 
return  of  comparable  worth. 

Am  I  right  or  wrong  on  that?  Isn't  that  the  situation  that  occu- 
pational desegregation  addresses  itself  to? 

Ms.  Fleming.  That  is  part  of  it. 

The  other  part  is  the  tracking  of  women  from  the  day  of  birth  by 
sex  stereotyped  education,  sex  stereotyped  jobs,  sex  stereotyped 
training  into  very  narrow  occupations,  only  20  out  of  the  listed  420. 

Senator  Williams.  It  would  take  too  much  time  to  develop  this 
for  our  record,  but  take  an  office  building.  A  lot  of  the  women  are 
secretaries.  Take  an  office  building  and  a  lot  of  the  maintenance 
workers  are  men.  The  secretaries  are  all  women;  the  maintenance 
workers  are  all  men. 

Ms.  Fleming.  Guess  who  makes  more? 

Senator  Williams.  Isn't  it  the  kind  of  situation  that  could  be 
stopped  through  application  of  the  concept  of  comparable  work? 

Ms.  Fleming.  The  occupational  segregation  and  the  devaluation 
of  women's  work. 

Senator  Williams.  We  perceive  that  we  advance  in  various  ways. 
Certainly,  a  constitutional  amendment  creates  the  right  atmos- 
phere. But  we  have  not  gotten  it  and  we  have  moved  through  laws. 
We  also  moved  through  court  decisions.  The  Pregnancy  Disability 
Act  came  from  this  committee  after  the  Supreme  Court  told  us,  if 
this  is  discrimination,  you  better  tell  us.  So  there  was  a  law,  and 
we  passed  the  law. 

The  Chairman.  And  I  might  add,  a  number  of  us  supported  it 
and  believed  in  it,  in  spite  of  the  fact  that  it  will  cost  the  business 
sector  an  extra  $3  billion  a  year.  If  they  can  provide  for  male 
vastectomies  and  hair  transplants,  they  can  support  a  female. 

Senator  Williams.  It  allows  a  better  return  for  those  disabled. 
Getting  such  a  return  is  consistent  with  supply  side  economics. 

The  Chairman.  While  we  are  chatting,  I  must  compliment  Sena- 
tor Williams  who  was  the  chairman  of  this  committee  in  the  last  4 
years,  for  the  tremendous  job  that  he  did  on  the  committee,  and 
has  always  done,  and  I  am  sure  will  do  in  the  future. 

Senator  Williams.  Thank  you  very  much. 

Let  me  just  say  on  this,  there  is  a  court  decision,  lUE  v.  Westing- 
house,  that  deals  with  comparable  worth.  That  might  well  move  us 
forward  with  the  comparable  worth  idea  now,  and  make  it  part  of 
an  understanding  under  enforcement  of  title  VII. 

Before  the  time  is  up  and  the  bell  rings,  CETA  and  displaced 
homemakers,  how  far  did  we  get  before  it  was  cut  out  of  the 
union's  program? 

You  advise  us  that  it  is — that  the  Labor  Department  did  not 
come  forward. 

How  far  did  we  get? 

Ms.  Sandage.  Thirty-seven  programs  were  funded  in  27  States. 
Most  of  those  were  at  the  prime  sponsor  level,  through  the  regional 
offices,  but  new  money  was  not  included,  even  though  the  commit- 
tee report  recommended  that  the  program  be  continued,  to  ear- 
mark money  for  those  services. 

Senator  Williams.  Is  this  a  high  priority? 

Ms.  Sandage.  Absolutely. 
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We  feel  they  were  effective.  I  do  not  have  results,  but  my  con- 
tacts show  that  they  were  effective.  They  were  moved  along  in  the 
system.  I  think  we  need  more  of  them;  and  I  think  one  of  the  major 
jobs  is  a  commitment  for  ongoing  funding,  beyond  the  demonstra- 
tion level. 

Senator  Williams.  I  hope  our  new  subcommittee  of  this  commit- 
tee will  look  particularly  at  that,  because  we  can  demonstrate  that 
it  was  working.  It  has  been  cut  off  to  evaluate  its  effect. 

Ms.  Sandage.  The  cost  of  these  programs  per  participant  were 
extremely  low  in  terms  of  output  and  the  accomplishments. 

The  Chairman.  I  hope  you  will  put  those  facts  and  figures  and 
statistics  together  and  give  the  opportunity  for  the  committee  and 
the  subcommittee  to  look  at  this.  There  is  a  lot  of  criticism  of  the 
GET  A  program,  but  there  are  some  aspects  of  the  GET  A  program 
that  are  extremely  helpful  and  those  should  be  enlarged;  while 
those  that  are  not  working  should  be  decreased.  We  have  to  start 
utilizing  our  funds  in  the  best  way  possible. 

Ms.  Sandage.  We  will  make  a  few  comments  on  this. 

Senator  Williams.  This  is  such  a  valuable  area,  I  would  like  to 
have  the  opportunity  to  submit  further  questions  later  on. 

The  Chairman.  Fine. 

Senator  Pell? 

Senator  Pell.  Thank  you. 

I  would  like  to  congratulate  you  for  calling  attention  to  the 
serious  problems  that  working  women  face,  including  unequal  pay 
for  often  times  more  than  equal  work  and  sexual  harassment  on 
the  job. 

I  would  like  to  add  that  I  cannot  be  with  you  for  the  whole 
hearing  because  I  am  ranking  minority  member  at  another  com- 
mittee that  is  meeting  simultaneously,  but  I  am  looking  forward  to 
working  with  you  in  this  field,  to  increase  professional  opportuni- 
ties for  women  and  assure  their  equitable  treatment  in  the  work- 
place. 

I  am  proud  that  in  my  State  of  Rhode  Island  we  have  chapters  of 
each  of  the  organizations  that  are  represented  here  today. 

I  would  like  to  ask  the  panel  one  question  in  regard  to  Senator 
Kassebaum's  proposal  to  register  women  for  the  draft. 

How  do  you  feel  as  individuals,  just  yes  or  no? 

Ms.  GooDiN.  As  an  individual,  yes,  I  agree. 

Senator  Pell.  As  an  organization? 

Ms.  GooDiN.  We  have  not  discussed  it. 

The  Chairman.  If  your  organization  has  discussed  it,  please  try 
to  summarize  its  views. 

Ms.  NussBAUM.  We  do  not  have  an  organizational  position,  but 
my  position  is  that  women  should  not  be  forced  to  defend  the 
country  unless  they  have  equal  rights  in  the  country. 

Senator  Pell.  Wouldn't  that  apply  perhaps  to  young  people  who 
are  drafted  when  they  are  18  but  they  do  not  achieve  maturity  in 
many  States  until  they  are  21? 

Ms.  NussBAUM.  If  we  have  the  equal  rights  amendment,  I  would 
be  more  than  supportive  of  women  being  drafted,  but  not  until  that 
time. 

The  Chairman.  You  are  saying  that  if  the  June  30,  1982  deadline 
is  not  met,  you  would  not  be  in  favor  of  the  draft? 
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Ms.  NussBAUM.  That  is  right. 

Ms.  Sandage.  Displaced  Homemakers  Network  has  no  position 
on  this.  I  personally  would  have  to  affirm  what  working  women 
has  said. 

Ms.  Fleming.  I  will  endorse  that  statement. 

Ms.  Madison.  I,  too,  will  endorse  the  statement  which  was  previ- 
ously m.ade. 

Senator  Pell.  Of  the  five  of  you,  four  of  you  feel  you  would  not 
support  registration  for  the  draft  until  the  ERA  amendment  is  in 
effect? 

The  Chairman.  Does  the  latter  part  fit?  If  the  ERA  amendment 
is  not  passed,  but  we  are  making  headway  in  getting  through  equal 
rights,  regardless,  would  you  still  feel  as  strongly  as  Ms.  Nussbaum 
does?  I  take  it  you  would. 

Senator  Metzenbaum.  Let  the  record  show  that  each  nodded  in 
the  affirmative. 

The  Chairman.  Yes. 

Senator  Metzenbaum? 

Senator  Metzenbaum.  I  will  not  ask  any  questions.  I  am  con- 
cerned that  the  other  panels  will  not  be  given  enough  time  to 
appear  this  morning. 

But  I  would  like  to  ask  one  little  question. 

What  are  the  barriers  from  entering  the  field  of  the  skilled 
crafts,  and  how  can  we  increase  their  numbers? 

The  Chairman.  That  is  a  home  run-ball  question  if  I  ever  heard 
one. 

Ms.  Fleming.  It  is  a  very  complicated  question.  The  barriers  are 
in  the  women  themselves  who  do  not  realize  they  have  these  op- 
tions. There  are  barriers  that  employers  put  up.  There  are  societal 
pressures  to  keep  women  from  taking  the  risks  of  going  nontradi- 
tional  routes.  Unions  often  present  barriers  to  women.  We  would 
be  happy  to  give  you  something  in  writing  in  more  detail  on  this. 

The  Chairman.  Would  you  be  kind  enough  to  do  this? 

[The  material  referred  to  follows:] 
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BARRIERS  FACING  WOMEN  ENTERING  NONTRADITIONAL  JOBS 

Introduction 

Since  1970  Wider  Opportunities  for  Women  has  condu(fted  programs  to 
train  smd  place  disadvantaged  women  in  nontraditional  jobs.   The  results 
have  been  record-breaking:   high  placement  rates,  high  job  retention  rates, 
good  starting  salaries  and  upward  mobility  for  women  who  seemed  doomed  to 
a  life  of  poverty  and  dependence.   This  fact  sheet  will  explore  the  bar- 
riers women  face  in  making  the  decision  to  risk  entering  a  nontraditional 
job. 

Why  Nontraditional  Jobs  Are  Needed 

The  mediem  earnings  of  full-time,  year-round  female  workers  are  only 
59  percent  of  the  earnings  of  male  workers.   Though  women  have  been  enter- 
ing the  work  force  in  increasing  numbers,  there  has  been  no  improvement  in 
the  relative  wages  of  women  for  the  last  20  years.   Yet  many  women  are  total- 
ly responsible  for  their  own  financial  support  and  that  of  their  families. 

Occupational  segregation  by  sex  is  a  major  factor  in  the  overall  low 
status  of  women  in  the  labor  force.   The  greatest  number  of  women  workers 
are  still  found  in  only  five  "women's"  occupations:   elementary  school 
teacher,  sales  clerk,  secretary,  bookkeeper  and  waitress.   While  there  is  a 
need  for  skilled  workers  in  many  technical  fields  and  the  skilled  trades, 
most  women  are  not  approached  for  and  frequently  don't  qualify  for  these 
kinds  of  fields.   They  face  barriers  which  are  both  attitudinal  and  systemic 
and  are  reflected  internally  as  well  as  in  the  norms  of  the  community. 
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Many  of  these  barriers  strike  together  to  discourage  a  woman  from  even 
considering  non-traditional  vrork.   Others  prohibit  women  from  taking  ad- 
vantage of  skills  training  programs  which  would  prepare  them  for  successful 
non-traditional  jobs  with  good  wages  and  promotion  potential.   Still  others 
discourage  the  woman  on  the  job  and  impact  on  her  ability  to  compete  success- 
fully in  the  work  force. 

Among  the  common  barriers  are: 

a.  Internal  sex  role  stereotyping:  Women  have  long  been  socialized  to 
accept  the  idea  that  there  are  a  limited  number  of  occupational  choices 
open  to  them — the  so-called  "women's  jobs."  This  concept  is  borne  out 

in  the  media,  in  school,  in  textbooks , and  throughout  the  culture.   To  choose 
a  non-traditional  career  requires  a  woman  to  set  aside  deeply  ingrained 
social  patterns,  to  confront  the  idea  that  non-traditional  work  is  "less 
feminine,"  and  to  compete  in  a  world  in  which  men  have  been  acquiring 
skills  since  childhood.   Overcoming  her  own  resistance  to  these  barriers 
is  a  key  element  in  successfully  entering  non-traditional  employment. 

b.  Lack  of  Family  Support:  Family  resistance  may  also  interefere.  Many 
women  who  would  be  interested  in  non-traditional  jobs  encounter  difficulties 
with  their  children,  husbands,  parents,  and  friends,  who  have  also  been 
socialized  to  believe  that  such  work  is  inappropriate.   Training  for  non- 
traditional  work  is  intense  emd  demanding.   The  work  itself  remains  a 
pioneering  effort.   Without  feunily  support,  a  woman  may  experience  increasing 
isolation,  decreasing  job  satisfaction,  difficulties  in  mastering  the  tasks 
of  home  and  job,  and  may  be  unable  to  cope  with  the  challe-nges  involved. 
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c.  Sex  Stereotypic  Education  and  Training:   Regardless  of  the  support  of 
family  and  friends,  the  woman  choosing  a  nontraditional  career  will  experience 
sex  role  stereotyping  in  the  classroom,  whether  in  a  traditional  educational 
institution  or  in  a  CETA  training  program.   In  textbooks,  skills  testing, 
guidcince  and  counseling,  and  assignment  to  specific  courses,  the  woman  pre- 
paring for  a  non-traditional  job  is  likely  to  be  confronted  by  attitudes 

and  materials  designed  to  steer  women  into  traditional  occupations.   Many 
women  students  are  convinced  by  counselors  or  teachers  to  avoid  math,  science 
and  technical  courses.   Few  women  are  encouraged  in  these  areas  and  are 
frequently  actively  discouraged.   Further  discouragement  occurs  when  there 
are  few  women  teachers  in  non-traditional  courses  and  few  other  women  students. 

d.  Sex  Discrimination  in  Employment:   As  many  of  the  EEOC  cases  have  shown, 
sex  discrimination  in  employment  is  still  "business  as  usual"  in  the  United 
States.   In  non-traditional  occupations,  this  is  even  more  readily  apparent. 
While  it  is  illegal,  employers  continue  to  disregard  female  applicants  for 
nontraditional  jobs,  to  make  no  effort  to  recruit  interested  women,  to  use 
tests  of  physical  strength  as  a  criteria  for  jobs  which  do  not  require  it, 
to  hold  discriminatory  interviews  in  which  female  applicants  are  discouraged 
from  applying  for  jobs.   Sometimes  the  barrier  is  more  subtle.   Standard 
uniforms  which  are  designed  only  for  males,  and  lack  of  changing  or  rest 
room  facilities  for  women  in  employer  operations  indicate  a  visible  hesitancy 
to  fully  integrate  women  into  the  work  force.   Furthermore,  the  single  female 
discriminated  against  has  little  recourse.   In  order  to  remedy  her  situation, 
a  pattern  of  discrimination  must  be  proven  which  could  require  years  of  legal 
battles  and  thouseinds  of  dollars  in  legal  fees.   This  combination  of  common 
discriminatory  practices  and  lack  of  a  remedy  to  the  practices  on  a 

personal  level  is  a  significant  barrier  for  women  entering  non-traditional  jobs. 
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e.  Lack  of  community  supports:   The  scheduling  of  most  non-traditional 
jobs  is  not  a  straight  nine  to  five  hour  day.   Nontraditional  workers 
frequently  work  extra  shifts  or  long  hours  when  weather  permits.   The 
woman  who  has  entered  such  an  occupation  will  undoubtedly  have  difficulty 
finding  affordable,  adequate  child  care  so  that  she  can  avail  herself  of 
these  frequently  lucrative  opportunities  and  meet  the  requirements  of  her 
employer.   Transportation  may  also  be  a  problem  in  that  during  out  of 
heavily  scheduled  hours,  buses  and  public  transportation  are  rarely  provided 
in  communities.   Unless  she  drives  and  has  her  own  car,  she  may  not  be  able 
to  get  to  work.   The  lack  of  such  services,  in  most  communities  serves  as  an 
important  obstacle. 

f.  Lack  of  enforcement  of  affirmative  action  regulations:   Since  the  passage 
of  the  Equal  Pay  Act,  Executive  Order  11246,  and  other  such  landmark  policies, 
employers  have  been  required  to  make  efforts  to  broaden  their  work  force. 
When  there  is  enforcement  of  these  policies,  employers  make  a  more  vigorous 
effort.   When  enforcement  is  not  implemented  and  funds  are  tight  for  personnel 
to  accomplish  enforcement,  activities  hirings  of  women  are  definitely  lessened. 
For  hiring  of  wcanen  in  nontraditional  jobs  to  maintain  a  slow  and  steady  in- 
crease, goals  and  timetables,  monitoring  progress,  and  periodic  compliance 
reviews  are  key  steps  and  must  be  followed  through.   Otherwise,  employers 
will  relinquish  good  faith  efforts,  and  entrance  will  be  barred. 

g.  Discriminatory  Union  Practices;   Yet  it  is  not  just  employers  who  are 
reluctant  to  see  women  entering  non-traditional  occupations.   Since  many  of 
these  occupations  are  unionized,  sex  discrimination  and  stereotyping  in 
union  practices  are  additional  barriers.   Nontraditional  womens  programs  have 
found  that  trained  women  sent  to  union  halls  for  hirings  are  frequently  passed 
over  during  selection  for  jobs. 
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In  apprenticeship  training  programs,  unions  frequently  control  entrance 
and  can  discourage  or  bar  females  although  this  is  counter  to  existent 
regulations.   Some  unions  control  who  enters  apprenticeship  programs  by 
keeping  a  bottom  age  limit  of  18  or  19,  when  most  women  enter  such  jobs 
in  their  mid-20' s. 

h.   Sexual  harassment:   When  discussing  barriers  with  women  who  have 
entered  nontraditional  occupations,  the  most  discouraging  barrier 
consistently  mentioned  is  sexual  harassment.   From  sabotaging  female 
work  on  the  job  by  male  counterparts  to  outright  sexual  advances,  sexual 
harassment  is  commonplace.   Some  women  find  that  they  are  baited  by  some 
in  the  work  force,  are  asked  to  do  more  "risk-taking"  activities  to 
frighten  and  discourage  them.   Others  are  kept  from  doing  substantive 
tasks  that  would  further  new  skills.   All  of  these  types  of  harassment 
are  especially  difficult  because  there  is  little  remedy.   To  take  legal 
action  is  rarely  effective,  and  "sabotaging"  or  sexual  advances  and  innuendos ' 
are  difficult  to  prove. 

For  those  women  who  enter  nontraditional  jobs,  these  barriers  combine 
tc  make  the  choice  a  very  difficult  one.   Yet  there  are  women  who  are  determined 
to  make  the  job  work  and  who  are  determined  to  support  their  families. 

Women  are  available  for  non-traditional  jobs.   They  need  such  jobs 
to  move  out  of  poverty.   Regardless  of  the  barriers,  women  have  been  making 
gains  in  non-traditional  fields.   Eliminating  the  systemic  barriers  and 
enforcing  the  equal  opportunity  laws  must  both  continue  so  that  these  gains 
can  continue. 
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SPECIAL 


REPORT 


CETA  Resources:   Women's  Unfair  Share 


A  summary  report  from  the  results  of  WWF's 

November  1979  CETA 
Questionnaire.   Prepared  by 
Nancy  Trahan,  WWF  Public 
Policy  Associate,  Summer  1980. 


(Women's  Work  Force  is  a  national  resource  and  advocacy  network  of  women's  ] 
employment  programs.  WWF  is  sponsored  by  Wider  Opportunities  for  Women,  Inc. ,  \ 
a  D.C. -based,  non-profit  women's  employment  resource  organization.) 
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BACKGROUND:   CETA  AND  ITS  IMPORTANCE  TO  WOMEN 

CETA,  through  a  decentralized  administrative  and  funding  scheme,  provides 
subsidized  training,  supportive  services,  and  jobs  for  the  economically 
disadvantaged.   The  federal  mandate  of  CETA  is  to  maximize  the  employment 
opportunities  and  enhamce  the  economic  self-sufficiency  of  special  target 
populations  (which  specifically  include  women)  who  suffer  from  unemployment, 
underemployment  or  other  disadvantages  in  the  labor  market.   New  CETA  regulations 
require  the  CETA  system  to  be  more  responsive  to  women's  employment  and  training 
needs,  to  provide  supportive  services  and  training  to  help  women  overcome 
"artificial  barriers"  to  employment,  and  to  encourage  women's  entry  into 
nontraditional  occupations.    So  far  the  CETA  system  has  failed  miserably  on 
all  points. 

Women  Underrepresented 

In  fiscal  1978,  more  than  3.3  million  persons  participated  in  public  and  private 
employment  or  training  programs  under  CETA.   Despite  women's  designation  as  a 
special  target  group  for  receipt  of  CETA  funds,  most  CETA  participants  were 
white  males,  aged  22  to  44,  with  12  or  more  years  of  schooling. 

The  underrepresentation  of  women  in  CETA  programs  is  caused  by  a  combination 
of  many  factors,  but  even  where  women  participate  in  large  numbers,  they  are 
still  trained  and  placed  in  relatively  low-paid,  traditionally  female  jobs. 
Some  of  the  most  innovative  and  effective  programs  which  prepare  women  to  enter 
non-traditional  jobs  are  those  designed  by  and  for  women.  Although  CETA  gives 
lip  service  to  encouraging  the  movement  of  women  into  nontraditional  jobs, 
action  in  this  direction  is  moving  at  a  snail's  pace.   For  the  majority  of 
nontraditional  training  programs  for  women,  CETA  funding  is  tenuous  at  best. 

Decline  in  Number  of  Women's  Programs 

Roughly  600  CETA  programs  for  women  were  in  existence  in  April  1977;  now  more 
than  half  are  defunct.   Most  of  the  programs  were  supported  by  CETA  Title  VI 
£ind  Governor's  discretionary  funds.   Under  CETA  Title  II  (the  second  largest 
and  most  comprehensive  section  of  the  Act)  there  are  now  fewer  than  200  women's 
employment  and  training  programs  being  funded. 


l.For  in-depth  reports  of  how  the  new  CETA  regulations  affected  women's 
employment  and  training  needs,  see  "New  CETA  Regulations:   Some  Improvements 
for  Women,"  Women's  Work  Force,  1980. 

2.  An  Interim  Report  to  the  Congress ,  vol.  1,  National  Commission  for  Manpower 
Policy,  Washington,  D.C. ,  March  1978,  p.  54. 

3.  See  "CETA  UPDATE:   Women's  Programs  in  Jeopardy,"  Women's  Work  Force,  Nov. 
1979. 

4.  The  cited  figures  are  an  approximation  based  on  data  collected  on  the 
regional  level  by  the  Women's  Bureau,  U.S.  Department  of  Labor.   This  data  is 
not  available  in  a  complete,  up-to-date  form.   Several  attempts  to  get  data 

on  the  status  of  CETA- funded  women's  programs  from  ETA  resulted  in  the  admission 
by  ETA  that  they  did  not  maintain  such  information. 
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This  past  year  alone  has  seen  a  marked  decrease  in  the  number  of  women's 
employment  and  training  programs.   In  just  the  past  several  months,  the  state 
of  Washington  withdrew  funding  support  from  all  its  women ' s  programs . 
Consequently,  the  survival  potential  of  these  programs  is  in  grave  doubt. 
This,  and  other  similar  actions,  has  occurred  at  a  time  when  high  unemployment, 
sex  segregation  in  jobs,  and  resistance  to  women's  entry  into  male  intensive 
occupations  are  seriously  impeding  affirmative  action  efforts.    Clearly,  it 
is  a  time  for  increased — not  decreased — employment  and  training  services  for 
women,  especially  in  the  area  of  non-traditional  jobs. 

Little  Action  at  Local  Level 

Given  this  state  of  affairs,  one  might  expect  more  activity  at  the  regional 
level  to  combat  what  is  sometimes  blatant  sex  discrimination.   Except  fot  the 
successful  efforts  of  such  organizations  as  the  Chicana  Rights  Project  (MALDEF) 
and  the  National  Congress  of  Neighborhood  Women,  there  have  been  few  official 
complaints. 


WWF  QUESTIONNAIRE 

In  November  1979,  in  an  attempt  to  identify  some  of  the  problems  and  concerns 
of  women's  employment  programs  and  to  determine  how  well  they  accessed  the 
CETA  system.  Women's  Work  Force  surveyed  its  mailing  list  of  250  organizations. 
This  report  summarizes  the  results  of  this  survey. 

Questionnaire  Summary  Points 

The  following  points  were  extracted  from  the  questionnaire: 

1)  Women's  employment  programs,  on  the  whole,  were  not  very  involved  in 
the  CETA  planning  process :   few  were  represented  on  planning  councils 
or  private  industry  councils  and  few  regularly  attended  meetings  of  the 
councils; 

2)  Those  prbgrams  which  tried  to  become  involved  in  CETA  planning  were 
often  thwarted  by  their  unfamiliarity  with  the  CETA  system  and  planning 
process. 


5.  Even  more  alarming  is  the  prediction  by  the  National  Advisory  Council  on 
Economic  Opportunity  that  by  the  year  2000,  the  entire  population  of  the 
impoverished  will  consist  of  women  and  their  children.   The  Council  has  labelled 
this  trend  "the  feminization  of  poverty."   See  "Critical  Choices  for  the  80 's," 
National  Advisory  Council  on  Economic  Opportunity,  12th  report,  August  1980. 

6.  As  a  result  of  year-long  monitoring  and  the  filing  of  a  sex  discrimination 
complaint,  the  City  of  San  Antonio  and  the  Chicana  Rights  Project  (MALDEF), 

in  March  1979,  entered  into  a  consent  agreement  providing  that  remedial  activities 
be  undertaken  by  the  Prime  Sponsor  to  increase  women's  participation  in  CETA. 
In  September  1980,  the  Chicana  Rights  Project  released  a  report  on  the  findings 
of  its  evaliiation  of  the  annual  plans  of  30  prime  sponsors.   All  30  were 
deficient  in  their  service  to  women.   Similarly,  the  NCNW  won  a  major  victory 
for  women  in  New  York  City  when  the  Department  of  Labor,  in  response  to  NCNW's 
administrative  complaint,  ruled  that  the  NYC  prime  underserved  women  by  16  to 
19%,  and  ordered  the  city  to  take  immediate  corrective  action. 
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3)  The  programs  did  not  regularly  review  and  comment  on  the  CETP 
(Comprehensive  Employment  Training  Plsm) ,  einnual  plan  or  quarterly 
reports;  however,  those  programs  that  did  were  subsequently  asked 
by  their  prime  sponsors  to  comment  on  local  employment  cind  training 
needs  of  women; 

4)  Few  of  the  programs  had  ever  monitored  their  prime  sponsor  but 
almost  all  were  interested  in  trying  or  collaborating  with  other 
groups  to  monitor  their  primes  for  services  to  women; 

5)  The  programs  did  not  resolve  issues  of  inequitable  service  to  women 
through  formal  complaint  processes — those  that  did  has  mixed  results; 

6)  All  the  programs  felt  that  their  prime  sponsors  were  not  meeting  the 
employment  and  training  needs  of  women  in  their  areas ; 

7)  Some  of  the  CETA  funded  programs  experienced  barriers  to  continued 
funding  in  the  form  of  additional  program  restrictions  and  obligations; 

8)  Non-CETA  funded  progreuns  appeared  on  the  whole  to  feel  more  stable 
fineuicially  than  CETA  funded  programs; 

9)  Questionnaire  comments  by  some  respondents  indicated  varying  levels 
of  frustration  with  trying  to  utilize  the  local  administrative 
system  to  increase  prime  sponsor  responsiveness  to  women's  employment 
ctnd  training  needs. 


KECOMMENDATI ONS 


1)  Each  regional  office  should  designate  a  staff  person  (with  adequate 
support)  to  supervise  monitoring  of  prime  sponsors  for  services  to 
women ; 

2)  Area  regional  offices  should  aggressively  monitor  a)  prime  sponsors 
for  services  to  women,  b)  makeup  of  planning  councils  cind  PICs,  and 
their  analysis  of  women's  employment  and  training  needs,  and  c)  steps 
taken  by  prime  sponsors  to  provide  pxiblic  access  to  documents  and 
meetings; 

3)  Area  regional  offices  should  investigate  whenever  there  is  a  downward 
fluctuation  in  prime  sponsor  allocations  for  women's  employment  and 
training  services; 

4)  Area  regional  offices  should  monitor  complaints  against  prime 
sponsors  by  women's  groups  to  ensure  that  there  is  no  adverse  funding 
effect; 

5)  ETA  (national)  should  monitor  regional  activities  with  respect  to 
enforcement  of  equal  access  to  employment  and  training  programs  for 
women . 
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Recommendations  to  Women ' s  Employment  Programs : 

1)  Programs  must  become  familiar  with  CETA  regulations  requiring 
equitable  services  to  women  and  regulations  allowing  public  access 
to  prime  sponsors  and  reports; 

2)  programs  nust  become  active  in  the  local  CETA  planning  process  in 
order  to  insure  that  women's  employment  needs  will  be  considered 
by  the  prime  sponsor; 

3)  programs  must  interact  with  prime  sponsor  staff  persons  in  order 
to  identify  key  persons  v^o  participate  in  preparing  the  prime 
sponsor  plans ; 

4)  Programs  must  link  up  with  key  organizations  in  the  "CETA  community" — 
beneficiaries  as  well  as  CBO's,  private  industry  and  unions  in  order 
to  develop  common  plans  for  action; 

5)  Women's  employment  programs,  in  their  role  as  advocates,  must  monitor 
their  local  employment  and  training  system  in  order  to  develop  the 
technical  expertise  to  better  access  this  system  and  to  ensure  that 
it  is  responsive  to  local  women's  employment  and  training  needs. 

METHODOLOGY 


As  previously  stated,  a  questionnaire  was  sent  to  WWF's  mailing  list  to  solicit 
information  on  women's  employment  programs'  interaction  with  the  CETA  system. 
The  questionnaire  sought  information  on  the  organization ' s  longevity ,  funding 
history,  involvement  with  CETA,  what  obstacles  the  organization  faced  in 
obtaining  CETA  funds,  the  extent  of  the  organization's  participation  in  the 
CETA  planning  process,  the  program's  assessment  of  whether  its  local  CETA  system 
was  meeting  the  employment  and  training  needs  of  area  women,  and  the  extent  to 
which  the  programs  accessed  the  CETA  complaint  system  to  resolve  problems 
pertaining  to  women's  employment  needs.   (See  Attachment  A  for  a  copy  of  the 
questionnaire  and  Attachment  B  for  a  list  of  the  respondents. ) 

After  eliminating  those  organizations  on  the  mailing  list  which  did  not  operate 
women's  employment  programs,  or  for  vAiom  the  questionnaire  was  otherwise 
inappropriate  (e.g.,  governmental  units),  the  completed  questionnaires  of  41 
organizations  were  analyzed  for  this  report.   The  respondents  were  divided  into 
three  groups  based  on  the  major  type  of  service  each  provided  its  participants. 
These  groupings  were: 

Non-Traditional  -  provided  training,  both  classroom  and  on-the-job 
(OJT) ,  for  women  in  occupations  traditionally  held  by  men  such  as 
carpentry,  mechanics,  plumbing,  electronics,  and  skilled  construction 
work. 

Career  Development  for  Displaced  Homemakers  -  provided  career 
counseling,  training,  placement,  outreach,  recruitment  and  referrals 
specifically  for  those  women  who  had  been  out  of  the  paid  labor 
market  for  a  prolonged  period  after  years  of  providing  unpaid  services 
as  wives  and  mothers. 
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Career  Development  -  provided  same  services  as  Career  Development 
for  Displaced  Homemakers  but  to  women  generally — not  targeted  to 
one  particular  female  population 

After  summarizing  the  experiences  of  the  three  different  groups,  the  experiences 
of  CETA- funded  and  non-CETA  funded  programs  were  compared. 

NON-TRADITIONAL  TRAINING  PROGRAMS 

This  category  consisted  of  19  respondents  who  provided  outreach,  orientation, 
placement,  OJT,  work  experience,  classroom  training,  referral  and  support 
services  to  women  seeking  to  enter  the  skilled  trades. 

A.  Program  longevity  and  funding  history: 

The  mean  length  of  operation  was  4.6  years.   Thirteen  of  the  nineteen 
respondents  were  initially  funded  by  CETA  (Titles  I  and  II-B) .   Those  thirteen 
served  women  exclusively. 

Eighteen  of  the  programs  are  currently  funded  by  CETA  Title  II-B.  All  of  the 
programs  have  developed  diversified  funding  including  individual  contributions, 
private  foundations,  corporations,  and  fees. 

The  programs  had  a  mean  number  of  128  CETA  training  slots  open  annually. 

B.  Involvement  with  CETA  funding 

A  majority  of  the  programs  had  never  been  refused  CETA  funding;  however, 
there  were  several  restrictions  or  obligations  put  on  the  programs  in  order  to 
receive  their  present  funding  Some  cited  include: 

1.  higher  placement  quotas 

2.  increased  service  to  women  over  50 

3.  funds  were  put  "on  hold"  even  though  goals  contracted  for  were 
exceeded 

C.  Participation  in  the  CETA  planning  process 

The  respondents  rated  their  plainning  councils  as  being  moderately 
responsive  to  women's  employment  needs,  while  private  industry  councils  were 
rated  as  being  extremely  unresponsive.   A  majority  of  the  programs  were  not 
represented  on  either  council.   Those  few  who  were  represented,  were  on  both 
councils.   Half  of  the  programs  attended  coxincil  meetings. 

None  of  the  programs  had  ever  commented  on  their  prime's  CETP,  annual  plan  or 
quarterly  reports.   In  fact,  most  of  the  groups  said  that  they  were  not  allowed 
to  see  any  of  these  documents.   They  also  answered  an  overwhelming  "no"  when 
asked  if  their  prime  sponsors  had  solicited  their  input  and  coiranents  on  women's 
employment  and  training  needs  in  their  area.   The  programs  unanimously  felt 
that  women's  employment  needs  were  not  being  adequately  met  in  their  communities. 
Sex  discrimination  was  often  cited  as  the  reason. 
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D.  History  of  monitoring  and  complaint  registration 

Fourteen  of  the  nineteen  programs  had  tciken  some  kind  of  action  to  make 
CETA  prime  sponsors  more  responsive  to  women's  needs.   Some  of  the  actions  taken 
and  their  results  follow: 

raised  issue  of  lack  of  employment  programs  for  older  wopien.   Results: 
none 

tried  to  get  women's  program  directors  together  to  identify  common 
needs  to  present  to  prime  sponsor.   Results:   none 

requested  20%  goal  on  non-traditional  vocational  education  slots. 
Results:'  eventually  received  it. 

Only  four  of  the  nontraditional  training  programs  had  ever  tried  monitoring 
their  prime  sponsors.   All  groups  indicated,  however,  an  interest  to  try. 
Although  quite  a  few  were  contemplating  taking  administrative  action  against 
their  primes,  only  one  progrcun  had  filed  a  formal  complaint,  which  they  said 
was  "ignored". 

CAREER  DEVELOPMENT  FOR  DISPLACED  HOMEMAKERS 

This  category  consisted  of  five  programs  which  provided  outreach,  orientation, 
counseling,  placement  and  follow-up,  referral  and  supportive  services  specifically 
for  former  homemakers  who  had  been  out  of  the  job  market  for  an  extended  period 
of  time.   None  of  the  programs  provided  OJT  or  work  experience. 

A.  Program  longevity  and  funding  history 

The  mean  lengthof  operation  was  1.8  years  and  all  programs  served  women 
exclusively.   Only  two  of  the  five  programs  were  initially  funded  through  CETA 
Title  II.   Presently,  four  are  CETA  funded  under  Title  II,  and  one  is  funded 
under  Title  III.   The  level  of  CETA  funding  for  each  program  was  more  than 
$200,000.   Other  funding  sources  included  individual  contributions,  private 
foundations,  corporate  donations,  and  fees.   The  five  programs  had  a  mean  of 
133  CETA  slots  annually. 

B.  Involvement  with  CETA  funding 

None  of  the  programs  had  been  refused  funds ,  but  one  restriction  was 
prominent — each  program  had  to  have  an  80%  placement  rate  in  order  to  qualify 
for  subsequent  funding. 

C.  Participation  in  the  CETA  planning  process 

These  programs  rated  their  planning  councils  as  being  moderately 
responsive  to  women's  employment  needs;  none  of  the  programs  commented  on  the 
responsiveness  of  their  private  industry  councils.   One  program  was  represented 
on  both  the  planning  council  and  the  private  industry  council.   Two  of  the  five 
groups  attended  meetings  of  both  the  planning  council  and  the  private  industry 
council. 
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One  group  commented  on  the  CETP,  the  annual  plan  and  the  quarterly  reports  on 
a  regular  basis.   That  same  group  was  the  only  one  asked  by  the  prime  sponsor 
for  comments  on  women's  employment  and  training  needs  in  the  area.  The  programs 
unanimously  felt  that  women's  needs  were  being  only  moderately  met  in  their 
comiuanities. 

D.  History  of  monitoring  and  complaint  registration 

Two  of  the  five  programs  had  taken  some  kind  of  action  to  make  CETA 
prime  sponsors  more  responsive  to  women's  needs.   Some  of  the  actions  and  their 
results  follow: 

raised  the  issue  of  women  representatives  on  the  private  industry 
council.   Results:   two  were  added. 

raised  the  issue  of  additional  training  for  older  women  and  heads 
of  household.   Results:   none  to  date. 

None  of  the  programs  had  ever  monitored  their  prime  sponsors  but  all  were 
interested  in  doing  so.   One  program  had  filed  a  formal  complaint  with  no  result 
as  the  survey  was  returned. 


CAREER  DEVELOPMENT  FOR  WOMEN 

This  category  included  nine  programs  which  provided  outreach  and  recruitment, 
orientation,  placement,  follow-up,  referral  and  supportive  services  for  women 
just  entering  the  job  market  and  for  women  wishing  to  change  or  upgrade  their 
careers. 

A.  Program  longevity  and  funding  history 

The  mean  length  of  operation  was  4.4  years  with  six  of  the  nine  programs 
being  initially  finded  through  CETA  Titles  I,  II  or  VI.   All  nine  programs  served 
women  exclusively.   All  but  one  program  is  presently  CETA  funded — under  either 
Title  II-B  or  VI.   The  majority  of  the  other  funding  came  from  individual 
contributions  and  private  f oiindations . 

The  programs  had  a  mean  number  of  129  CETA  slots  available  annually. 

B.  Involvement  with  CETA  funding 

Only  one  program  was  refused  continued  CETA  funding.   The  program  cited 
sex  discrimination  as  the  reason  its  funding  request  was  refused;  the  prime 
sponsor  charged  that  the  program  has  not  set  its  placement  goal.   There  were  two 
restrictions  or  obligations  put  on  the  programs  in  order  to  receive  continued 
funding.   These  were: 

-  must  serve  women  in  rural  areas 

-  must  accept  an  adult  work  experience  program  serving  a  minimum  of 
twenty  clients 
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C.  Participation  in  the  CETA  planning  process 

Half  the  programs  rated  their  planning  councils  as  moderately  responsive 
to  women's  employment  needs,  while  the  other  half  rated  their  planning  councils 
as  unresponsive.   This  group  was  equally  divided  in  rating  their  private  industry 
councils'  responsiveness  to  women's  employment  needs.   The  majority  of  these 
programs  were  not  represented  on  either  the  planning  council  or  the  private 
industry  council,  and  knew  of  no  other  women's  organizations  on  the  councils. 
Two-thirds  of  these  programs  attended  both  planning  council  and  PIC  meetings. 

Five  of  the  nine  programs  had  commented  on  the  CETP  and  annual  plans ,  but  only 
one  regularly  commented  on  the  prime  sponsor's  quarterly  reports.   Three  of  the 
five  had  been  asked  by  the  prime  sponsor  to  comment  on  women's  employment  and 
training  needs  in  their  area.  The  programs  unanimously  felt  that  women's  needs 
were  not  being  met  in  their  areas.   Sex  discrimination  was  again  cited  as  the 
major  cause. 

D.  History  of  monitoring  and  complaint  registration 

Six  of  the  nine  programs  had  taken  some  kind  of  action  to  make  prime 

sponsors  more  responsive  to  women's  needs.  The  programs,  however,  declined  to 
comment  on  specific  action  and  their  results.   Four  programs  had  done  previous 

monitoring  of  their  prime  sponsors  and  all  indicated  an  interest  in  doing 

monitoring.   Two  programs  had  filed  formal  complaints — one  complaint  was  ignored, 

but  the  other  complaint  had  good  results:  an  inadequate  training  facility  was 

closed  and  program  participants  were  moved  to  another  school. 


COMPARISON  OF  CETA  AND  NON-CETA  FUNDED  PROGRAMS 


Eight  questionnaires  were  returned  from  programs  that  provided  many,  if  not  all, 
of  the  services  that  the  previously  discussed  programs  did.   However,  the 
programs  were  neither  initially  not  presently  funded  by  CETA.   There  are  some 
significant  differences  between  the  two  groups: 

1)  The  non-CETA  programs  had  greater  overall  longevity.   The  mean  length 
of  operation  of  all  CETA-funded  programs  was  three  years  compared  to 
eight  years  for  the  non-CETA  programs.   Non-CETA  progrcims  were  supported 
by  funds  from  a  variety  of  sources,  but  most  received  their  funds  from 
colleges,  private  foundations,  fees,  and  state  governments. 

2)  Only  one  of  the  non-CETA  programs  had  been  refused  continued  funding, 
whereas  a  majority  of  the  CETA-funded  programs  had,  at  one  time  or 
another,  experienced  difficulty  in  securing  CETA  funds. 

3)  Although  none  of  the  non-CETA  programs  participated  in  the  CETA  process, 
all  but  one  group  indicated  an  interest  to  participate  in  a  CETA 
monitoring  project  with  other  groups. 

4)  Five  of  the  eight  non-CETA  programs  did  not  exclusively  serve  women, 
whereas  a  majority  of  the  CETA-funded  programs  did  provide  services  to 
women  exclusively. 
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Short  Changed  and  Slighted:  Update 

During  the  sxunmer  of  1980,  WCW  re-examined  the  U.S.  Department  of  Labor's 
Division  of  National  Training  Programs  to  determine  whether  the  deficiencies 
documented  in  WOW's  1978  study,  "Short  Changed  and  Slighted",  had  been  eliminated 
and  whether  the  Division  had  improved  its  services  to  women.   Although  there  had 
been  scane  beneficial  changes,  DNTP  has  made  little  progress  in  the  two  years 
since  the  release  of  "Short  Changed  and  Slighted". 

After  a  thorough  review  of  both  the  current  internal  and  external  reports 
on  DNTP  operations,  WOW  conducted  extensive  interviews  with  key  agency  officials 
responsible  for  setting  and  implementing  DOL/DNTP  policy.   WOW  finished  its 
investigation  by  speaking  at  length  with  various  federal  representatives  who 
were  identified  as  being  directly  responsible  for  federal  contractor  performance. 

Following,  are  the  findings  and  recommendations  which  resulted  from  this 

time  consuming  and  often  frustrating  effort.   Because  many  of  the  problems 

WCW  documented  in  1978  continue  to  exist,  we  are  forced  to  repeat  many  of 

the  recommendations  made  in  "Shortchanged  and  Slighted." 

DNTP  still  lacks  a  comprehensive  effective  affirmative 
action  policy.  "In  FY  1979  the  Division  promulgated 
an  affirmative  action  policy  requiring  that  all  TOP  and 
NAT-OJT  contacts  place  20%  women.   Unfortunately,  the 
lack  of  enforcement  guidelines  as  well  as  a  total  con- 
fusion in  the  Division  as  to  which  officials  are  re- 
sponsible for  enforcement,  render  the  20%  placement 
figure  a  mandate  on  paper  only. 

DNTP  has  no  internal  procedure  to  monitor  contractor 
performance.   Without  follow  up  reporting  requirements 
or  even  a  single  definition  of  placement,  WOW  found 
contract  placement  figures  to  be  inconsistent,  in- 
accurate and  often  nonexistent. 
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Women's  programs  still  accounted  for  only  7.5% 
of  the  total  budget.   Although  they  maintained 
consistently  high  recruitment  and  placement  rates, 
only  4  out  of  the  45  DNTP  programs  were  specifically 
designed  for  women. 

The  move  to  fund  only  8  or  9  national  umbrella 
groups  as  well  as  the  Department's  continued 
refusal  to  award  contracts  on  a  competitive 
basis,  will  result  in  contract  guarantees  for 
a  few  multi -region  groups  and  all  but  eliminate 
the  possibility  of  any  new  organization  receiving 
a  federal  contract. 

A  disproportionately  high  percentage  of  women 

are  still  placed  in  the  "other  skilled"  and  "other" 

job  placement  category.   ("Other  skilled"  jobs 

are  defined  as  those  paying  at  least  $4.00/hr., 

"other"  jobs  are  those  which  pay  less  than  $4.00/hr.) 

Of  the  five  largest  TOP  contracts,  women  were  22.3% 

of  all  placements;  but  were  33%  of  those  placed  in 

"other  skilled"  jobs  and  54%  of  those  placed  in 

"other"  jobs.   DNTP  does  not  monitor  the  quality 

of  these  placements  in  terms  of  their  wage  potential 

or  opportunity  for  upward  mobility. 
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INTRODUCTION 

WOW  and  the  Women's  Work  Force  Network  and  Advocacy  Project 

In  1977,  Wider  Opportunities  for  VJomen,  Inc.  (WOW)  established 
a  Washington  resource  and  advocacy  program  for  the  over  100  women's 
job  action  and  advocacy  groups  throughout  the  country.   WOW  formed  the 
Women's  Work  Force  (WWF)  network  to  provide  information  exchange, 
monitoring,  and  advocacy  activities  designed  to  influence  national 
women's  employment  issues.   WWF  alerts  network  groups  to  public  policy 
developments,  collects  information  from  local  groups,  suggests  needed 
action,  promotes  women's  employment  interests  in  Congress  and  in  federal 
agencies,  develops  and  distributes  information  and  technical  assistance 
materials  among  network  groups,  and  facilitates  collective  strategizing 
and  pressure  activities. 

During  the  past  year  WOW's  advocacy  program  has  been  instrumental 
in  four  key  areas:   (1)  pressuring  the  Department  of  Labor  to  issue 
federal  regulations  requiring  affirmative  action  for  women  in  construction 
and  apprenticeships;  (2)  working  to  obtain  stronger  language  in  the  CETA 
reauthorization  bill  regarding  the  training/employment  needs  of  women 
workers;  (3)  preparing  the  first  National  Directory  of  Women's  Employment 
Programs:  Who  They  Are;  What  They  Do;  and  (4)  monitoring  the 
Department  of  Labor's  response  to  women's  employment  needs  and  programs, 
specifically  within  the  Employment  and  Training  Administration's  Division 
of  National  Programs.   The  following  report  explains  this  fourth 
activity  in  detail. 


Monitoring  the  Department  of  Labor:   The  Employment 

and  Training  Administration's  Division  of  National  Programs 


For  the  past  six  months,  WWF  has  examined  the  Employment  and 
Training  Administration's  Division  of  National  Programs  to  ascertain  the 
Department  of  Labor's  (DOL)  response  to  women's  employment  needs.   The 
Division  of  National  Programs  (DNP)  administers  five  programs  funded  by 
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Title  III  of  the  Comprehensive  Employment  and  Training  Act  (CETA) . 
Title  III  of  CETA  contains  the  Secretary  of  Labor's  discretionary 
fund  designated  to  give  additional  employment  and  training  services 
to  special  segments  of  the  population  suffering  particular  disadvantages 
in  the  labor  market.   Although  all  other  CETA  funds  are  disseminated 
through  450  Prime  Sponsors  throughout  the  country.  Title  III  funds  are 
dispensed  directly  from  the  Department  of  Labor  at  the  national 
level.   Since  women  as  a  group  face  major  disadvantages  in  the  labor 
market,  they  clearly  should  be  served  by  DNP  programs.   This  examination 
of  how  the  Division  of  National  Programs  serves — or  rather  does  not 
serve--women  workers  indicates  a  serious  lack  of  commitment  by  DOL 
to  women's  employment  needs  at  the  national  level. 

CETA  AND  TITLE  III 

The  Comprehensive  Employment  and  Training  Act  (CETA)  was  enacted 
initially  in  1973  to  decentralize  the  design  and  delivery  of  employment 
and  training  programs  to  the  state  and  local  government  levels.    The 
purpose  of  CETA  is  to  provide  job  training  and  employment  opportunities 
for  economically  disadvantaged,  unemployed,  and  underemployed  persons, 
and  to  assure  that  training  and  other  services  lead  to  maximum  employment 

opportunity  and  improved  employability  by  establishing  a  flexible 

2 
and  decentralized  system  for  federal,  state  and  local  programs.   The 

CETA  legislation  allows  decisions  about  the  kinds  of  employment  and 

training  programs,  allocation  of  money,  populations  served,  kinds  of 

delivery  systems,  and  related  matters  to  be  made  at  the  state  and  local 

levels  by  CETA  program  operators,  known  as  Prime  Sponsors  (currently  450) 

Incorporated  in  the  Act,  however,  is  a  provision  for  continuing 

categorical  funding  to  programs  for  special  target  groups.   This 

provision  in  Title  III  authorizes  the  Secretary  of  Labor  to  provide 


CETA  was  recently  reauthorized,  in  a  revised  format,  by  the  95th 
Congress,  for  four  more  years. 

Statement  of  Purpose.   Public  Law  93-203,  Dec.  28,  1973. 
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additional  employment  and  training  programs  to  segments  of  the 
population  that  are  in  particular  need  of  such  services,  including 
youth,  offenders,  persons  of  limited  English-speaking  ability, 
older  workers,  and  other  persons  whom  the  Secretary  determines  to  have 
particular  disadvantages  in  the  labor  market. 

Administrative  responsibility  for  Title  III  of  CETA  lies  for  the 
most  part  within  two  offices  of  the  Department  of  labor's  Employment  and 
Training  Administration:   the  Office  of  Youth,  and  the  Office  of  National 
Programs.   Youth  prograuns  receive  almost  80%  of  Title  III  money;  migrants 
and  farmworkers  receive  about  5%;  Indian  and  Native  Americans  receive 
approximately  4%;  veterans  receive  about  1%,  and  National  Progretms 
receive  about  5.6%.   (See  Attachment  #1  for  Preliminary  FY  78  Budget 
Outlays  for  Title  III.) 

The  focus  of  this  report  is  on  the  Division  of  National  Prograuns, 
which  in  1978  distributed  approximately  $82,000,000  of  Title  III  money 
designed  to  provide  additional  employment  and  training  services  to  those 
segments  of  the  population  suffering  particularly  severe  disadvantages 
in  the  labor  market — the  unemployed,  underemployed  and  disadvantaged. 
A  disproportionately  large  percentage  of  this  target  population  is  female. 

EMPLOYMENT  STATUS  AND  NEEDS  OF  WOMEN 

The  number  of  women  in  the  labor  force  has  more  than  doubled  since 
1950.   National  legislation  mandating  the  elimination  of  sex  discrimina- 
tion in  employment  has  been  on  the  books  for  over  10  years.   Despite 
these  historic  developments,  women's  employment  status  has  shown  little 
improvement — in  fact,  has  actually  deteriorated.   As  of  this  year  (1978), 
half  of  all  women  over  16  (41  million)  are  in  the  work  force.   Women 
comprise  42%  of  the  total  national  work  force,  yet  employment  disparities 
between  the  sexes  have  never  been  more  pronounced. 


1.   Public  Law  93-203,  Sec.  301(a),  Dec.  28,  1973. 
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Wage  Differential 

The  wage  differential  has  actually  increased  in  the  last  20 
years.   According  to  1977  figures,  women  working  full-time,  year-round, 
had  a  median  income  of  $8,814--only  59%  of  men's  median  income  of 
$15,070.    Fifty-five  percent  (55%)  of  all  women  workers  over  age  14 
have  incomes  of  less  than  $5,000  per  year,  whereas  only  27%  of 
comparable  men  have  incomes  under  $5,000  per  year.   At  the  other  end 

of  the  pay  scale,  only  8%  of  the  women,  as  opposed  to  42%  of  the  men, 

2 
have  incomes  over  $12,000.    Data  collected  in  1976  on  income  level 

by  sex  and  age  demonstrate  that  a  woman's  income  level  peaks  at  age 

34  at  $5,372,  whereas  a  man's  income  level  peaks  at  age  44  at  $14,326. 

Occupational  Segregation 

Approximately  80%  of  the  female  work  force  is  concentrated  in 
low-skilled,   low-paying  jobs:   34%  in  clerical  positions,  21%  in 

service  positions,  16%  in  professional  and  technical  positions  (mostly 

4 
school  teachers  and  nurses),  and  11%  in  operative  positions.    Women 

comprise  98%  of  all  secretaries,  94%  of  all  typists,  78%  of  all  clerical 

workers,  95%  of  all  private  household  workers,  64%  of  all  service 

workers,  but  less  than  10%  of  all  skilled  workers,  and  less  than  5%  of  top 

managers.    Women  seek  or  are  tracked  into  "traditional"  female  jobs. 

Few  make  it  into  the  world  of  "traditional"  male  work,  with  its  higher 

pay  and  greater  upward  mobility. 


"An  Overview  of  Women  in  the  Workforce",  Center  for  Women  and  Work 
Statistics  from  U.S.  DOL,  B.L.S.,  and  the  Women's  Bureau,  1978. 

"Money,  Income  and  Poverty  Status  of  Faimilies  and  Persons  in  the 
U.S.:  1976.   U.S.  Dept .  of  Commerce,  Bureau  of  the  Census,  Series  P-60, 
No.  107.   As  appearing  in  "Women,  Work  and  Wages",  a  Report  of  the 
National  Council  on  Women,  Work  and  Welfare,  Oct.  1978. 

"Women,  The  Poorer  Sex",  a  report  of  the  National  Council  on  Women, 
Work  and  Welfare,  May  1978. 

"Women  in  the  Labor  Force",  distributed  by  the  Women's  Bureau, 
U.S.  Department  of  Labor,  June,  1978. 

"A  Few  Facts  About  Working  Women",  distributed  by  the  National 
Commission  on  Working  Women,  1978. 


90 


-  5  - 


Women  Excluded  from  the  Skilled  Trades 

In  1977,  of  the  12  million  skilled  blue-collar  workers,  only 
slightly  over  half  a  million  (594,000,  or  about  5%)  were  women. 
Nearly  one-third  of  these  few  women  worked  in  lower-paying  skilled 
jobs  that  are  closely  related  to  homemaking  skills  (e.g.,  upholsterers, 
bakers,  tailors,  decorators,  window  dressers).   Among  the  many  well- 
paid  skilled  workers,  such  as  carpenters,  plumbers,  electricians, 
and  painters,  the  proportion  of  women  ranged  from  less  than  1%  to  about 

Even  fewer  women  are  employed  in  the  450  apprenticeable  trades 

which  offer  excellent  training  opportunities  and  good  pay.   As  of  the 

end  of  1977,  women  were  only  2.2%  of  all  apprentices  in  this  country 

(5,780  out  of  a  total  of  262,586).   Most  women  in  apprentice  programs 

were,  again,  in  the  lower-paying,  traditionally  female  apprenticeships. 

Of  all  the  apprenticeable  trades,  only  the  barber/beautician  trade 

had  more  women  than  men  (58.5%).   Women  were  respectively  15.4%  of 

bookbinders,  13%  of  optical  workers,  12.9%  of  cooks  and  bakers, 

12.6%  of  compositors,  12.1%  of  medical  and  dental  technicians,  and 

10.9%  of  industrial  technicians.   The  enrollment  of  women  in  all  other 

trades  was  less  than  10% — in  most  cases,  less  than  1%.   Although  close 

to  60%  of  the  apprenticeable  trades  are  in  the  construction  field,  only 

2 
1.06%  of  these  apprentices  were  women  (1,665  out  of  157,306). 

Women  in  Poverty 

Clearly,  women  must  have  access  to  these  and  other  nontraditional 
job  options.   The  need  for  women  to  achieve  equity  in  the  work  force  is 
greater  now  than  ever  before.   In  increasing  numbers,  women  are  heads 
of  household,  economically  responsible  for  the  support  of  themselves  and 
their  dependents.   Since  1970,  the  number  of  female  family  heads  has  risen 


1.  "A  Woman's  Guide  to  Apprenticeship",  U.S.  Department  of  Labor, 
Women's  Bureau,  1978,  p.  1. 

2.  State  and  National  Apprenticeship  Systems  Report  (SNAPS)  for 
January  1,  1977-December  31,  1977. 
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almost  50%,  from  2.9  to  4.3  million.   Nearly  60%  were  under  age  35. 

As  of  March,  1978,  14%  (about  one  in  every  seven)  of  all  American 

families  were  headed  by  women. 

These  families  live  on  less  than  one-half  the 
family  income  of  husband-wife  families. 

Forty-five  percent  of  all  families  living 
below  the  Federal  poverty  line  are  headed  by 
women . 

Almost  one-third  of  all  female-headed  families 
in  the  country  live  in  poverty. 

Race  doubles  women's  economic  vulnerability — 
50.1%  of  all  black  families  headed  by  women 
live  below  the  poverty  level,  as  opposed  to 
25.9%  of  all  white  female-headed  families.-^ 


Need  for  Leadership  and  Commitment 

This  is  a  bleak  picture.   Equity  and  economic  survival  demand  that 
the  CETA  system,  in  all  its  components,  provide  adequate  job  training 
and  placement  opportunities  for  women  as  an  especially  disadvantaged 
segment  of  the  population.   Without  strong  commitment  and  leadership 
at  the  national  level,  however,  the  CETA  system  cannot  begin  to  serve 
equitably  the  economic  needs  of  women  workers.   The  following  detailed 
look  at  the  way  the  Division  of  National  Programs  administers  Title  III 
money  for  special  segments  of  the  population  clearly  documents  the  need 
for  such  leadership  and  commitment  at  the  highest  levels  of  the 
Department  of  Labor. 

THE  DIVISION  OF  NATIONAL  PROGRAMS 

As  mandated  by  the  Department's  Employment  and  Training  Administration 
(ETA) ,  the  Division  of  National  Programs  (DNP)  serves  specific  target 
groups — youth,  older  workers,  the  handicapped,  women,  minorities,  and 


1.  "Women  Who  Head  Families",  1970-1977,  Monthly  Labor  Review,  February, 
1978,  p.  34,  as  cited  in  New  Approaches  to  CETA  Training:  An  Overview 
of  Title  III  National  Programs  for  Selected  Population  Segments. 

U.S.  Department  of  Labor,  June,  1978. 

2.  "An  Overview  of  Women  in  the  Workforce",  Center  for  Women  and  Work. 
Statistics  from  U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics 
and  the  Women's  Bureau. 

3.  "Women,  The  Poorer  Sex",  a  Report  of  the  National  Council  on  Women, 
Work  and  Welfare.   May,  1978. 
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others  having  a  particular  disadvantage  in  the  labor  market.   It 

contracts  for  training  programs  and  related  services  with  labor  unions, 

business  associations,  industrial  corporations,  national  employment 

and  training  agencies,  and  community-based  organizations. 

In  FY  1978,  the  DNP  had  five  major  programs  which  let  contracts 

totaling  $82,547,000.   These  programs  and  their  individual  obligations 

were  as  follows: 

Apprenticeship  Outreach  Program  (AOP)  $19.8  million 

Journeyman  Outreach  S  Training  Program  (JOTP)     $  2.3  million 

National  On-the-job  Training  (NAT-OJT)  $23.1  million 

Promotion  and  Development  (PSD)  $26.7  million 

Program  for  Operational  Support  to  . 

Community- based  Organizations  (CBO)  $10.6  million 

The  first  three,  AOP,  JOTP,  and  NAT-OJT,  were  designed  specifically 

to  increase  opportunities  for  the  unemployed,  underemployed,  and 

economically  disadvantaged  (primarily  minorities)  to  enter  skilled 

occupations  with  a  heavy  emphasis  on  the  construction  trades.   WOW  has 

looked  at  the  five  major  components  of  DNP  to  determine:   (1)  how  many 

women's  prograims  were  funded;  (2)  how  many  women  were  served  by  all 

contractors;  and  (3)  the  level  of  training  and  the  quality  of  placement 

provided  for  the  women  in  all  programs. 

Apprenticeship  Outreach  Program 

The  Apprenticeship  Outreach  Program  (AOP)  is  an  affirmative  action 
4 
program  that  recruits,  refers  and  places  primarily  minority  persons  who 

wish  to  enter  the  building  and  construction  trades  or  other  skilled 


"ETA  Interchange",  U.S.  Department  of  Labor,  Employment  and  Training 
Administration,  January,  1978,  Vol.  IV,  No.  1,  p.  4. 

From  the  Office  of  Administration  of  the  Division  of  National  Programs, 
October  1,  1978. 

In  FY  79  these  three  programs  will  be  combined  and  referred  to  as 
Training  Outreach  Programs,  or  TOP. 

"Affirmative  action  effort  shall  mean  a  progreun  effort  intended  to 
provide  or  foster  new  employment  opportunities  for  members  of  groups 
which  have,  for  reasons  of  past  custom,  historical  practice  or  otherwise, 
been  discouraged  from  entering  certain  occupational  fields."   From 
"Regulations  for  Title  III",  Section  97.307,  Federal  Register,  Vol. 
41,  No.  50,  Friday,  March  12,  1976,  p.  10776. 
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occupations  as  indentured  apprentices.   AOP  programs  operate  in  about 

100  cities  and  in  1978  had  a  budget  of  $19,824,000  for  23  contracts — 6  of 

which  were  national  in  scope,  the  rest  local  programs.   (See  Attachment  #2 

for  complete  list  of  AOP  1978  contracts,  the  total  number  of  persons 

placed  under  each  contract,  the  number  of  women  placed  under  each 

contract,  and  the  percent  of  women  placed  under  each  contract. 

There  were  only  4  programs  for  women  out  of  the  23  funded  in 

1978.   These  were: 

Minority  Women's  Employment  Program  (MWEP) ,  8  cities    $648,000 

Better  Jobs  for  Women  (BJW) ,  Denver  128,000 

Women  in  Apprenticeship  (WIA) ,  San  Francisco  108,000 

Wisconsin  Division  of  Apprenticeship  S  Training,         31,000 
Madison 

TOTAL  $915,000 

These  programs  represent  a  total  outlay  for  women's  programs  of 
$915,000 — 4.6%  of  the  AOP  funds  for  FY  78.   (The  MWEP  Program  just  this 
year  has  been  transferred  to  AOP  from  the  Office  of  Research  and  Develop- 
ment.  If  its  budget  outlay  is  therefore  discounted  here,  the  commitment 
to  women's  programs  drops  to  .8%.) 

The  Minority  Women's  Employment  Program  (MWEP) ,  the  only  national 
women's  program  funded,  is  part  of  the  Recruitment  and  Training  Program 
(RTF)  and  operates  currently  in  8  cities.   Begun  in  1972,  MWEP  was  the 
first  effort  to  extend  the  techniques  of  apprenticeship  outreach  beyond 
the  construction  labor  market  to  serve  minority  women  seeking  managerial, 
technical,  and  professional  jobs.   In  1978,  this  program  placed  381  women, 
95%  of  whom  had  sizeable  increases  in  salary. 

Better  Jobs  for  Women  (BJW)  in  Denver  was  the  first  pilot  apprentice- 
ship program  for  women  funded  by  ETA,  beginning  in  1971.   It  has  been 
successful  in  breaking  down  barriers  that  have  historically  excluded 
women  from  the  skilled  trades.   In  1977,  they  placed  100  women  at  a  total 
cost  of  $107,000.   The  average  starting  salary  for  enrollees  was  $4.48 

per  hour  and  all  placements  were  in  positions  with  potential  earnings 

2 

of  from  $6.00  to  $10.00  per  hour. 


Atlanta,  Boston,  Cincinnati,  Dallas,  Houston,  Los  Angeles,  New  Orleans, 

and  Tulsa. 

Women  in  Nontraditional  Jobs:   A  Program  Model,  Denver:   Better 

Jobs  for  Women.   U.S.  Department  of  Labor,  Women's  Bureau,  1978,  p.  1. 
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The  Women  In  Apprenticeship  Program  (WIA)  in  San  Francisco 
has  served  5  Bay  area  counties  since  1974.   WIA  placed  110  women  in 
1977  at  a  cost  of  $79,522.   This  was  40  more  than  their  stated  goal. 
These  women  earned  from  $3.00  to  $5.00  per  hour  while  being  trained 
and  averaged  wages  of  $7.00+  per  hour  upon  placement.   This  program 
has  consistently  exceeded  its  numerical  placement  goals. 

The  Wisconsin  Women  in  Apprenticeship  Project  does  not  place 
women,  but  is  a  research  and  demonstration  project  which  works  to  isolate, 
analyze  and  minimize  the  barriers  to  women's  entry  into  the  skilled 
trades  via  apprenticeship.   Because  of  the  project,  the  Dictionary  of 
Occupational  Titles  was  subjected  to  a  major  revision  eliminating 
sexist  titles  and  low  ratings  for  skilled  "female"  occupations. 

The  placement  of  women  in  all  AOP  programs  for  FY  77  was  reported 
by  DNP  to  be  19%.    However,  a  closer  look  at  the  data  reveals  that 
women  were  either  not  represented  or  grossly  underrepresented  in  all 
the  skilled  trades.   It  is  not  possible  to  determine  exactly  how  many 
women  were  actually  placed  in  apprenticeships,  but  in  the  period  from 
July  1,  1976,  to  June  30,  1977,  only  11%  of  all  women  placed  by  AOP 
contractors  were  in  the  skilled  trades — the  other  89%  of  the  women  were 

placed  in  lower-paying  jobs  which  by  definition  paid  less  than  $4.00 

2 
per  hour.    All  skilled  trades  except  painter  and  tile  setter  had  fewer 

than  5%  women.   (See  Attachment  #3.) 

Of  the  22  AOP  contracts  in  FY  77  (MWEP  is  new  this  year) ,  12  served 

fewer  than  10%  women,  4  served  fewer  than  5%  women,  and  2  served  no 

women.   (See  Attachment  #2.)   The  National  Urban  League  served  the 

highest  percentage  of  women  (outside  of  the  women's  programs):   27.6%. 

Their  Labor  Education  Advancement  Programs  (LEAP)  have  special  staffs 

to  recruit  women  for  nontraditional  work.   The  AFL-CIO  Hximan  Resources 

Development  Institute  (HRDI)  in  FY  77  had  a  10%  placement  rate  for  women; 

3 


however,  only  3%  were  placed  in  apprenticeships. 


1.  "AOP  Progress  Report  for  FY  77",  ONP-ETA-DOL,  July,  1978,  developed 
from  reports  submitted  by  project  sponsors  during  FY  77. 

2.  AOP  Women  Placements  by  Trades,  July  1,  1976-June  30,  1977,  ONP-ETA-DOL. 

3.  Final  Reports  from  HRDI,  for  FY  77. 
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Journeyman  Outreach  Training  Program  (JOTP) 

The  Journeyman  Outreach  Training  Program  is  an  affirmative 
action  program  engaged  in  outreach  recruitment,  training  and  placement 
services  for  people  who  usually  have  age  as  an  obstacle  to  entering 
regular  apprenticeship  programs.   This  program  leads  to  journeyman 
status  and  full  union  membership.   The  only  sponsor  under  this  program 
is  the  National  Ironworkers  and  Employers  Training  Program  (NIETP) , 
which  has  a  grant  for  $2,326,000  in  FY  78  to  train  750  disadvantaged 
men  and  women  in  50  cities.   In  FY  77  they  had  471  placements;  none 
were  women. 

National  On-The-Job  Training  (NAT-OJT) 

The  National  On-the-Job  Training  Program  provides  on-the-job 
training,  sometimes  in  conjunction  with  classroom  instruction,  for 
unemployed  and  underemployed  persons.   Opportunities  for  minorities, 
disadvantaged  persons,  women,  and  Vietnam-era  veterans  are  sought  in 
skilled  and  semi-skilled  occupations.   NAT-OJT  programs  are  operated 
throughout  the  country  by  labor  unions,  trade  association  employers 
(e.g..  Southern  Railway  System),  and  special  interest  organizations 
(e.g.,  the  National  Epilepsy  Foundation,  Association  of  Retarded  Citizens, 
etc. ) . 

In  FY  78,  NAT-OJT  awarded  27  contracts  amounting  to  $23,069,000.   One 
is  specifically  for  women — to  the  Graphic  Arts  International  Union 
for  $250,650.   This  program,  operates  in  23  cities,  trains  and  upgrades 
100  women  in  nontraditional  jobs  in  the  printing  industry.   The  contract 
budget  of  $250,650  is  approximately  1%  of  the  total  NAT-OJT  budget 
for  1978. 


The  placement  rate  for  women  in  all  NAT-OJT  programs  in  FY  77 
was  about  18%.    However,  women  placed  in  the  construction  trades  were 
only  2.7%  of  those  total  placements.   (See  Attachment  #3.)   Of  the  21 


NAT-OJT  Progress  Report  for  FY  77,  Office  of  National  Programs, 
Employment  Training  Administration,  Department  of  Labor,  July,  1978, 
developed  from  final  reports  submitted  by  project  sponsors  during 
FY  77. 
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contracts  awarded  in  FY  77,  10  served  fewer  than  10%  women,  7  served 
fewer  than  5%.   (See  Attachment  #4  for  complete  list  of  FY  1978  NAT-OJT 
contracts,  the  total  number  of  persons  placed  xinder  each  contract, 
the  number  of  women  placed  under  each  contract,  and  the  percent  of  women 
placed  under  each  contract.) 

Thus,  although  DNP  reports  that  18%  of  these  placements  were 
women,  a  closer  look  indicates  that  women  were  not  being  placed  in  the 
skilled  jobs  which  provide  better  pay  and  upward  mobility.   For  the 
most  part,  women  were  placed  in  traditional  "female"  occupations,  thus 
perpetuating  their  generally  low  status  in  the  labor  market. 

Promotion  and  Development  Prograin  (P  a   D) 

The  Promotion  and  Development  Prograin  is  composed  of  a  group  of 
projects  under  which  "an  appropriate  business,  labor,  community  or 
social  organization  undertakes  to  promote  specific  activities  to  advance 
understanding  and  acceptance  of  national  employment  and  training  priorities 
and  policies."   In  each  instance,  the  contractor  undertakes  to  provide 
information  and  assistance  in  the  form  of  conferences,  speeches,  meetings, 
publicity,  participation  in  planning  councils,  and  other  communication 
efforts.   The  purpose  of  the  program  is  "to  foster  the  active  involvement 
of  a  given  segment  of  the  community  in  the  Federal  employment  and 
training  effort. " 

Funding  for  all  P  &  D  programs  was  $26,714,000  for  FY  78.   (See 
Attachment  #5  for  all  contracts  funded  in  FY  78.)   The  two  largest  programs 
currently  in  operation  are  conducted  by  the  National  Alliance  of  Business 
(NAB)  whose  FY  78  funding  was  $13,493,000,  and  the  Human  Resources 
Development  Institute  (HRDI)  of  the  AFL-CIO,  whose  funding  in  FY  78 
was  $5,351,000.   Conversations  with  representatives  of  NAB  have  made 
it  clear  to  us  that  serving  women's  employment  needs  is  not  an  official 
priority.   On  the  other  hand,  HRDI  states  that  women  are  considered  part 


I 


"National  Employment  and  Training  Programs",  U.S.  Department  of 
Labor,  Employment  Training  Administration,  1977,  pp.  9  and  10. 


97 


12 


of  thtiir  constituency.   However,  no  special  funding  has  been  allocated 
to  implement  women's  programs.   (See  Attachment  #5  for  all  contracts 
and  their  funding  levels.) 

We  have  been  unable  to  determine  from  available  ETA  information 
how  women's  employment  needs  are  addressed  under  these  programs,  or,  in  fact, 
what  the  general  funding  guidelines  are  for  PSD  programs. 


Program  for  Operational  Support  to  Community - 
Based  Organizations  (CBO's)-*- 


The  Department  of  Labor  provides  operational  support  to  the  national 
offices  of  community-based  organizations  to  provide  programmatic 
assistance  to  its  CETA-funded  affiliates  and  to  promote  additional  work 
force  funding  from  among  state  and  local  Prime  Sponsors.   The  affiliates 

form  a  major  block  of  service  deliverers  operating  under  CETA  Prime 

2 
Sponsors . 

Funding  for  CEO  support  was  $10,615,000  in  FY  78.   (See  Attachment  #5 

for  all  contracts  funded  in  FY  78.)   Major  sponsors  and  their  funding 

levels  were:   the  Opportunities  Industrialization  Centers  of  America 

(OIC) ,  $4,046,000,  Jobs  for  Progress,  Inc. /Service  Employment  and 

Redevelopment  (SER) ,  $2,694,000;  the  Puerto  Rican  Forum,  $1,639,000; 

and  the  National  Urban  League,  $1,599,000. 

The  National  Program  for  Selected 
Population  Segments  (NPSPS) 

In  addition  to  the  five  major  components  of  DNP  described  above, 
special  mention  should  be  made  of  a  unique  program  which  was  funded  in 
1977  under  Title  III  for  one  year  only:   the  National  Program  for  Selected 
Population  Segments  (NPSPS) . 


Community-based  organizations  are  defined  as  organizations  which 
are  representative  of  communities  or  significant  segments  of 
communities  and  which  provide  manpower  services  (for  example, 
Opportunities  Industrialization  Center  (OIC) ,  Urban  League  (NUL) , 
Jobs  for  Progress,  Mainstre£im,  Community  Action  Agencies,  and 
other  community  organizations) .   Compilation  of  Current  Regulations 
for  Titles  I,  II  and  VI  of  CETA,  Federal  Register,  Tuesday, 
October  18,  1977,  Part  II,  Sec.  94.4(k),  p.  55730. 

"National  Employment  and  Training  Programs",  U.S.  DOL,  ETA,  1977,  p.  14. 
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NPSPS  was  a  $20,000,000  program  funded  under  CETA  Title  III 
during  FY  77  to  provide  employment  and  training  services  to  members 
of  a  number  of  special  population  segments — women,  rural  workers, 
youth,  ex-offenders,  older  workers  and  handicapped  clients.   The 
$20,000,000  was  divided  among  the  ten  ETA  regions  in  proportion  to  the 
size  of  their  Title  I  funding  and  was  disseminated  via  Prime  Sponsors. 
NPSPS  was  funded  for  one  year  only;  after  the  first  year,  successful 
NPSPS  projects  had  to  try  to  be  picked  up  as  part  of  a  Prime  Sponsor's 
regular  operations.   The  budget  for  NPSPS,  FY  77,  and  the  niomber  of 
programs  were  as  follows: 


Budget 
$6,313,188 

#  Programs 
21 

#  Refunded 

%  Refunded 

Handicapped 

11 

52 

Women 

5,475,289 

26 

8 

31 

Youth 

4,201,764 

16 

7 

44 

Ex-Offenders 

1,167,134 

7 

1 

14 

Older  Workers 

905,175 

5 

2 

40 

Rural  Labor  Force 

825,781 

4 

4 

100 

Other 

441,166 

3 

0 

0 

The  women's  programs,  for  the  most  part,  emphasized  training  in 
nontraditional  fields — e.g.,  construction  trades,  building  maintenance, 
automobile  sales,  insurance  sales,  air  conditioning  repair  and  maintenance, 
and  wastewater  treatment  plant  operation.   The  women's  programs  served 
3,760  women  that  year. 

Of  the  26  women's  programs,  eight  (31%)  were  refunded:   one  under 
STIP  (Title  III)  ;  one  under  Title  VI;  and  six  under  Title  I.    Only 
ex-offender  projects,  with  14%  of  the  programs  refunded,  had  a  lower 
rate  of  refunding. 

Absence  of  Affirmative  Action  Policy  for  Women 

Policy  regarding  female  participation  under  existing  contracts  seems 
to  be  left  to  the  particular  federal  representative  handling  each  contract. 
When  asked  how  women  are  being  served  under  these  contracts,  federal 


1.   New  Approaches  to  CETA  Training:  An  Overview  of  the  Title  III 

National  Program  for  Selected  Population  Segments,.  Strayhorn,  L. , 
Goldberg,  J.,  Praeger,  A.,  Holmes,  M. ,  U.S.  Department  of  Labor, 
June,  1978. 
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representatives  provide  vague  answers  such  as,  "We  are  trying  to 
get  more  women." 

Recently,  as  a  result  of  the  new  Federal  regulations  for  women  in 
apprenticeships  and  construction,  DNP  is  requiring  construction-related 
programs  to  aim  for  10%  women  under  their  new  contracts.   But,  when 
asked  what  would  happen  if  the  contractors  did  not  reach  this 
goal,  vague  answers  are  again  forthcoming — "It's  hard  to  get  women  to 
do  this  work;"  "Women  don't  want  nontraditional  work;"  "It's  too 
hard,  too  dirty,  too  noisy;"  etc.   Union  resistance  is  also  cited  in 
some  instances.   Federal  representatives  state  that  they  are  often  in 
the  position  of  negotiating  a  "realistic"  goal  for  women  that  contractors 
can  live  with. 

Robert  Glover,  Chairperson  of  the  Federal  Committee  on  Apprenticeship, 
has  said  that  EEO  pressures  are,  in  themselves,  insufficient  to  assure 
affirmative  action  in  employment.   These  pressures,  including  legislative. 


judicial  and  administrative  remedies,  he  feels  work  best  combined  with 
outreach  employment  opportunities  and  vice  versa.    What  better  place  tc 
implement  this  concept  than  in  DNP  programs  which  are  outreach  programs. 


CONCLUSIONS 

The  major  conclusions  of  this  report  are  as  follows: 

1.  DNP  appears  to  have  no  formal,  comprehensive  affirmative  action 
policy  regarding  women  for  existing  contracts.   DNP  tells  us  that  women 
are  a  target  group,  but  we  have  been  unable  to  find  any  division-wide 
policy  covering  all  contracts  consistently.   In  fact,  we  have  found  few 
if  any  clear  and  consistent  general  funding  criteria  for  DNP  programs. 

2.  DNP  has  funded  few  employment  programs  designed  specifically 
for  women — four  out  of  approximately  fifty.   In  fact,  commitment  of  DNP 
money  to  women's  programs  was  only  1.4%  in  FY  78.   (Considering  only 
the  training  money — i.e.,  AOP,  JOTP,  and  NAT-OJT,  which  amounted  to 
$45,219,000,  the  percentage  allocated  to  women's  programs  is  still 
only  2.6%.) 


1.   Placing  Minority  Women  in  Professional  Jobs,  R&D  Monograph  #55, 
U.S.  Department  of  Labor,  Einployment  Training  Administration,  1978, 
p.  3. 
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3.  Within  all  DNP- funded  programs,  the  percentage  of  females 
trained  and  placed  is  low,  and  the  majority  of  those  placed  are  found 
in  traditionally  "female"  jobs  with  limited  skill  requirements  and  low 
pay.   DNP  programs  in  general  have  not  significantly  reduced  the  barriers 
restricting  women's  access  to  well  paid  skilled  jobs. 

4.  The  record  so  far  clearly  shows  that  the  specialized  women's 
progreuns  have  best  served  women  by  their  successful  and  precedent- 
setting  placement  of  women  in  skilled  jobs  and  apprenticeships  with 
high  earnings  potential — and  at  a  cost  lower  than  the  average  cost 
per  placement  in  other  programs. 

RECOMMENDATIONS 

This  report  has  documented  important  deficiencies  cind  weaknesses 
in  the  way  in  which  the  Department  of  Labor,  through  the  Employment 
and  Training  Administration's  Division  of  National  Programs,  has 
responded  to  the  needs  and  concerns  of  women  workers.   Based  on  our 
long  experience  with  women's  employment  issues  and  programs  throughout 
the  country,  WOW  finds  these  deficiencies  ernd  weaknesses  inexplicable 
and  unacceptable.   The  Department  of  Labor,  which  allocates  enormous 
resources  for  employment  and  training,  must  bring  its  policies  and 
practices  into  conformity  with  the  reality  that  women  now  make  up  a 
very  large  part  of  its  constituency.   The  following  recommendations 
outline  steps  the  Department  should  take  toward  that  end: 

1.  The  leadership  of  DOL  must  make  explicit  and  official  the 
Department's  unequivocal  commitment  to  providing  equitable  employment 
and  training  services  for  women. 

2.  The  experience  of  the  established  women's  employment  programs 
must  be  tapped,  in  order  to  ensure  the  success  of  the  planning, 
development,  and  operation  of  programs  to  implement  the  new 
apprenticeship  and  constructiftn  regulations.   It  is  naive  to  think 
that  outreach,  training,  and  placement  efforts  in  nontraditional  work 
will  succeed  with  women  unless  women  themselves  participate  in  those 
efforts.   DNP  must  consult  and  involve  women's  employment  organizations. 
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3.  Affirmative  action  policy  guidelines  for  women  must  be 
formally  established  and  required  of  all  DNP  contractors. 

4.  Given  the  well-documented  disadvantaged  status  of  women  in 
the  labor  market,  DNP  must  allocate  a  more  equitable  share  of  its 
funds  to  training  and  employment  programs  for  women. 

5.  DNP  must  monitor  placement  rates  and  quality  of  placements 
for  women  in  all  funded  programs.   Standards  for  placement,  rate  of 
pay,  job  retention,  etc.  must  be  established  as  a  basis  for  progreun 
monitoring  and  evaluation.   Programs  must  be  evaluated  for  funding 
on  the  basis  of  their  ability  to  meet  these  established  standards. 

6.  DNP  must  actively  seek  out,  encourage  applications  from, 

and  fund  specialized  women's  employment  programs  having  the  experience, 
contacts,  and  credibility  required  to  implement  the  new  regulations, 
to  reach,  train  and  place  women  in  nontraditional  skilled  occupations. 
Thus,  by  undertaking  substantial  new  national  initiatives,  and  by 
drawing  upon  technical  assistance  from  experienced  women's  employment 
groups,  the  Department  of  Labor  can  begin  to  meet  its  responsibilities 
to  that  large  and  long-neglected  segment  of  the  workforce  that  is  female. 
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DISPLACED  HOMEMAKERS  NETWORK,  INC. 

755  8th  Street,  N.W. 

Washington,  D.C.  20001 


February  18,   1981 


NATIONAL    GOveRNING    BOARD 
Offlctrs 

Slilrle7  Sandag« 

Prsaldent 
Dana   Elliott 

VP,    Planr.lng 
Ruth   Fossedal 

V?,   Service  Providers 
Florence   Leon 

VP,   Displaced  Homenakers 
Diana   NcLeu^lln 

Secretary -Treasurer 
Cynthia  M&rano 

Past  President 


Me»bers 

Pat  Wallace 

Natlck.    yjL. 
Mildred   Jones 

Stevenson,    Md- 
Brooke   Dixon 

Atlanta,    Ga. 
Jan  Ortego 

Baton   Rouge,    La. 
Janice   P.    Rollina 

Denver,    Co. 
Joan   Suter 

Los   Angeles,   Ca. 
Doris   McAtee 

Seattle,   Ua. 

STAFF 

Sandra  Burton 

Executive   Director 
Alice  Oulnlan 

Associate    Director 

Field  Speciallats: 
Gloria  BernhelD 

Boston,   Ha. 
PrlBCilla   Scanlon 

Jonesboro,   Ar. 
Charlotte  Stewart 

Phoenix,  Az. 

Main  Office: 

755  eth  Street,  NV 
Vashington,    DC     20001 
(202)      3i''-0522 


Robert  P.  Hunter 

Chief  Counsel  and 

Staff  Director 

United  States  Senate 

Committee  on  Labor  and  Human  Resources 

/t230   Dirksen  Senate  Office  Building 

Washington,  D.C.    2051Q 

Dear  Mr.  Hunter: 

Enclosed  please  find  our  corrected  copy  of  the  transcript 
from  hearings  on  sex  discrimination  in  the  workplace 
held  on  January  28,  1981. 

We  have  attached  additional  comments  which  respond  to 
questions  posed  by  members  of  the  Committee  during 
discussion  at  the  hearing. 

If  any  further  information  is  needed  please  feel  free' 
to  contact  me  or  the  Network  staff  at  34-'7-0522. 

Sincerely, 

Shirlejr  Sandage, 
President 


76-638    0—81 S 
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The  following  additional  testimony  Is  submitted  by  the  Displaced  Romemakers  Network, 
Inc.  In  response  to  questions  posed  by  members  of  the  Senate  Labor  and  Human  Resources 
Committee  at  hearings  on  sex  discrimination  in  the  workplace  held  January  28,  1981: 


FACTS  ABOUT  DISPLACED  HOMEMAKERS  UTOER  CETA  TITLE  III 

THE  NEED 

Displaced  homemakers  are  persons  who  have  spent  many  years  in  the  home  caring  for  family 
members,  and  subsequently  lose  their  source  of  sijpport  through  separation,  divorce, 
death  or  disability  of  the  spouse,  or  Ineiiglblllty  for  continued  government  assistance. 
The  majority  are  middle-aged  women  without  recent  paid  work  experience,  who  face  many 
personal  and  social  barriers  to  employment  and  economic  self-sufficiency. 

LEGISLATION 

Federal  legislation  to  assist  displaced  homemakers  was  introduced  in  the  94th  and  95th 
Congresses;   following  House  and  Senate  hearings  in  1977  and  1978,  displaced  homemaker 
provisions  were  Included  in  the  reauchorization  of  CETA  in  1978.   Under  PL  95-524, 
Title  III,  Section  301,  displaced  homemakers  are  recognized  as  a  group  facing  special 
disadvantages  in  entering  the  paid  labor  force.   Under  this  legislation,  the  Secretary 
of  Labor  nay  spend  »jp  to  2X   of  all  Title  III  funds  for  special  programs  to  assist 
displaced  homemakers.  ' 

APPROPRIATIONS 

In  FY  1980,  $5  million  was  appropriated  for  services  for  displaced  homemakers.   Of 
this  amount,  $3.25  million  was  earmarked  for  primie  sponsor  awards  and  $1  million  was 
reserved  for  national  demonstration  grants  to  private  non-profit  organizations 
through  the  Department  of  Labor's  Office  of  National  Programs.   (About  $175,000  went 
through  the  Women's  Bureau  for  a  15-month  contract  with  the  Displaced  Homemakers 
Network,  Inc.  to  provide  technical  assistance  to  37  prpgrams,  and  about  $170,000  was' 
contracted  in  Autumn  1980  to  a  private  firm,  Berkeley  Planning  Associates,  for  a 
12-month  formal  evaluation.   The  remaining  $405,000  covered  other  costs.) 

PROGRAM  INITIATION 

In  response  to  solicitations  for  grant  applications,  270  prime  sponsors  and  nearly  400 
non-profit  organizations  submitted  proposals.   In  12-79  and  in  7-80,  the  Department  of 
Labor  announced  31  prime  sponsor  and  6  national  d.emonstratlon  grant  awards  in  27  states. 
Special  target  grovips  for  these  programs  included  minority,  rural,  and  older  displaced 
homemakers. 

These  programs  serve  displaced  homemakers  at  60  locations  under  the  operation  of  YWCA's, 
community-based  women's  organizations,  Community  Action  Agencies,  educational  institu- 
tions (voc-tech  schools  and  community  colleges),  OIC,  Urban  League,  AFL-CIO,  and 
Commissions  for  Women,  in  addition  to  a  few  run  directly  by  prime  sponsor  staff. 

Programs  stress  Job-orientation,  adequate  skill  training  or  vocational  education,  then 
job  placement.   Referrals  are  given  for  such  typical  displaced  homemaker  problems  as 
the  need  for  legal  assistance. 
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PROGRAM  STATUS 

Since  31  programs  negotiated  contracts  with  prime  sponsors  betveen  January  and  April 
1980,  and  6  demonstration  programs  negotiated  contracts  with  the  Office  of  National 
Programs  between  August  and  November  1980,  many  programs  are  still  in  early  phases  of 
operation. 

Berkeley  Planning  Associates  began  evaluation  as  contracted  about  11-80  and  is  im  the 
process  of  site  visits  and  study.   Case  studies  of  effectiveness  for  8  selected  programs 
will  be  available  before  9-30-81,  but  full  evaluation  of  all  37  programs  is  not  due 
until  after  that  time  _if  the  second  year  planned  for  the  evaluation,  takes  place. 
In  spite  of  the  fact  that  this  formal  evaluation  contracted  by  the  Department  of  Labor 
is  underway  and  results  are  unavailable,  at  2-81  it  is  clear  that  funding  for  the  new 
programs  is  at  risk.   Due  to  a  contract  freeze  many  are  threatened  with  discontinuation 
as  of  3-31-81.  Others  are  threatened  at  various  dates  to  9-30-81. 

EARLY  PROGRAM  RESULTS 

The  Displaced  Homemaljers  Network,  Inc.  conducted  a  rough  survey  to  identify  early 
results  of  the  31  prime  sponsor  programs  facing  most  immediate  threats  of  discontinua- 
tion.  After  6  to  9  months  of  operation  nearly  2,500  of  the  approximately  4,000 
participants  planned  for  service  had  been  enrolled. 

CETA  participants  in  these  31  prime  sponsor  programs  under  Title  III  face  multiple 
barriers:  nearly  407.  with  less  than  a  high  school  education,  over  half  on  public 
assistance  at  the  time  of  enrollment,  about  33%  minorities,  over  a  third  age  45+  and 
over  half  age  35+. 

In  spite  of  these  barriers,  23%  have  already  entered  unsubsidized  jobs,  with  retentions 
recorded  after  30  days  at  90%  and  after  60  days  at  81%.   In  addition,  72%  of  the 
displaced  homemakers  enrolled  are  continuing  in  CETA  training,  vocational  education,  or 
other  education  leading  to  employment. 

The  average  cost  per  participant  is  $815  and  the  average  wage  for  early  terminations 
has  been  $3.65  per  hour,  with  a  range  from  $3.10  to  over  $9.00  per  hour.  'The  investment 
in  a  working  displaced  homemaker  program  graduate  could  be  recovered  through  taxes  on 
her  own  wages  after  about  fifteen  months. 

A  GAG  study  in  1980  revealed  women  and  persons  over  age  45  to  be  underserved  across 
all  CETA  programs.   In  contrast,  as  the  Displaced  Homemakers  Network,  Inc.  provides 
technical  assistance  to  the  new  programs,  increasing  enrollments  of  women  over  age 
35  are  recorded,  and  programs  continue  to  improve  in  this  area. 
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CONTINUATION 

The  House  Appropriations  Committee  recommended  that  displaced  homemaker  programs 
"continue  to  receive  high  priority,"  yet  the  latest  budget  proposals  availablevnow 
plan  only  $225,000  in  1981  and  $1,225,000  in  1982. 

Displaced  homemaker  programs  in  27  states  under  CETA  Title  III  are  now  serving  only 
about  .1%  of  the  more  than  4  million  displaced  homemakers  in  the  United  States.   But 
the  national  impact  of  the  overall  program  is  far  greater. 

The  national  initiative  in  1980  generated  actual  investments  of  local  funds  in  at 
least  two  states.   After  both  states  failed  to  receive  awards  of  Title  III  funds, 
the  Office  of  Governor's  Grants  for  each  state  funded  projects  for  displaced  homemakers. 
And  matching  funds  were  also  generated  at  many  locations.   There  remain  hundreds  of 
locations  where  stimulation  from  a  national  displaced  homemaker  initiative  promises 
local  matching  funds  or  other  funding.  Meanwhile,  displaced  homemaker  programs  will 
receive  intensified  assistance  in  methods  for  local  fundraising  when  a  manual  already 
under  preparation  now  will  be  released  by  the  Department  of  Labor  Women's  Bureau. 

In  order  to  improve  access  of  displaced  homemakers  to  existing  resources,  Community 
Services  Administration  has  contracted  with  the  Displaced  Homemakers  Network,  Inc. 
to  provide  a  demonstration  of  technical  assistance  at  several  sites.   The  national 
initiative  is  a  critical  backdrop  to  local  areas  where  poverty-stricken  persons 
are  served  only;  by  community  action  agencies,  for  the  potential  of  national  funding 
alone  can  draw  attention  to  the  problem  and  result  in  services  funded  locally. 

CONCLUSION 

Bacause  all  programs  for  displaced  homemakers,  whether  funded  through  CETA,  vocational 
education,  special  state  legislation,  or  private  sources,  serve  less  than  2X   of  the 
more  than  4  million  displaced  homemakers  in  the  nation,  continuation  of  the  CETA  Title 
III  national  initiative  for  displaced  homemakers,  as  supported  by  the  House 
Appropriations  Committee,  deserves  high  priority. 

The  investment  initiated  in  1980  programs  will  be  lost  if  these  programs  are  dis- 
continued before  an  opportunity  for  adequate  evaluation.   Further,  the  investment  in 
the  evaluation  itself  will  be  lost  if  the  programs  die  before  they  can  be  studied. 

Even  preliminary  data  indicates  the  programs  to  be  cost-effective,  comparing  favorably 
with  effective  CETA  services.  The 'question  of  the  wisdom  of  arbitrary  discontinuation 
needs  examination. 

The  displaced  homemaker  has  adhered  to  the, majority  values  of  American  society,  caring 
for  family  members  in  the  home,  but  too  frequently  her  reward  is  poverty  as  she  grows^ 
older.   About  70%  of  all  older  people  in  poverty  are  women,  and  over  hals  of  older 
women  are  widows.   The  national  divorce  rate  is  unfortunately  high,  thrusting  increasing 
numbers  of  women  into  a  need  for  economic  self-sufficiency.   A  self-sufficient  single 
head-of-household  contributes  to  the  motivation  of  youth,  the  well-being  of  her  family, 
and  the  health  of  her  community. 

Heavier  economic  and  social  burdens  on  both  current  and  future  taxpayers  are  threatened 
if  the  national  initiative  for  displaced  homemakers  is  discontinued. 
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Senator  Metzenbaum? 

Senator  Metzenbaum.  Thank  you. 

I  have  some  other  questions,  but  I  think  the  other  panehsts 
should  come  in  and  I  think  it  is  only  fair  that  we  give  them  the 
time. 

The  Chairman.  Thank  you.  I  appreciate  that  courtesy. 

Let  me  say  to  you  women  that  we  are  grateful  for  you  taking 
time  from  your  schedules  and  coming  in  here  and  giving  us  the 
viewpoints  you  have. 

Let  me  make  one  other  suggestion. 

I  deliberately  have  not  asked  any  questions  so  that  my  other 
colleagues  would  have  the  opportunity  to  do  that  and  we  can  listen 
to  the  other  panelists. 

But  I  have  many  questions,  and  I  would  like  you  to  feel  free  to 
meet  with  my  staff  and  the  staff  of  the  majority  and  to  give  us  as 
much  information  and  help  as  you  can.  Where  we  disagree,  we  will 
flat  out  tell  you.  I  think  you  will  know  that.  That  is  important. 
Where  we  agree,  we  will  tell  you  that,  too.  But  what  we  want  to  do 
is  work  cooperatively  in  trying  to  solve  what  really  are  injustices  to 
women  in  America.  That  is  the  purpose  of  these  hearings.  This  is 
only  1  day  of  hearing.  We  will  have  many  others,  and  we  will 
explore  this  from  other  aspects. 

We  actually  have  a  whole  list  of  laws  on  the  books:  the  Equal 
Pay  Act  you  have  mentioned;  title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended  by  the  Equal  Employment  Opportunity  Act  of 
1972;  the  Civil  Rights  Act  of  1972;  the  Higher  Education  Act  of 
1972;  the  Revenue  Act  of  1971.  All  of  these  are  providing  for  equal 
rights  for  women;  the  Comprehensive  Health  and  Manpower 
Amendment  Act  of  1971;  the  Nurses  Training  Act  amendment  of 
1971;  Enlistment  and  Commissioning  of  Women  in  the  Coast  Guard 
Act  of  1970;  the  Small  Business  Act  of  1973;  the  Comprehensive 
Manpower  Act  of  1973;  the  Housing  and  Community  Development 
Act  of  1974;  the  Federal  Employees  Compensation  Act  of  1974;  the 
Depository  Institutions  Amendments  Act  of  1974,  including  the 
Equal  Credit  Opportunity  Act;  Executive  Orders  11478,  11246,  et 
cetera,  et  cetera. 

We  have  a  lot  on  the  books,  and  yet  I  am  hearing  that  women 
are  not  being  treated  fairly.  Now  we  have  got  to  get  to  the  bottom 
of  that,  and  we  will  see  if  there  are  some  effective  solutions  that 
we  can  come  up  with  that  will  help  to  rectify  these  injustices, 
whether  or  not  the  equal  rights  amendment  passes  in  June  of  1982. 
That  is  now  a  State  issue. 

As  far  as  I  am  concerned,  the  States  will  determine  that  issue. 

But  regardless  of  what  the  States  do,  we  will  try  to  do  what  is 
right  here  for  you.  But  we  have  to  have  some  help  because  I  am 
afraid  that  sometimes  we  who  have  what  are  considered  specialized 
interests,  and  this  is  much  more  than  a  specialized  interest,  I 
admit,  tend  to  talk  among  ourselves  and  we  don't  get  it  out  to  the 
public  or  to  those  that  can  help  change  the  law,  or  enforce  those 
laws  already  on  the  books. 

So  let's  keep  working  together  to  do  that  and  to  do  it  in  the  best 
possible  way  so  that  all  in  our  society,  regardless  of  ideological 
differences,  will  say,  that  is  right,  and  it  is  time  that  it  occurred 
and  we  have  to  do  it. 
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Now,  some  of  us  who  have  been  somewhat  maligned  on  some  of 
these  issues  have  fought  fairly  hard,  in  fact,  very  hard,  in  some 
areas.  There  is  no  reason  why  we  cannot  work  together.  My  office 
is  open.  My  staff  is  available.  We  want  your  suggestions.  We  want 
your  statistics  and  information  to  aid  us  so  that  we  can  make  valid 
decisions  here  and  so  that  when  these  matters  hit  the  floor  we  can 
stand  up  and  argue  them  in  an  intelligent  and  hopefully  compel- 
ling fashion. 

We  appreciate  the  time  you  have  taken  and  I  am  personally  very 
grateful  to  have  listened  to  all  of  you  here  today. 

Next,  we  will  hear  from  Iris  Mitgang,  Chair  of  the  National 
Women's  Political  Caucus;  Eleanor  Smeal,  president.  National  Or- 
ganization for  Women;  Dorothy  Height,  Ph.  D.,  president,  National 
Council  of  Negro  Women;  and  Winn  Newman,  general  counsel. 
Coalition  of  Labor  Union  Women. 

We  have,  if  I  might  add,  run  into  a  little  bit  of  a  problem  here. 
The  first  panel  did  take  us  quite  a  bit  of  time  to  get  through  and  I 
do  not  want  any  panel  to  be  shortchanged.  But  if  you  could,  I  wish 
you  would  shorten  your  statements  to  the  extent  that  you  can. 
Your  full  statements  will  be  incorporated  into  the  record  and  that 
way  I  think  we  can  get  through  not  only  your  panel  but  the  next 
panel,  and  keep  in  mind,  all  of  you,  the  offer  is  open.  Our  offices 
are  open.  Our  people  will  work  with  you.  We  will  see  what  we  can 
do  to  right  these  injustices. 

So  if  it  is  all  right  with  you,  let's  start  with  Ms.  Mitgang.  Then 
we  will  have  Dr.  Dorothy  Height,  Ms.  Eleanor  Smeal,  Mr.  Winn 
Newman. 

STATEMENTS  OF  IRIS  MITGANG,  CHAIR,  NATIONAL  WOMEN'S 
POLITICAL  CAUCUS;  ELEANOR  SMEAL,  PRESIDENT,  NATION- 
AL ORGANIZATION  FOR  WOMEN;  DOROTHY  HEIGHT,  PRESI- 
DENT, NATIONAL  COUNCIL  OF  NEGRO  WOMEN;  AND  WINN 
NEWMAN,  GENERAL  COUNSEL,  COALITION  OF  LABOR  UNION 
WOMEN,  A  PANEL 

Ms.  Mitgang.  Mr.  Chairman  and  members  of  the  committee,  my 
name  is  Iris  Mitgang.  I  chair  the  National  Women's  Political 
Caucus,  a  nationwide,  multipartisan  organization  of  45,000  mem- 
bers and  300  State  and  local  caucuses  across  the  country. 

The  purpose  of  the  National  Women's  Political  Caucus  is  to 
obtain  equal  representation  for  women  in  elective  and  appointive 
office   and   to  speak  out  on   issues  of  direct  concern   to   women. 

To  preface  my  remarks,  our  posture  in  regard  to  the  equal  rights 
amendment  is  that  it  is  an  imperative. 

On  a  personal  level,  I  will  identify  myself  as  an  attorney  who 
litigates  in  the  civil  rights  area,  as  one  who  assisted  the  labor 
committee  in  the  State  of  California  in  redrafting  the  Fair  Employ- 
ment Practices  Act  and  the  apprentices  program  in  regard  to 
women.  I  have  been  a  reentry  woman.  I  have  raised  three  children 
as  a  single  parent  and  I  have  dealt  on  a  very  personal  level  with 
the  issues  that  I  hope  your  committee  will  address. 

The  Chairman.  We  admire  you  for  that. 

Ms.  Mitgang.  The  equal  rights  amendment,  in  our  minds,  will 
resolve  the  panoply  of  problems  and  the  unevenness  of  enforce- 
ment and  addressing  the  issues  that  we  are  all  concerned  about. 
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You  will  hear  this  panel  address  a  variety  of  issues. 

The  vicious  cycle  that  maintains  the  situation  of  occupational 
segregation  and  earnings  disparity  begins  with  society's  underesti- 
mation of  the  length  of  women's  employed  life.  Today,  the  average 
married  woman  with  children  can  expect  to  spend  25  years  in  the 
paid  labor  force.  Economic  necessity  put  her  there.  Significant 
changes  in  the  area  of  employment  opportunities  and  employment 
equity  can  be,  in  fact,  the  key  to  women's  rising  above  second-class 
citizenship. 

There  are  now  45  million  women  in  the  paid  labor  force  in  the 
United  States — or  over  51  percent  of  all  women  over  16  years  of 
age.  In  the  past  10  years,  an  influx  of  women  has  accounted  for 
approximately  three-fifths  of  the  growth  of  the  labor  market. 

These  women  work  out  of  economic  need.  About  43  percent  of 
these  women  are  single,  widowed,  divorced,  separated,  or  have 
husbands  with  very  low  earnings.  In  1978,  one  in  seven  families  in 
the  United  States  was  headed  by  a  woman.  Projections  show  that 
by  the  year  2000,  virtually  all  those  below  the  poverty  line  will  be 
black  and  female. 

Women  on  the  average  earn  59  cents  for  every  dollar  earned  by 
the  average  man.  We  have  heard  statistics  on  the  disparities, 
whether  women  are  white  or  minority. 

The  Chairman.  May  I  interrupt? 

Can  you  detail  this  to  a  degree,  how  the  earnings  gap  is  calculat- 
ed? In  other  words,  how  and  from  what  sources  has  the  59-cent 
figure  been  extrapolated? 

Ms.  MiTGANG.  That  was  a  Labor  Department  statistic  and  a 
variety  of  studies  that  we  would  be  happy  to  submit. 

We  as  an  organization  have  done  several  studies,  one  of  which  I 
will  be  addressing  today. 

It  is  our  position  that  all  sectors  are  affected  by  this,  but  mostly 
in  public  employment  on  the  Federal  level,  the  State  level,  and  in 
particular  on  Capitol  Hill.  Only  5  percent  of  employed  women  hold 
top  management  jobs  within  the  Federal  Government.  Over  72 
percent  of  women  are  employed  in  the  GS-1  through  GS-6  levels. 
The  whole  issue  of  veterans  preference  and  how  it  affects  women 
employed  in  the  public  sector  must  in  fact  be  addressed.  I  believe 
that  issue  alone  deserves  an  additional  hearing. 

In  the  past  year,  national  concern  has  grown  over  the  increase  in 
unemployment,  but  little  attention  has  been  focused  on  women's 
unemployment  per  se.  In  the  second  quarter  of  1980,  the  total 
unemployment  rate  was  7.2  percent. 

The  unemployment  rate  for  women  of  Hispanic  origin  was  10.1 
percent  and  for  black  women,  14.2  percent.  The  highest  rate  was 
for  young  black  females,  at  41  percent. 

I  would  like  to  address  our  study  of  employment  on  Capitol  Hill 
and  include  it,  in  its  entirety,  in  the  record. 

It  was  discussed  earlier  that  Congress  is  exempt  from  Federal 
laws  that  regulate  employment.  Where  it  could,  by  voluntary  com- 
pliance, show  us  that  they  could  be  a  shining  example  in  regard  to 
employment  opportunity,  instead.  Congress  is  sj'^mbolic  of  the  ob- 
stacles and  barriers  to  fair  employment  for  all  women. 

Senator  Kennedy.  You  think  we  should  set  the  example? 
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Ms.  MiTGANG.  In  many  cases  where  there  are  disparities  or  holes 
in  the  laws,  I  would  think  Government  can,  in  many  instances, 
govern  by  example. 

The  Chairman.  I  will  go  further  than  that.  I  will  say  that  the 
Government  sets  a  very  bad  example. 

Senator  Kennedy.  Maybe  the  chairman  would  join  me  with  some 
resolution  to  try  and  bring  the  Congress  into  some  degree  of  con- 
formity. 

It  seems  to  me  that  we  in  the  Congress  look  out  after  ourselves, 
and  we  take  care  of  ourselves  in  ways  which  we  are  not  prepared 
to  apply  to  the  American  people;  and  yet  when  it  comes  to  this 
kind  of  question,  we  issue  the  regulations  and  pass  the  laws  to 
apply  to  other  people  and  not  to  ourselves. 

So  maybe  the  chairman  and  I  could  work  out  a  resolution. 

The  Chairman.  You  never  know.  I  often  feel  the  biggest  noise  is 
from  those  that  have  not  done  a  very  good  job. 

I  might  add  that  an  awful  lot  have  not.  I  think  it  is  unconscion- 
able, some  of  the  things  that  go  on  on  Capitol  Hill.  I  found  much 
criticism  of  us  here  on  Capitol  Hill.  It  may  be  something  we  can 
look  into  as  part  of  this  committee. 

Senator  Kennedy.  Let's  see  if  we  can  make  a  quiet  noise  in  an 
effective  way. 

The  Chairman.  I  will  try  to  be  less  quiet. 

Ms.  MiTGANG.  Our  statistics  cover  8,909  Senate  and  House  em- 
ployees. 

To  begin,  the  Capitol  Hill  study  showed  a  substantial  gap  be- 
tween salaries  earned  by  men  and  women  staffers.  In  the  House, 
the  average  salary  for  women  was  $15,989,  while  the  average  for 
men  was  $21,744 — a  difference  of  $6,000.  This  situation  was  more 
pronounced  on  the  Senate  side,  where  the  average  female  staff 
member's  salary  was  $16,192,  compared  to  the  male  average  of 
$24,160 — an  $8,000  difference.  To  combine  the  House  and  the 
Senate,  the  average  female  salary  was  71  cents  for  every  $1  earned 
by  men. 

It  is  clear  that  in  the  Congress,  as  well  as  the  work  force  as  a 
whole,  women  are  clustered  in  the  lower  paying  positions.  Well 
over  half  of  the  women  working  on  the  Hill  earn  less  than  $16,000, 
compared  to  only  one-third  of  the  men.  Over  three-fourths  of  all 
women  made  less  than  $20,000  per  year,  compared  to  less  than  one- 
half  of  the  men. 

I  should  note  that  political  party  was  not  found  to  be  a  factor  in 
this  wage  disparity. 

The  Capitol  Hill  study  also  solidly  documents  pay  inequities 
within  the  same  job  categories.  The  survey  classified  all  jobs  on  the 
Hill  into  19  categories.  In  13  of  those,  the  average  salary  for 
women  was  significantly  lower  than  the  average  salary  for  men. 

For  example,  women  legislative  assistants  on  the  House  side 
earned  an  average  of  $19,182,  while  their  male  counterparts  aver- 
aged $21,015.  The  average  pay  for  women  employed  as  field  repre- 
sentatives was  $14,643,  compared  to  an  average  of  $19,294  for 
males.  The  greatest  disparity  was  found  in  the  category  of  field 
managers,  where  the  average  gap  was  almost  $10,000. 

In  addition  to  these  inequities  within  job  categories,  there  is  a 
significant  concentration  of  women  in  lower  paying  jobs. 
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Eight  of  the  nine  lowest  paying  job  categories  contained  larger 
proportions  of  women  than  men.  As  we  discussed  earlier  today,  two 
of  those  categories  in  both  the  House  and  Senate — secretary  and 
receptionist — were  over  90  percent  female.  Jobs  are  often  defined 
differently  for  men  and  women:  men  are  called  administrative 
assistants,  while  women  are  called  administrative  secretaries.  The 
salary  disparity  follows  the  job  title,  even  though  women  often  do 
jobs  comparable  to  the  men. 

On  the  Senate  side,  41  percent  of  all  female  employees  were  in 
clerical  jobs,  again,  compared  to  7  percent  of  the  males.  In  the 
House,  37  percent  of  the  women  held  clerical  positions,  as  com- 
pared to  just  7  percent  of  the  men. 

A  breakdown  of  the  job  categories  reveals  a  tendency  for  women 
to  be  overrepresented  in  jobs  with  the  least  responsibility,  and 
underrepresented  in  policymaking  positions. 

In  the  Senate,  14  percent  of  the  women  were  in  policymaking 
positions,  compared  to  49  percent  of  the  men. 

In  the  House,  16  percent  of  all  employed  women  held  policymak- 
ing jobs,  in  comparison  to  46  percent  of  the  men.  In  three  closely 
related  job  categories — legislative  director,  legislative  assistant,  and 
legislative  correspondent — both  the  Senate  and  House  showed  a 
clear  trend:  a  decrease  in  the  number  of  women  as  responsibility 
and  pay  increased.  This  is  illustrated  in  figure  S-6. 

In  the  congressional  arena,  the  makeup  of  a  staff  can  have  a 
significant  impact  on  the  type  of  legislation  a  Member  of  Congress 
will  support,  propose,  and  be  sensitive  to.  Surely,  key  staff  positions 
that  aid  Members  in  determining  national  policy  demand  a  greater 
representation  of  women. 

I  bring  the  case  of  salary  inequities  here  on  the  Hill  not  only 
because  it  is  shocking  but  to  demonstrate  the  serious  problem  faced 
by  women  in  your  day-to-day  environment  and  as  an  example  of 
the  inequities  throughout  the  paid  labor  market. 

Congress  is  unique  in  that  it  has  exempted  itself  from  the  civil 
rights  laws  to  which  all  others  must  comply.  It  is  not  unique, 
however,  in  its  treatment  of  women  employees. 

Women  do  not  receive  equal  pay  for  equal  work.  Here,  as  every- 
where, women  are  highly  concentrated  in  traditionally  female,  low- 
paying  occupations.  And  to  verify  the  lack  of  women  in  high-level 
policymaking  positions,  you  have  only  to  glance  at  your  colleagues. 

The  situation  on  the  Hill  is  indeed  the  situation  of  women  in 
society.  It  is  critical  to  our  economic  survival  that  we  tap,  develop, 
and  stimulate  the  full  potential  of  all  of  our  national  human 
resources. 

We  all  know  that  the  Equal  Rights  Amendment  would,  in  one 
brush  stroke,  address  the  critical  employment  issues  women  face  in 
our  time.  We  at  the  National  Women's  Political  Caucus  hope  that 
this  hearing  is  just  the  beginning  not  only  of  a  serious  dialog  on 
the  problems  of  sex  discrimination  in  employment,  but  the  begin- 
ning of  a  program  of  action  as  well.  It  is  imperative  that  we  better 
address  the  existing  mechanisms  to  break  the  cycle  of  employment 
inequities,  look  at  ways  to  improve  the  enforcement  of  those  mech- 
anisms, and  enact  a  series  of  others  as  we  move  toward  full  and 
equal  justice  under  law. 

Thank  you. 
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The  Chairman.  To  clarify  one  point  which  might  have  been 
misconstrued,  I  meant  that  some  of  the  biggest  noises  on  the  Hill, 
meaning  Members  of  Congress  who  complain  about  it,  are  not  out 
in  the  forefront  leading  the  fight  to  get  women's  rights  here  on  the 
Hill.  So  if  we  could  possibly.  Senator  Kennedy  and  I,  join  forces,  it 
may  be  a  very  good  thing  for  us  to  do  to  have  a  better  approach 
here  on  the  Hill. 

Ms.  MiTGANG.  Jennifer  Dorn,  who  chairs  our  Capitol  Hill 
Women's  Political  Caucus,  is  here  with  me.  She  was  responsible  for 
the  study  and  can  answer  any  questions.  We  are  always  shocked  at 
whose  names  are  on  the  list  of  who  are  the  worst  offenders. 

The  Chairman.  We  need  a  copy  of  that  list  so  we  can  all  know, 
too. 

[Additional  material  submitted  for  the  record  by  Ms.  Mitgang 
follows:] 
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National  Women's  Political  Caucus 

1411  K  Street.  N,W.,  Wastilngton.  DC  20005 (202)  347-4456 


COMMITTED  FEMINISTS  MAKE  A  DIFFERENCE 


Committed  feminists  in  top  management  positions  can  make  a  difference  in 
improving  the  number  of  women  hired  for  middle  and  upper  level  federal 
government  jobs.  A  recent  NWPC  Appointments  Project  study  of  the  twelve 
cabinet  departments  shows  that  HUD  alone  has  made  striking  progress  from  1976 
to  1979  in  improving  the  percentage  of  increase  of  women  in  these  jobs — 
more  than  twice  the  percentage  of  increase  for  second  place  HEW.  This  progress 
is  attributable  to  the  dedicated  work  of  women  leaders  at  the  department  such 
as  Pat  Harris,  Secretary  from  1977  to  1979,  and  Donna  Shalala,  Assistant  Secretary 
for  Policy  and  Research. 

The  NWPC  study  covers  civil  service  jobs  from  GS  13  ($29,375  to  start)  through 
GS  18,  as  well  as  the  Senior  Executive  Service  ($50,112.50  top). 
Information  on  political   (or  "Schedule  C")  appointments  by  grade  level  were  not 
available  and  could  not  be  included  in  this  study. 

In  contrast  to  the  6.6%  percentage  increase  of  women  at  HUD,  most  departments 
registered  only  small  gains  ranging  from  2.8%  at  HEW  down  to  0.6%  at  State 
and  Defense.  Indeed,  the  number  of  women  at  the  GS  16  to  SES  level  in  the 
State  Department  actually  decreased  by  0.3%  during  this  three  year  period, 
falling  from  44  women  in  1976  to  39  in  1979. 

The  report  demonstrates  the  relatively  small  number  of  women  in  middle  and  upper 
level  jobs,  and  the  limited  gains  made  in  the  last  three  years.  A  recently 
released  Congressional  study  of  45  selected  federal  agencies  shows  similar 
trends.  The  compilation  of  the  NWPC  report  shows  the  need  for  better  and 
more  timely  data  on  the  hiring  of  women.  It  also  dramatizes  the  necessity  for 
more  commitment  to  correct  the  situation. 

Small  Initial  Number 

The  most  consistent  factor  is  the  small  number  of  women  at  higher  levels  in 
government  in  both  1976  and  1979.  In  1976,  of  the  total  163,584  GS  13  and 
above  positions  in  the  twelve  departments,  there  were  only  8,409  women  (5.1%) 
By  1979,  the  total  number  of  GS  13  and  above  positions  had  grown  to  170,286,  with 
11,362  (or  6.7%)  filled  by  women.  Except  for  HUD,  the  percentage  of  women  in 
these  jobs  has  risen  only  slightly.  The  average  increase  for  all  twelve  depart- 
ments was  1.6%. 

Some  departments  with  bad  initial  records  can  show  large  percentage  increases  of 
women  employed  at  upper  level  jobs  in  1979  compared  to  three  years  earlier,  but 
low  percentages  compared  to  men  persist.  For  example,  the  Justice  Department 
increased  the  number  of  women  at  the  GS  16  and  above  level  by  150%  from  4  in 
1976  to  10  in  1979.  However,  compared  to  men  at  this  level,  the  increase  was  only 
from  1.1%  to  2.5%. 
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The  largest  number  and  percentage  of  women  are  at  HEW,  with  2,749  (17.0%)  in 
1976  and  3,532  (19.7%)  in  1979.  The  Department  of  Transportation  has  stayed  in 
last  place  for  the  percentage  of  women  at  middle  and  top  positions — 1.5%  in 
1976  and  2.3%  in  1979. 

The  basic  problem  is  that  current  gains  are  relatively  small  compared  with 
the  traditionally  small  number  of  women  at  these  levels.  One  woman  at  the 
State  Department  neatly  summarized  the  problem  as  follows:  "In  order  to  reach 
parity  in  this  department,  only  women  would  be  hired  for  the  next  twenty 
years." 

Need  for  Improved  Data 

The  NWPC  study  highlights  the  need  for  better  information  about  women  in  the 
federal  government.  This  information  about  women  should  be  more  current  and 
readily  obtainable.  In  particular,  better  information  is  needed  on  the  ratio 
of  women  to  men. 

Most  important,  the  only  information  currently  available  on  political.  Schedule 
C  appointments  is  not  divided  by  grade.  Consequently,  it  is  impossible  to 
differentiate  between  a  high  level  Assistant  Secretary  and  confidential  assistant 
(e.g.  GS  10  secretary).  There  are  hopes  that  theCarter  Administration  has  a 
good  record  on  appointments  at  the  GS  13  level  and  above  in  this  category  where 
there  is  much  more  discretion  than  the  career  service. 

Congressional  Study  Makes  Similar  Finds 

The  NWPC  findings  are  reineforced  by  a  recently  released  Report  of  the  U.S. 
House  of  Representatives  Subcommittee  on  Employment  Practices  which  makes  the 
comparisons  for  45  selected  federal  agencies.  It  found  that  although  women 
comprise  nearly  half  of  all  federal  employees,  they  are  only  6.2%  of  those  at 
or  above  GS  13.  In  addition  agencies  such  as  the  Environmental  Protection 
Agency  (EPA)  with  Barbara  Blum  as  Deputy  Administrator  and  the  Equal  Employment 
Opportunity  Corranission  with  Eleanor  Holmes  Norton  as  Chair  have  made  significant 
progress  since  1976.  The  number  of  women  at  the  upper  levels  of  EPA  has 
increased  from  2.4%  in  1976  to  10.6%  in  1979.  EEOC  has  also  improved  from  13.6% 
in  1976  to  25.8%  in  1979. 

The  conclusion  to  be  drawn  from  the  NWPC  and  Congressional  Study  is  clear.  The 
number  and  percentage  of  women  will  not  begin  to  approach  parity  with  their 
representation  in  the  total  federal  work  force  without  innovative  and  major 
efforts. 

.Since  January  20,  1977  President  Jinny  Carter  has  been  committed 
to  improving  the  position  of  women  in  middle  and  upper  level  jobs. 

.The  Coalition  for  Women's  Appointments  formalized  and  increased  its 
efforts  since  1977  to  serve  as  a  clearinghouse,  initiator,  and  monitor 
for  these  levels  of  federal  jobs. 

.  Individual  women  in  top  posi tions--such  as  Pat  Harris  and  Donna 
Shalala  at  HUD,  Barbara  Blum  at  EPA  and  Eleanor  Holmes  Norton 
at  EEOC — can  make  a  dramatic  difference. 

But  even  with  a  sympathetic  president,  a  growing  women's  network,  and  women  in 
top  policy  positions — equality  is  going  to  take  a  long  time 
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FEDERAL  GOVERNMENT  EMPLOYMENT  STATISTICS* 

CHANGE  IN  NUMBER  AND  PERCENTAGE  OF  WOMEN  1976-1979 

DEPARTMENT 

G.S.  13-15 

SESandG.S.  16-18 

Total  Women 
G.S.13-SES 

% 

Worn. 

1976 

% 

Wom. 

1979 

% 
change 

% 

Wom. 

1976 

% 

Wom. 

1979 

% 
change 

% 

Wom. 

1976 

% 

Wom. 

1979 

% 
change 

HUD 

+  10.0 

+  16.5 

+6.5 

+5.4 

+12.9 

+7.5 

+9.8 

+16.4 

+6.6 

HEW 

17.1 

20.0 

2.9 

9.7 

11.7 

2.0 

17.0 

19.7 

2.8 

Justice 

3.0 

5.2 

2.2 

1.1 

2.5 

1.4 

2.9 

5.1 

2.2 

Treasury 

4.1 

6.0 

1.9 

2.5 

3.3 

.8 

4.0 

5.9 

1.9 

Commerce 

6.7 

8.6 

1.9 

1.8 

4.9 

3.1 

6.5 

8.4 

1.9 

Energy 

7.0 

8.9 

1.9 

2.5 

4.4 

1.9 

6.6 

8.5 

1.9 

Labor 

13.0 

14.5 

1.5 

9.7 

13.3 

3.6 

12.9 

14.5 

1.6 

Interior 

3.5 

4.6 

1.1 

1.6 

4.4 

2.8 

3.4 

4.5 

1.1 

Agriculture 

3.5 

4.4 

0.9 

1.5 

4.4 

2.9 

3.4 

4.4 

1.0 

Transportation 

1.5 

2.3 

0.8 

1.8 

3.8 

2.0 

1.5 

2.3 

0.8 

State  (combined  G.S. 
and  Foreign  Service) 

10.7 

11.3 

0.6 

4.3 

4.0 

-0.3 

8.9 

9.5 

0.6 

Defense 

3.0 

4.7 

1.7 

0.9 

2.0 

1.1 

3.0 

3.6 

0.6 

*The  data  is  from  a  report  issued  by  the  Subcommittee  on  Employment  Practices,  U.S.  House  of 
Representatives,  Committee  on  Education  and  Labor,  entitled  "Comparison  of  Employment  Trends  for 
Women  and  Minorities  in  Forty-Five  Selected  Federal  Agencies  —  1980."  Because  the  Department  of 
Energy  was  not  created  until  October  1977, 1978  statistics  were  included  in  their  1976  profile. 
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1979 

DEPARTMENT 

G.S.  13-15 

G.S.I  6-1 8  and  SES 

Total  Employees13-SES 

No. 
EmpI. 

No. 
Wom. 

% 
Wom. 

No. 
EmpI. 

No. 
Wom. 

% 
Wom. 

No. 
EmpI. 

No. 
Wom. 

% 
Wom. 

Agriculture 

9,918 

435 

4.4% 

342 

15 

4.4% 

10,260 

450 

4.4% 

Commerce 

7,860 

676 

8.6 

469 

23 

4.9 

8,329 

699 

8.4 

Defense 

56,944 

2,082 

3.7 

837 

17 

2.0 

57.781 

2,099 

3.6 

Energy 

6,316 

560 

8.9 

614 

27 

4.4 

6,930 

587 

8.5 

Health,  Education, 
and  Welfare 

17,282 

3,458 

20.0 

634 

74 

11.7 

17,916 

3,532 

19.7 

Housing  and  Urban 
Development 

3,434 

567 

16.5 

140 

18 

12.9 

3,574 

585 

16.4 

Interior 

7,621 

347 

4.6 

411 

18 

4.4 

8,032 

365 

4.5 

Justice 

10,016 

522 

5.2 

405 

10 

2.5 

10,421 

532 

5.1 

Labor 

4,924 

716 

14.5 

195 

26 

13.3 

5,119 

742 

14.5 

State(CombinedGS, 
and  Foreign  Service) 

2,825 

320 

11.3 

971 

39 

4.0 

3,796 

359 

9.5 

Transportation 

23,052 

525 

2.3 

291 

11 

3.8 

23,343 

536 

2.3 

Treasury 

14,293 

860 

6.0 

492 

16 

3.3 

14,785 

876 

5.9 
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1976 

DEPARTMENT 

G.S.  13-15 

G.S.  16-1 8  and  SES 

Total  Employees  13-SES 

No. 
EmpI. 

No. 
Wom. 

% 
Wom. 

No. 
EmpI. 

No. 
Wom. 

% 
Wom. 

No. 
EmpI. 

No. 
Wom. 

% 
Wom. 

Agriculture 

9,361 

327 

3.5% 

261 

4 

1 .5% 

9,622 

331 

3.4% 

Commerce 

7.281 

489 

6.7 

383 

7 

1.8 

7,664 

496 

6.5 

Defense 

59,074 

1,796 

3.0 

755 

7 

.9 

59,829 

1,803 

3.0 

Energy  (9/30/78) 

6,022 

424 

7.0 

637 

16 

2.5 

6,659 

440 

6.6 

Health,  Education 
and  Welfare 

15,819 

2,708 

17.1 

421 

41 

9.7 

16,240 

2,749 

17.0 

Housing  and  Urban 
Development 

3,425 

343 

10.0 

129 

7 

5.4 

3,554 

350 

9.8 

Interior 

7,959 

279 

3.5 

245 

4 

1.6 

8,204 

283 

3.4 

justice 

8,479 

256 

3.0 

370 

4 

1.1 

8,849 

260 

2.9 

Labor 

3,689 

479 

13.0 

154 

15 

9.7 

3,843 

494 

12.9 

State  (Combined  G5, 
and  Foreign  Service 

2,615 

279 

10.7 

1,024 

44 

4.3 

3,639 

323 

8.9 

Transportation 

21,557 

327 

1.5 

336 

6 

1.8 

21,893 

333 

1.5 

Treasury 

13,271 

539 

4.1 

317 

8 

2.5 

13,588 

547 

4.0 
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SIGNIFICANT  INCREASE  OF  WOMEN  IN  MIDDLE  AND  UPPER  LEVEL  POLITICAL  APPOINTMENTS 

The  number  of  women  in  middle  and  upper  level  appointed  political 
positions  increased  by  17%in  the  Carter  administration  over  the 
J.evel  in  the  Ford  Administration,  according  to  a  recent  NWPC 
Appointments  Project  study  based  on  Statistics  from  the  Office  of 
Personnel  Management.  The  study  examined  non-career  Schedule  C 
jobs  GS  13 ($32, 048  to  start)  through  GG  18(50,112.50  top)  app- 
ointments in  the  twelve  cabinet  departments. 

The  study  found  (1)  an  increase  of  17%  in  the  number  of  women  in 
middle  and  higher  levels  over  1976  in  Schedule  C  appointments;  and 
(2)  an  increase  of  4%  in  cabinet  and  sub-cabinet  appointments. 


.ftpP' 


ointments 


Increase  of  women  in  Schedule  C 

Schedule  C  Appointments  are  positions  of  a  confidential  or  policy 
determining  character  which  are  exempted  from  the  Civil  Service. 
They  are  designed  to  insure  that  a  newly  elected  President  can 
bring  into  his  Administration  individuals  to  carry  out  policies 
without  going  through  standard  Civil  Service  procedures.  It  an 
Administration  is  committed  to  the  appointment  of  women,  that 
commitment  wil  be  the  first  evident  in  these  appointments. 

The  Carter  Administration  increased  the  number  of  women  in  these 
middle  and  upper  level  jobs  by  over  17%.  There  were  691  non-career 
positions  in  grades  13  through  18  in  1976  of  which  87  were  held  by 
women,  or  14%.  In  1979,  the  number  of  these  positions  rose  to  874 
including  269  women,  or  31%. 

Cabinet  and  Sub-Cabinet  Positions 


The  other  area  in  non-career  positions  are  the  cabinet  and  sub-cab- 
inet jobs.  Essentially,  these  people  set  the  broad  policy  for  the 
Federal  Government.  There  has  been  less  improvement  at  this  level 
than  in  Schedule  C  positions.  Out  of  the  520  top  policy  makers  in 
1976,  19  were  women,  or  4%.  The  current  Administration  increased 
the  number  to  44  women  out  of  531  positions  in  1980,  or  8%. 

Significant  Difference  Between  Career  and  Non-Career 
The  increase  of  women  in  the  non-career  Schedule  C  jobs  is  much 
higher  than  was  found  in  an  earlier  NWPC  study  done  on  the  career 
service.  That  study  found  relatively  minor  increases  in  the 
bureaucracy — 1.6%  average  increase  for  all  twelve  departments.  An 
Administration  that  is  sympathetic  and  cownitted  to  the  appoint- 
ment of  women  to  high  policy  positions  in  the  Federal  Government 
can  make  significant  changes  in  the  non-career  service.  The  career 
service,  reflecting  the  bureaucracy,  is  more  difficult  to  in- 
fluence. It  is  also  more  secure.  Thus,  all  of  the  women  in  the 
non-<^reer  jobs  can  be  easily  repteced. 
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Uneven  Progress  Among  the  Cabinet  Departments 

Although  the  average  increase  by  the  cabinet  departments  was  31%,  - 
there  was  a  wide  disparity  among  the  different  departments.  HUD 
had  a  total  of  48  women  in  their  82  Schedule  C  jobs,  or  59%.  This 
was  an  increase  of  37%.  On  the  other  end,  the  Justice  Department 
had  a  decrease  by  9%  when  women  held  only  10  positions  out  of  the 
55  middle  and  upper  level  jobs. 

Need  for  Improved  Data 

It  IS  essential  that  data  on  the  employment  of  women  in  the 
Federal  Government  be  more  readily  available.  The  statistics  in 
this  report  were  very  difficult  to  obtain.  After  several  months  of 
effort,  NWPC  finally  received  permission  from  the  Office  of  Per- 
sonnel Management  for  an  intern  to  go  over  to  0PM  and  count,  one 
by  one,  the  number  of  women  and  men  at  each  level.  Since  the  Gov- 
ernment has  an  expensive  computer  system,  this  quarterly  tabulated 
report  should  be  easy  and  inexpensive  for  the  government  to  do, 
and  should  be  a  requirement. 

Conclusions 

The  conclusion  to  be  drawn  from  the  NWPC  study  is  clear.  There  has 
been  significant  increases  in  1979  over  1976  in  the  non-career 
area.  However,  these  women  in  the  non-career  service  are  vulner- 
able and  can  be  replaced  at  any  time.  Thus,  more  women  are  needed 
in  both  Schedule  C  jobs  and  the  career  service. 

President-Elect  Ronald  Reagah  expressed  his  commitment  consistently 
throughout  the  presidential  campaign  that  he  intended  to  appoint 
more  women  to  his  Administration.  NWPC  will  be  monitoring  the  new 
Administration's  progress  in  this  area  as  well  as  working  to  ensure 
that  this  commitment  is  kept. 


Marilyn  Nejelski 

Appointments'  Project  Coordinator 

National  Women's  Political  Caucus 
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FEDERAL  GOVERNMENT  EMPLOYMENT  STATISTICS*** 

CHANGE  IM  NUMBER  OF  AND  PERCENTAGE  OF  WOMEN  1976-1979 

1 

Schedule  C 
GS  13-15 

Non-Career 
SES  &  GS  16-18 

Non-Career 

Total  Women 

GS  13-SES 

I 
DEPARTMENT 

1 

% 

Wom. 

1976 

% 

Wom. 

1979 

% 
change 

% 

Wom. 
1976 

% 

Wom. 

1979 

% 

change 

% 

Wom. 

1976 

% 

Wom. 
1979 

change 

Housing  and  Urban 
Development 

+  37 

+  61 

+  24 

+7 

+47 

+40 

+22 

+59 

+37 

Labor 

13 

47 

34 

16 

35 

19 

14 

44 

30 

Agriculture 

8 

27 

19 

0 

23 

23 

3 

26 

23 

Transportation 

22 

39 

17 

6 

27 

21 

12 

33 

21 

Health,  Education 
and  Welfare  •* 

35 

51 

16 

9 

18 

22 

38 

16 

Defense 

17 

40 

23 

>  0 

10 

10 

5 

,  21 

16 

Commerce 

17 

35 

18 

0 

11 

11 

8 

23 

15 

Interior 

24 

36 

12 

2 

13 

11 

10 

23 

13 

Treasury 

27 

27 

0 

13 

20 

19 

23 

4 

Energy 

19* 

30 

11 

3 

6 

14' 

17 

3 

State  (Civil 
Service  Only) 

25 

53 

28 

50 

14 

-36 

33 

35 

2 

Justice 

57 

30 

-27 

3 

9 

27 

18 

-9 

TOTAL 

24 

42 

18 

5 

16 

11 

14 

31 

17 

•   9/30/78 

**  The  Education  Department  was  included  in  HEW  for  continuity  because 

it  was  part  o£  HEW  in  1976. 
***  Office  of  Personnel  Management  statistics  released  through  the 

White  House  Personnel  Office. 
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NON-CAREER 

1976 

DEPARTMENT 

Schedule  C 
GS  13-lS 

Non 
SES  i 

-Career 
GS  16-18 

Non-Career 

Total  Pmr.1fMr«-- 

No. 

Empl 

No. 
Worn. 

% 
Worn. 

No. 

Empl. 

No. 

Worn 

% 

.  Worn 

No. 

Empl 

No. 

Worn. 

% 

Norn. 

Agriculture 

25 

2 

3% 

33 

0 

0% 

58 

2 

3% 

Commerce 

36 

6 

17% 

36 

0 

0% 

72 

6 

8% 

Defense 

18 

3 

17% 

46 

0 

0% 

64 

3 

5% 

Energy  (9/30/78) 

57 

11 

19% 

31 

1 

3% 

88 

12 

14% 

Health,  Education 
and  Welfare 

40 

14 

35% 

43 

4 

9% 

83 

18 

22% 

Housing  and  Urban 
Development 

27 

10 

37% 

27 

2 

7% 

54 

12 

22% 

Interior 

25 

6 

24% 

45 

1 

2% 

70 

7 

10% 

Justice 

14 

8 

57% 

29 

1 

3% 

33 

9 

27% 

Labor 

16 

2 

13% 

19 

3 

16% 

35 

5 

14% 

State  (Civil 
Service  Only) 

4 

1 
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SUMMARY 


The  1980  Capitol  Hill  Women's  Political  Caucus  study  Is  an  assessment  of 
the  employment  situation  for  women  on  the  staffs  of  House  and  Senate  members. 
For  both  houses  of  Congress,  the  study  shows  a  lack  of  representation  of  women 
In  top  level  Jobs.  With  few  exceptions,  pay  discrepancies  exist  between  women  and 
men  in  nearly  every  job  category. 

On  average,  female  salaries  were  substantially  lower  than  male  salaries. 

*  In  the  House,  the  average  salary  for  women  was  $15,989,  while  the 
average  for  men  was  $21,745,  a  $6,000  difference.  Women  in  the  House 
earned,  on  the  average,  only  73  cents  for  every  dollar  men  earned. 

*  In  the  Senate,  women  fared  worse.  The  average  salary  for  women  was 
$16,192,  while  the  average  for  men  was  $2A,160,  an  $8,000  difference. 
Women  employed  by  the  U.S.  Senate  earned  only  67  cents  for  every  dollar 
men  earned. 

*  For  both  the  House  and  the  Senate  combined,  the  average  female  salary 
was  71  cents  for  every  dollar  men  earned. 


Salaries  of  women,  more  so  than  those  of  men,  tended  to  be  clustered  at  the 
lower  end  of  the  salary  range. 

*  In  the  House,  nearly  80%  of  all  women  earned  salaries  below  $20,000.  About 
half  of  the  men  earned  below  $20,000. 

*  In  the  Senate  also,  over  three-fourths  of  the  women  were  paid  less  than 
$20,000,  while  only  45%  of  men  earned  less  than  $20,000. 


Women  were  more  likely  than  men  to  have  the  type  of  job  that  paid  less. 

*  In  both  the  House  and  the  Senate,  eight  of  the  nine  lowest  paying  job 
categories  contained  more  women  than  men. 
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In  the  sjime  Lype  of  .lob,  women  tended  to  earn  Icbb  than  men. 

*  In  the  tlotise,  women's  average  salary  was  less  than  ncn'K  in  1')  out  of 
19  Job  categories. 

*  In  the  Senate,  In  lA  out  of  19  job  categories,  the  average  salary  of 
women  wan  lower  than  the  average  salary  of  men. 


Kew  women  nre  In  legislative  jobs  of  high  responsibility  and  pay. 

*  In  three  closely-related  job  categories  (legislative  director, 
legislative  assistant,  and  legislative  correspondent)  In  both  the 
Mouse  and  Senate,  the  percentage  of  women  decreased  as  respon- 
sibility and  pay  Increased. 

Fewer  women  than  men  held  policy-making  jobs. 

*  Only  16Z  of  all  women  on  House  staffs  held  policy-making  jobs, 
compared  to  46Z  of  all  men. 

*  In  the  Senate,  14%  of  women  were  In  policy-making  positions; 
49Z  of  men  held  policy-making  jobs. 

On  the  other  hand,  women  were  more  likely  than  men  to  hold  clerical  jobs. 

*  In  the  House,  37Z  of  women,  compared  to  only  7X   of  men  held  clerical  jobs. 

*  In  the  Senate,  41Z  of  all  female  employees  held  clerical  positions, 
compared  to  only  7%   of  males. 

In  both  Houses,  political  party  was  not  a  factor  in  salary  differentials 
between  women  and  men. 
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INTRODUCTION 


Nearly  a  decade  ago,  a  handful  of  women  committed  to  equal  rights 
gathered  in  a  room  on  Capitol  Hill  to  share  their  common  concerns  about 
America's  most  powerful  institution  —  Congress.   As  employees  of  the 
House  and  the  Senate,  these  women  believed  they  had  unique  opportunities, 
but  they  also  faced  substantial  obstacles. 

Their  opportunities  —  to  influence  national  policy  and  to  support 
feminists  in  Congress  —  seemed  to  be  an  exciting  prospect. 

But  there  were  obstacles.   They  found  glaring  Inequities  in  the 
employment  opportunities  offered  to  women  and  men  in  Congressional  offices. 
Capitol  Hill  workers  had  little  recourse,  however,  because  Congress  had 
exempted  itself  from  all  civil  rights  laws.   The  group  quickly  sensed 
that,  generally,  salaries  paid  to  women  employed  in  Congress  were  less 
than  salaries  paid  to  men,  that  women  held  comparatively  few  policy-making 
positions,  and  that  they  were  promoted  to  professional  jobs  less  often 
than  were  men. 

For  female  workers  to  be  treated  fairly,  and  for  them  to  make  the 
most  of  their  opportunity  to  pursue  legislative  goals,  these  obstacles  had 
to  be  overcome.  With  that  ambitious  agenda,  the  Capitol  Hill  Women's 
Political  Caucus  began. 

Ten  years  later,  that  small  group  has  grown  in  number  to  500  women 
and  men,  and  is  affiliated  with  the  National  Women's  Political  Caucus. 
The  agenda  remains  the  same,  for  Congress  has  not  yet  officially  addressed 
the  issue  of  improving  the  status  of  women  on  Congressional  staffs. 

This  report  marks  the  second  time  the  Capitol  Hill  Women's  Political 
Caucus  has  undertaken  a  study  comparing  the  salaries  paid  to  men  and 
women  on  Capitol  Hill.   The  first  study  (Capitol  Hill  Women's  Political 
Caucus,  "Sexists  in  the  Senate?  A  Study  of  Differences  in  Salary  by 
Sex  Among  Employees  of  the  U.S.  Senate."  May  1975),  focused  on 
Senate  employees  and  the  discrepancies  found  between  the  salaries  paid  to 
men  and  those  paid  to  women  performing  equivalent  jobs.   It  demonstrated 
that  professional  women  employed  in  the  Senate  were  paid  $5,000  less  than 
their  male  counterparts. 

In  1979,  the  Supreme  Court  ruled  that  Congressional  employees  have 
the  right  to  sue  their  employers  for  damages  on  grounds  of  sex  discrimination 
in  employment.   In  1974,  Shirley  Davis  received  a  letter  from  her  boss. 
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Representatlve  Otto  Passman  (D-La.),  In  which  he  stated  that  although 
she  was  "able,  energetic  and  a  very  hard  worker,  "  he  had  concluded  "that 
it  was  essential  that  the  understudy  to  my  Administrative  Assistant  be 
a  man.   I  believe  you  will  agree  with  this  conclusion."  Ms.  Davis  did 
not  agree.   She  successfully  settled  out  of  court  after  the  Supreme  Court 
decided  she  had  a  right  to  sue. 

If  Mr.  Passman  had  been  an  employer  in  the  private  sector,  or  in  the 
executive  branch,  he  would  not  have  dared  to  write  such  a  letter.   But 
Congress  has  exempted  itself  from  all  civil  rights  laws,  including  Title 
VII  of  the  Civil  Rights  Act  of  1964,  the  Equal  Pay  Act,  and  other  legislation 
which  protects  employees. 

While  this  opinion  provided  some  remedy  to  Congressional  employees, 
the  fact  remains  that  employees  can  be  fired  without  cause,  hired  without 
regard  to  their  qualifications,  and  discriminated  against  openly. 

Lack  of  access  to  top  administrative  jobs,  and  pay  discrepencies  are 
certainly  unfair  to  women  now  employed  in  Congress.   But  perhaps  even  more 
important,  is  the  impact  on  all  American  women  who  are  not  adequately 
represented  in  key  staff  positions  which  aid  Congress  in  determining 
national  policy. 

This  study  is  a  comprehensive  look  at  the  situation  in  Congress. 
For  the  first  time,  the  report  examines  not  only  Senate  offices,  but 
House  offices  as  well.   It  analyzes  salary  and  access  to  policy-making  jobs. 

In  discussing  the  issues  which  this  study  addresses,  it  is  first 
necessary  to  understand  existing  employment  conditions  in  Congress.   In 
contrast  to  other  government  workers,  employees  of  the  Senate  and  House 
of  Representatives  are  not  hired,  promoted,  and  fired  under  the  same  rules 
as  Civil  Service  employees.   Each  Member  of  Congress  individually 
staffs  his  or  her  own  office.   There  are  no  prescribed  job  descriptions 
or  salary  scales.  The  individual  Member  of  Congress  determines  his  or 
her  own  job  categories,  as  well  as  the  requirements  to  fill  them. 
All  salary  levels  and  policies  of  work  and  vacation  time  are  established 
by  that  Member.   As  a  result,  conditions  may  vary  significantly 
from  one  office  to  another.   In  short.  Congress  is  composed  of 
535  offices  with  different  personnel  practices. 

The  concept  of  the  "independent  fiefdom"  pertains  also  to  policies 
of  termination  of  employees.   Employees  may  be  given  a  certain  amount  of 
notice,  but  there  is  no  requirement  that  this  be  done.   Unlike  remedies 
available  in  other  sectors,  employees  in  Congress  who  feel  that  they  have 
been  unjustly  dismissed  have  only  the  courts  to  protect  their  rights. 
Even  that  option  has  not  yet  been  firmly  established. 
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In  summary,  there  are  no  uniform  standards  of  hiring,  promoting,  or 
firing  in  a  Congressional  office;  and  there  are  no  uniform  standards  for 
the  duties  or  salaries  to  be  expected  from  a  particular  position.   Some 
employees  use  this  lack  of  rules  to  good  advantage,  rising  rapidly  to 
responsible  positions  with  large  salaries.   Others,  however,  may  be  passed 
over  or  dismissed  for  no  discernible  reason  with  little  recourse.   All 
Congressional  staff  members,  in  the  final  analysis,  find  that  they  serve 
only  at  the  pleasure  of  their  employer,  without  any  of  the  protections 
afforded  other  sectors  in  society  —  government  or  private. 
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METHODOLOGY 


The  sources  of  the  data  for  this  study  are  the  Report  of  the  Secretary 
of  the  Senate  (Senate  Doc.  No.  96-47)  from  October  1,  1979  to  March 
31,  1980  and  the  Report  of  the  Clerk  of  the  House  (House  Doc.  No.  96-317) 
from  January  1,  1980  to  March  31,  1980.  These  reports  contain  the  names, 
job  titles,  and  salaries  of  all  employees  of  the  Senate  and  the  House. 
The  sex  of  employees  was  determined  from  inspection  of  the  names.  When 
the  name  did  not  clearly  identify  the  sex  of  the  employee,  that  employee 
was  classified  as  "sex  unknown."  The  sex  of  only  approximately  four  percent 
of  Senate  employees  and  six  percent  of  House  employees  could  not  be  identified. 
Data  on  the  "sex  unknown"  employees  was  not  used  in  the  analysis. 

This  report  covers  only  employees  on  the  personal  staffs  of  Senators  and 
Representatives;  committee  staff  are  not  included. 

Employees  with  Non-Continuous  Service 

Some  of  the  employees  listed  in  the  data  sources  had  not  been  employed 
for  the  full  period  covered  by  the  reports  of  the  Secretary  of  the  Senate 
and  the  Clerk  of  the  House.   For  example,  some  employees  were  hired 
midway  through  the  period  studied.   The  salaries  of  those  employees  with 
non-continuous  service  were  not  comparable  to  the  salaries  paid  to  employees 
who  were  employed  for  the  full  period  of  the  study  because  the  salaries 
of  the  non-continuous  employees  were  based  on  fewer  days  worked.   The 
solution  to  this  problem  was  to  eliminate  the  non-continuous  employees 
from  the  study.   Employees  with  non-continuous  service  made  up  1,404  of 
the  total  of  4,536  employees  in  the  Senate  and  1,989  out  of  a  total  of 
8,131  employees  in  the  House. 

It  is  possible  that  excluding  the  employees  with  non-continuous  service 
could  have  introduced  a  systematic  bias  into  the  results.   For  example, 
it  was  suggested  that  female  employees  might  have  a  higher  turnover  rate 
and  thus  be  overrepresented  among  the  employees  with  noncontinuous  service. 
To  check  for  possible  bias,  the  number  of  non-continuous  employees  was 
divided  by  sex.   Overall,  63  percent  of  the  Senate  employees  included 
in  the  study  were  female,  and  37  percent  were  male.   Of  the  non-continuous 
employees,  56  percent  were  female  and  44  percent  were  male.   In  the 
House,  63  percent  of  included  employees  were  female  and  37  percent  were 
male,  the  same  proportions  as  in  the  Senate.   Non-continuous  employees  in  the 
House  were  58  percent  female  and  42  percent  male.  Women  were,  If  anything, 
slightly  underrepresented  among  the  non-continuous  employees,  although 
the  difference  was  not  great  enough  to  bias  the  results  in  a  major  way. 
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Job  Categories 

All  of  the  Senate  and  House  employees  were  grouped  into  twenty  functional 
job  categories  based  on  their  job  titles.   The  categories  were  created  and 
employees  assigned  to  categories  before  the  analysis  was  performed.   The 
twenty  categories  are  listed,  with  a  description  of  each  category,  in 
Appendix  A.   All  categories  except  the  miscellaneous  category  were  included 
in  the  analysis.   The  miscellaneous  category  included  22  employees  in  the  Senate 
and  86  in  the  House.   Also  in  Appendix  A  are  lists  of  the  specific  job  titles 
included  in  each  job  category. 

The  distribution  of  non-continuous  employees  by  job  category  was  also 
examined.   This  examination  revealed  no  major  differences  between  the  employees 
included  in  the  study  and  the  non-continuous  employees  in  their  distribution 
by  job  categories  by  sex. 

Job  titles  and  functions  in  both  the  Senate  and  the  House  vary  from 
office  to  office.   Although  the  employees  were  grouped  into  job  categories 
for  purposes  of  this  study,  this  does  not  mean  that  every  employee  in  a 
category  did  the  same  work.  Within  job  categories,  however,  employees 
were  similar  in  the  kind  of  work  performed  and  in  their  level  of 
responsibility.  For  example,  an  employee  in  the  job  category  of  secretary, 
who  did  typing  and  filing  and  other  clerical  duties,  performed  a  different 
kind  of  work  from  that  of  a  legislative  correspondent,  who  drafted  responses 
to  constituents  on  legislative  subjects.   The  work  of  a  secretary  also 
differed  in  the  level  of  responsibility  from  that  of  an  executive  secretary, 
who  may  have  directed  the  clerical  functions  of  an  office,  or  who  may  have 
served  as  the  personal  secretary  to  a  Senator  or  Member  of  Congress. 


Limitations  of  the  Data 

The  nature  of  the  data  imposed  certain  limitations  on  the  depth  of  the 
analysis.   Data  in  the  study  are  limited  strictly  to  job  classification  and 
salary  levels  for  both  sexes.   Other  factors  relating  to  hiring  practices 
are  not  included,  since  there  are  no  data  on  these  factors. 

It  would  be  incorrect  to  assume,  however,  that  Congressional  hiring  is 
done  primarily  on  the  basis  of  background,  education,  or  experience. 
There  are  no  official  standards  for  Congressional  jobs.  Minimum  educational 
levels  or  work  skills  strictly  required  In  other  types  of  government  work 
are  not  necessarily  conditions  of  employment  on  Capitol  Hill.  In  fact, 
a  great  disparity  may  exist  in  educational  background  among  persons  in  both 
the  top  positions  in  the  offices,  and  in  entry-level  jobs.  For  example, 
in  a  particular  office,  the  administrative  assistant  may  have  an  undergraduate 
degree,  while  the  support  staff  have  advanced  degrees. 
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The  report  of  the  Obey  Commission  (U.S.  House  of  Represen- 
tatives, 95th  Congress,  1st  Session,  Final  Report  of  the 
Commission  on  Administrative  Review,  Communication  from  the  Chairman, 
House  Doc.  No.  95-272)  in  1977  examined  these  factors.  When  education 
was  controlled,  the  Obey  Commission  found  that  women  still  earned  less 
than  men  across  the  board.   For  example,  among  all  employees  with  only 
high  school  degrees,  twice  as  many  men  (18  percent)  as  women  (9  percent) 
earned  $20,000  or  more.   For  those  with  graduate  degrees,  25  percent 
of  the  males  versus  three  percent  of  the  females  earned  over  $30,000. 
In  every  single  educational  category,  women  earned  less  than  men. 

Nor  can  experience  be  labelled  as  a  primary  factor  in  hiring.  Tenure 
for  Capitol  Hill  employees  was  short,  according  to  the  Obey  Commission. 
The  average  tenure  of  employment  for  all  employees  was  two  and  one-half  to 
three  years.   Of  all  the  respondents  in  the  Obey  survey,  over  half  Indicated 
that  they  had  held  their  position  for  less  than  two  years.  Coupled  with 
the  fact  that  most  Capitol  Hill  employees  were  also  young  in  comparison 
to  the  private  sector,  it  seems  unlikely  that  age  and  experience  are  the  major 
qualifying  factors  for  employment. 
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HOUSE  STAFF 


Members  of  the  House  of  Representatives  employed  5,777  staff  members 
who  were  covered  by  the  study.   (For  a  discussion  of  employees  not  covered, 
see  section  of  this  report  on  Methodology,  p.  4.)  The  mean  (average) 
salary  of  House  staff  was  $18,095,  with  a  standard  deviation  of  $9,218.  1/ 

Average  Female  Salaries  Lower 

Table  H-1  shows  the  number  and  percentage  of  female  and  male  House 
staff.   Of  the  total,  nearly  two-thirds  (63.4  percent)  were  women  and  one- 
third  (36.6  percent)  were  men.   From  Table  H-2  It  Is  apparent  that  overall 
female  salaries  were  substantially  lower  than  male  salaries.  The  average 
salary  for  women  was  $15,989,  while  the  average  for  men  was  $21,745, 
nearly  $6,000  higher.  Expressed  In  terms  of  percentages,  the  average 
salary  that  female  employees  earned  was  only  73.5  percent  of  the  average 
male  employee's  salary. 


TABLE 

H-1 

Number  of  Staff  by 

Sex 

House 

Scaff 

Number 

Percent 

:  of 

Total 

3663 

63. 

iX 

2114 

36. 

6 

Female 
Hale 

TOTAL  5777  100.0 


1/     The  standard  deviation  is  a  measure  of  how  widely  dispersed  a  group  of 
numbers  are  from  the  mean.  The  larger  the  standard  deviation  In  relation 
to  the  mean,  the  more  widely  dispersed  are  the  numbers. 
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Female 

Male 


TABLE  H- 

-2 

Salary  by 

Sex 

House  Scaff 

Median 

Mean 

Standard 

Salary* 

Salary 

Deviation 

$15,200 

$15,989 

$6,810 

19,600 

21,745 

11,442 

TOTAL 


16,400 


18,095 


9,218 


Female  Salary 
as  Percent  of 
Male  Salary 


73. 5Z 


*Medlan  salary  is  rounded  down  to  the  nearest  $400. 


Political  Party  Not  a  Factor  In  Salary 

The  percentage  of  female  to  male  employees  was  about  the  same  for  both 
Democratic  and  Republican  offices,  as  Table  H-3  demonstrates.   (Political 
party  in  this  analysis  refers  to  the  political  party  of  the  employer.) 

Democrats  had  slightly  fewer  female  employees  (62.9  percent)  than 
did  Republicans  (64.7  percent).  The  difference  between  the  parties  in 
this  respect,  however,  is  not  great. 


TABLE  H-3 
Number  of  Staff  by  Sex  by  Political  Party 
House  Staff 


Percent 

Percent 

Number 

of  Total 

of  Party 

Democratic  offices 

3644 

63. IZ 

100. Ot 

Female 

2291 

62.9 

Male 

1353 

37.1 

Republican  offices 

2083 

36.1 

100.0 

Female 

1347 

64.7 

Male 

736 

35.3 

Other  offices 

50 

0.9 

TOTAL 


5777 


100.0 
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In  terms  of  average  salaries,  as  Table  H-4  shows,  Che  difference 
between  the  political  parties  was  not  large.   In  Democratic  offices,  the 
average  salary  of  women  was  $16,109,  which  was  74.8  percent  of  the  average 
salary  of  men.   In  Republican  offices,  the  average  female  salary  was 
slightly  lower,  $15,768,  or  71.3  percent  of  the  average  male  salary. 


TABLE  H-4 
Salary  by  Sex  by  Political  Party 
House  Staff 


Median 
Salary 

Mean 
Salary 

Standard 
Deviation 

Democratic  offices 

Female 

$15,200 

$16,109 

$6,825 

Male 

19,200 

21,546 

11,302 

Mean  Female 
Salary  as  Percent 
of  Mean  Male 
Salary 

74.82 

Republican  offices 

Female 

14,800 

15,768 

6,772 

Male 

20,400 

22.102 

11,697 

Mean  Female 
Salary  as  Percent 
of  Mean  Male 
Salary 

71. 3X 
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More  Women  at  Bottom  of  Salary  Range 

Table  H-5  and  Figure  H-1  display  the  range  of  salaries  for  female  and 
male  House  staff.  More  of  the  women's  salaries  than  of  the  men's 
were  grouped  at  the  lower  end  of  the  salary  range.  Over  30  percent 
of  all  female  salaries  fell  in  the  $12,000  to  $15,999  Interval, 
one  of  the  lowest  in  the  salary  range. 

More  than  half  (56. 5  percent)  of  women's  salaries  fell  below  $16,000, 
while  only  about  one-third  (35.0  percent)  of  the  men's  salaries  were  that  low. 
Nearly  80  percent  (79.0  percent)  of  the  women,  but  only  slightly  over  half 
(51.3  percent)  of  the  men,  had  salaries  of  less  than  $20,000.  Over  90 
percent  (93.9  percent)  of  the  women  earned  less  than  $28,000,  compared 
to  Just  under  three-quarters  (74.0  percent)  of  the  men. 


TABT.R  li-5 

Dlacrlbutlon 

of  Salary  by  Sax 

Houaa 

Staff 

PaMla 

Mala 

Nuabar 

Pareanc 

Parcant 
Balow  Thla 
Salary 
Ranga 

NuBliar 

Parcant 

Parcant 
Balow  Thia 
Salary 
S§E«S 

$48. 000  H- 

14 

0.4X 

99. 6Z 

81 

3.8X 

96. 2Z 

44,000-47,999 

7 

0.2 

99.4 

54 

2.6 

93.6 

40,000-43.999 

IS 

0.4 

99.0 

73 

3.5 

90.2 

36,000-39.999 

25 

0.7 

98.3 

74 

3.5 

86.7 

32,000-33.999 

51 

1.4 

96.9 

121 

5.7 

80.9 

28.000-31.999 

110 

3.0 

93.9 

146 

6.9 

74.0 

24.000-27.999 

183 

5.0 

88.9 

196 

9.3 

64.8 

20.000-23,999 

363 

9.9 

79.0 

285 

13.5 

51.3 

16.000-19.999 

825 

22.5 

56.5 

345 

16.3 

35.0 

12,000-13.999 

1149 

31.4 

25.1 

406 

19.2 

15.8 

8.000-11.999 

705 

19.2 

5.9 

169 

8.0 

7.8 

4,000-7,999 

154 

4.2 

1.7 

94 

4.4 

3.3 

1,-3,999 

62 

1.7 

0.0 

70 

3.3 

0.0 
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FIGURE  H-1 
Distribution  of   Salary   by  Sex 
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More  Women  In  Low-Paying  Job  Categories 

Table  H-5  demonstrated  that  the  salaries  of  women,  more  so  than  the 
salaries  of  men,  tended  to  be  grouped  at  the  lower  end  of  the  salary  range. 
One  reason  for  this  is  that  women  were  more  likely  than  men  to  have  the 
type  of  job  that  paid  less. 

For  purposes  of  the  analysis,  all  Congressional  staff  positions  were 
grouped  into  nineteen  job  categories.   (For  a  list  of  the  job  categories 
and  a  description  of  the  positions  they  cover,  see  Appendix  A,  page  36.) 
An  average  salary  was  computed  for  all  staff  in  each  category  and  the 
categories  were  ranked  from  the  highest  to  lowest  by  average  salary.   Figure 
H-2  shows  the  ranking  of  the  nineteen  job  categories  and  the  percent  of 
women  and  men  in  each  category. 

In  four  of  the  five  highest  paid  job  categories,  the  percentage  of 
women  was  less  than  the  percentage  of  men.   For  example,  the  highest  paid 
category,  administrative  assistant,  contained  24  percent  women  and  76 
percent  men. 

At  the  opposite  end  of  the  scale,  eight  of  the  nine  lowest  paid  job 
categories  contained  larger  proportions  of  women  than  men.   In  two  of  these 
low-paid  categories  —  secretary  and  receptionist  —  the  percentage  of 
women  was  over  90  percent.  The  only  one  of  the  nine  lowest  paid  categories 
which  did  not  contain  more  women  than  men  was  the  lowest  one,  intern. 
The  job  of  Intern,  which  is  a  short-term  position  usually  filled  by  a 
college  student,  was  held  by  nearly  equal  numbers  of  men  and  women. 
The  actual  numbers  of  men  and  women  in  each  job  category  are  shown  in 
Appendix  B,  Table  B-1,  page  42. 
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FICURE  H-2 
Distribution  of  Staff  by  Sex  In  All  Job  Categories 
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In  Same  Job  Category,  Women  Earn  Less 

For  jobs  In  the  same  category,  women  tended  to  earn  less  than  men  on 
average.   Figure  H-3  shows  the  average  female  and  male  salaries  within 
each  of  the  nineteen  job  categories.   In  thirteen  of  the  nineteen  categories 
the  average  salary  for  women  was  less  than  the  average  salary  for  men.   Female 
legislative  assistants  earned  an  average  of  $19,182  while  male  legislative 
assistants  earned  $21,015.   Female  field  representatives  were  paid  an 
average  of  $14,643  compared  to  an  average  of  $19,294  for  male  field  repre- 
sentatives.  In  the  category  of  field  manager,  the  difference  was  the 
greatest  —  the  women  earned  an  average  of  $18,785  compared  to  $28,041 
for  the  men.   Means  and  standard  deviations  by  sex  for  each  Job  category 
can  be  found  in  Appendix  B,  Table  B-2,  p.  43. 
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Fewer  Women  In  More  Responsible  Legislative  Jobs 

Another  way  to  analyze  the  differences  between  the  types  of  jobs  held 
by  women  and  men  Is  to  examine  the  proportion  of  female  and  male  staff  In 
three  closely  related  job  categories.   Table  H-6  and  Figure  H-4  display  the 
average  salaries  and  the  numbers  of  women  and  men  in  the  categories 
of  legislative  director,  legislative  assistant  and  legislative  corres- 
pondent.  The  position  of  legislative  director  is  generally  one  of  the 
top  jobs  in  a  Congressional  office.  He  or  she  manages  the  work  of  a 
number  of  legislative  assistants  and  other  staff.  Next  In  the  hierarchy 
Is  the  legislative  assistant,  who  has  responsibility  for  researching 
legislative  issues,  writing  legislation,  and  advising  the  Member  of  Congress 
on  matters  of  legislative  policy.  The  job  of  a  legislative  correspondent 
involves  drafting  responses  on  legislative  issues  to  constituents  who 
write  to  the  Member. 

As  Table  H-6  demonstrates,  the  average  salaries  of  tue  employees  in 
each  of  these  job  categories  decreased  as  the  level  of  job  responsibility 
decreased.   The  average  salary  of  a  legislative  director  was  $25,148, 
compared  to  $20,216  for  a  legislative  assistant,  and  $13,252  for  a 
legislative  correspondent.   The  proportion  of  women  in  the  job  categories 
increased  as  responsibility  and  pay  decreased.   Thirty-seven  percent  of 
legislative  directors  were  women,  compared  to  44  percent  of  legislative 
assistants  and  66  percent  of  legislative  correspondents. 

TABLE  H-6 
Distribution  of  Staff  by  Sex  Among  Legislative  Jobs 
House  Staff 


All  Staff 

Female 

Ml 

lU 

Mean 

Standard 

Percent  of 

Percent  of 

Number 

Salary 

Deviation 

Number 

All  Staff 

Number 

All  Staff 

38 

$25,148 

$5,797 

14 

37Z 

24 

63Z 

610 

20,216 

6.582 

266 

44 

344 

56 

109 

13,252 

3,331 

72 

66 

37 

34 

Job  Category 
Legls.  Director 
Legls.  Assistant   610 
Legls.  Corresp. 

FIGURE  H-4 
Distribution  of  Staff  by  Sex  Among  Legislative  Jobs 
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More  Men  Than  Women  In  Pollcy-Maklng  Jobs 

As  the  example  of  the  legislative  Job  categories  shows,  women  tended 
to  be  most  represented  In  the  Job  categories  with  the  least  responsibility. 
The  same  was  also  true  over  all  Job  categories.  From  the  nineteen  Job 
categories,  seven  were  Identified  as  having  a  significant  aaount  of  policy-making 
responsibility.  The  seven  categories  and  the  percentage  of  women  and  men 
in  each  category  are  displayed  in  Table  H-7 . 

In  all  the  policy-making  Job  categories  but  one,  field  manager,  the 
percentage  of  women  was  much  lower  than  the  percentage  of  men.  In  the  seven 
policy-making  categories  combined,  the  proportion  of  women  was  only  38 
percent,  compared  to  62  percent  for  men. 

Among  all  House  staff,  only  16.1  percent  of  all  women  held  policy-making 
Jobs,  while  45.7  percent  of  all  men  held  policy-making  positions. 


TABLE  li-7 
Female  and  Hale  Staff  In  Pollcy-Haklng  Jobs 
House  Staff 


Fenale 


Male 


Job  Catexorv 

Number 

Percent  of 
All  Staff 

Number 

Percent  of 
All  Staff 

Admiblstratlve  Asst. 

83 

24X 

270 

76Z 

Counsel 

4 

19 

17 

81 

Field  Manager 

116 

54 

99 

46 

Legislative  Asst. 

266 

44 

344 

56 

Legislative  Director 

14 

37 

24 

63 

Press  Asst. 

61 

33 

126 

67 

Professional  Staff 

44 

34 

86 

66 

All  Policy- 
Maklng  Jobs 

588 

38 

966 

62 

Percent  of 
All  Staff 
By  Sex  in 
Policy-Making 
Jobs 

16. 

.IX 

45. 7X 
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More  Women  than  Men  In  Clerical  Jobs 

Of  employees  in  clerical  job  categories,  women  vastly  outnumbered 
men.   Four  of  the  nineteen  job  categories  were  determined  to  be  primarily 
clerical  in  nature-   These  four  categories  are  shown  in  Table  H-8 .   In 
one  of  the  clerical  categories,  women  made  up  73  percent  of  the  job- 
holders, and  in  the  other  three,  the  proportion  of  women  was  over  90 
percent.   Women  also  made  up  90  percent  of  the  four  clerical  job  categories 
combined . 

Of  all  staff,  37.1  percent  of  women,  compared  to  only  6.9  percent  of 
all  men,  held  clerical  jobs. 

TABLE  H-8 
Female  and  Male  Staff  In  Clerical  Jobs 
House  Staff 


Female 


Job  Category 
Clerical  Asst. 
Executive  Secy. 
Receptionist 
Secretary 


Number 

Percent  of 
All  Staff 

Number 

Percent  of 
All  Staff 

232 

73Z 

86 

27: 

314 

93 

2A 

7 

177 

97 

6 

3 

636 

95 

30 

5 

All  Clerical 
Jobs 


1359 


90 
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Percent  of 
All  Staff 
by  Sex 
In  Clerical 
Jobs 


37.lt 


6.9Z 


FIGURi;  H-5 
Percent  of  Men  and  Women  In  PoUcy-jIaklnR  and  Clerical  Positions 
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SENATE  STAFF 


Senate  offices  contained  2,994  staff  members  who  were  employed  during 
the  full  term  of  the  study.  The  mean  (average)  salary  of  Senate  personal 
staff  was  $19,208.   The  median  (point  which  half  of  the  salaries  are 
above  and  half  below)  was  $16,400. 


Average  Female  Salaries  Lower 

Table  S-1  breaks  down  the  employees  by  sex.   Over  63  percent  were 
women,  36.6  percent  were  men. 


Female 
Hale 


TABLE 

S-1 

Number  of  Staff  by  Sex 

Senate 

Staff 

Ntifflber 

Percent 
63 

3f  Total 

1899 

.4Z 

1095 

36 

6 

TOTAL 


2994 


100.0 


Table  S-2   illustrates   that,    overall,    the   salaries   of    female   employees 
were  considerably  lower   than   those   of  male   employees.    The  mean  salary 
of  male  employees  was   $24,160,    while   that   of   female  employees  was   $16,192, 
nearly  $8,000  lower.    In  other  words,    the  mean  salary   of  women  was   only 
67  percent  of   the  mean  salary  of  men. 


Fenale 
Male 


TABLE 

5- 

2 

Salary  by 

Sex 

Senate 

Staff 

Median 

Mean 

Standard 

Salary* 

Salary 

Deviation 

$14,800 

$16,192 

$7,676 

21,800 

24,160 

13.466 

TOTAL 


16,400 


19,208 


10,877 


Female  Salary 
as  Percent  of 
Male  Salary 


67.01 


'Median  salary  Is  rounded  down  to  the  nearest  $200. 
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Polltlcal  Party  Not  a  Factor  In  Salary 

Table  S-3  shows  the  proportion  of  female  to  male  employees  by  the 
political  party  of  the  Senators  who  employed  them*   In  both  Democratic 
and  Republican  offices,  women  made  up  over  60  percent  of  the  employees 
and  men  made  up  over  35  percent.   Democratic  offices  contained  a  slightly 
larger  percentage  of  men  and  a  smaller  percentage  of  women  than  Republican 
offices.   The  difference  was  not  great,  however. 


TABLE  s-3 
Number  of  Staff  by  Sex  by  Political  Party 
Senate  Staff 


Number 


Democratic  offices 

1744 

Female 

1099 

Male 

645 

Republican  offices 

1230 

Female 

788 

Male 

442 

Other  offices 

20 

TOTAL 

2994 

Percent 

of  Total 

58. 2t 


41.1 


0.7 


100.0 


Percent 
of  Party 

100. OZ 

63.0 

37.0 

100.0 
64.1 
35.9 
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In  terms  of  salary,  the  differential  between  women  and  men  was  also  not 
affected  by  the  political  party  of  the  Senate  employer,  as  Table  S-A 
demonstrates.  Among  Democrats,  the  mean  salary  of  women  was  67. A  percent 
of  the  mean  salary  of  men.  Among  Republicans  it  was  67.2  percent.  The 
difference  between  political  parties  was  negligible. 


TABLE  S-4 

Salary  by  Sex  by  Political  Party 

Senate  Staff 


Median 
Salary 

Hean 
Salary 

Standard 
Deviation 

Democratic  offices 

Female 

$15,200 

$16,628 

$7,612 

Male 

22,200 

24,683 

13,581 

Mean  Female  Salary 
as  Percent  of 
Mean  Hale  Salary 

67. 4Z 

Republican  offices 

Female 

14,600 

15,799 

7,739 

Hale 

21,400 

23,500 

13,145 

Mean  Female  Salary 
as  Percent  of 
Mean  Hale  Salary 

67. 2Z 
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More  Women  at  Bottom  of  Salary  Range 

Examination  of   the   distributions   of  male  and  female  salaries,    shown 
In  Table  S-5  and  Figure  S-1,    sheds  more  light   on  the  male-female  dlffereatial« 
Over  30   percent   of  all   female  employees'    salaries   fell   In  the  $12,000 
to  $15,999   range*   This   Is  a  much  gjreater  concentration  than  was   found 
anywhere  In  the  range   of  male  employees'    salaries,   which  tended  to  be 
spread  more  evenly   throughout   the  entire   income   range. 

Over  half   (57.2   percent)   of  all  women  had  salaries   of  less   than  $16,000, 
while   only  about   one-third   (32.3   percent)   of   the  men  had  salaries   below  that 
figure.      Over  three-quarters   (76.9   percent)   of  all  women  made  less   than  $20,000 
per  year,    compared   to  only  45   percent   of   the  men.      Over  90  percent   (92.2 
percent)   of   the  women,   compared   to  65  percent   of   the  men,    had  salaries 
under  $28,000. 


TABLE 

S-5 

Distribution  of 

■  Salary  by  Sex 

Senate 

Staff 

Female 

Male 

Salary  RanRe 

Nunber 

Percent 

Percent 

Below  This 

Salary 

Ran^e 

Number 

Percent 

Percent 
Below  ThU 
Salary 
Range 

$48,000+ 

9 

O.SZ 

99. 5X 

76 

6.9X 

93.  IX 

44,000-47,999 

10 

0.5 

99.0 

56 

5.1 

87.9 

40,000-43.999 

9 

0.5 

98.5 

45 

4.1 

83.8 

36,000-39,999 

21 

1.1 

97.4 

58 

5.3 

78.5 

32,000-35,999 

24 

1.3 

96.2 

69 

6.3 

72.2 

28,000-31.999 

75 

3.9 

92.2 

79 

7.2 

65.0 

24,000-27,999 

106 

5.6 

86.6 

108 

9.9 

55.2 

20,000-23,999 

184 

9.7 

76.9 

111 

10.1 

45.0 

16,000-19,999 

375 

19.7 

57.2 

139 

12.7 

32.3 

12,000-15,999 

579 

30.5 

26.7 

162 

14.8 

17.5 

8,000-11,999 

339 

17.9 

8.8 

80 

7.3 

10.2 

4,000-7,999 

108 

5.7 

3.2 

72 

6.6 

3.7 

1-3,999 

60 

3.2 

0 

40 

3.7 

0 
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FIGURE  S-1 
Distribution  of  Salary  by  Sex 
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More  Women  In  Low-Paying  Job  Categories 

One  reason  for  the  lower  average  salaries  of  women  is  that  women 
were  more  likely  than  men  to  have  the  type  of  Jobs  that  pay  lower  salaries. 
Figure  2  shows  graphically  the  percentage  of  female  and  male  Job  holders 
In  each  Job  category.  The  Job  categories  In  this  graph  are  ranked  In 
order  from  the  one  which  paid  the  highest  average  salary  to  the  one 
which  paid  the  lowest  average  salary.  (For  a  description  of  the  functions 
of  the  Jobs  in  each  category,  see  Appendix  A,  page  36.)   Men  made  up  a 
larger  percentage  than  women  of  employees  in  the  five  highest  paid  Job 
categories.   On  the  other  hand,  eight  of  the  nine  lowest  paid  Job  categories 
contained  more  women  than  men.   The  lowest  paid  Job  category,  intern, 
a  position  usually  reserved  for  college  students,  had  equal  numbers  of 
men  and  women.   The  exact  numbers  of  persons  in  each  category  are  shown 
in  Appendix  B,  Table  B-3,  page  44. 
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FIGURE  S-2 
Distribution  of  Staff  by  Sex  in  All  Job  Categories 
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In  Same  Job  Category,  Women  Earn  Less 

Even  within  a  job  category,  however,  women  tended  to  have  lower 
salaries  than  men.   Figure  S-3  shows  the  average  female  and  average  male 
salaries  for  each  of  the  nineteen  Job  categories*  In  fourteen  of  the 
nineteen  job  categories,  the  average  salary  for  men  was  higher  than  the 
average  salary  for  women.   Female  legislative  assistants  made  an  average 
of  $22,553  compared  to  an  average  of  $26,906  for  male  legislative  assistants. 
Female  field  representatives  averaged  $15,605  compared  to  $18,607  for 
male  field  representatives.   The  differential  between  field  managers  was 
even  greater  —  female  salaries  averaged  $20,002  to  males'  $30,502.  One 
of  the  largest  differences  was  between  female  and  male  press  assistants. 
Of  staff  In  this  category,  women  earned  an  average  of  $19,358  and  men 
$31,204.   Means  and  standard  deviations  ly  sex  for  each  of  the  job  categories 
can  be  found  In  Appendix  B,  Table  B-4,  page  45. 

All  the  job  categories  in  which  female  average  salaries  were  higher 
than  male  average  salaries  were  also  categories  In  which  women  predominated. 
It  seems  that,  among  Senate  staff,  men  made  lower  salaries  than  women 
in  what  have  been  primarily  "women's  jobs." 
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Fewer  Women  In  More  Responsible  Legislative  Jobs 

In  three  related  legislative  job  categories,  the  percentage  of 
women  decreased  as  the  salary  and  responsibility  increased.   Women  dominated 
the  lowest  paying  category. 

Table  S-6  displays  salaries  and  percentages  of  men  and  women  in  the 
categories  of  legislative  director,  legislative  assistant,  and  legislative 
correspondent.   Employees  in  all  three  of  these  positions  deal  directly 
with  legislation,  but  at  very  different  levels  of  responsibility.   (For 
a  description  of  these  jobs,  see  p.  36.) 

As  Table  S-6  and  Figure  S-4  show,  the  average  salaries  of  employees  in 
these  three  job  categories  increased  with  increased  responsibility.  The 
average  salary  of  legislative  correspondents  was  $14,738,  compared  to 
$25,316  for  legislative  assistants,  and  $41,133  for  legislative  directors. 
As  the  table  makes  clear,  the  percentage  of  women  in  each  of  these  job 
categories  decreased  as  responsibility  and  pay  increased.  While  67  percent 
of  the  legislative  correspondents,  the  lowest  paid  of  these  positions, 
were  women,  women  made  up  only  37  percent  of  the  legislative  assistants. 
Of  the  highest  paid  of  these  positions,  the  legislative  director,  only 
12  percent  were  women. 

TABLE  S-6 
Distribution  of  Staff  by  Sex  Among  Laglalatlve  Jobs 
Senate  Staff 


All  Staff 

Fei 

sale 

Ma 

le 

Mean 

Standard 

Percent  of 

Percent  of 

Job 

Category 

Number 

Salary 

Deviation 

Number 

All  Staff 

Number 

All  Staff 

Leg. 

Director 

34 

$41,133 

$7,373 

4 

121 

30 

88Z 

Leg. 

Asst. 

367 

25,316 

9,663 

134 

37 

233 

63 

Leg. 

Correap. 

67 

14,738 

3,549 

45 

67 

22 

33 

FIGURE  S-4 
Distribution  of  Staff  by  Sex  Among  Legislative  Jobs 
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More  Men  than  Women  in  Pollcy-Maklng  Jobs 

There  appeared  to  be  a  difference  In  the  level  of  responsibility 
of  the  Joba  held  by  woman  and  by  men.  Of  the  nineteen  job  categories, 
seven  can  be  identified  as  having  a  significant  amount  of  policy-making 
responsibility.  These  are  listed  in  Table  S-7. 

Table  S-7  illustrates  the  percentage  of  Senate  staff  In  each  of  these 
policy-making  Jobs  by  sex.  Only  14.1  percent  of  women  on  Senate  staffs 
were  in  policy-making  positions,  while  49.2  percent  of  men  could  be  considered 
policy-makers.   Furthermore,  there  were  twice  as  many  men  (539)  in  policy 
positions  as  women  (267).   In  each  of  these  seven  policy-making  positions, 
except  field  manager,  the  percentage  of  men  was  much  higher  than  the 
percentage  of  women. 


TABLE  S-7 
Feaale  and  Male  Staff  In  Pollcy-Haking  Joba 
Senate  Staff 


Female 


Job  CateKorv 

Kiunber 

Percent  of 
All  Staff 

Administrative  Asst. 

8 

9Z 

Counael 

1 

4 

Field  Manager 

41 

59 

Legls.  Asst. 

134 

37 

Legia.  Director 

4 

12 

Press  Asat. 

35 

40 

Profeaaional  Staff 

44 

34 

All  Policy- 
Maklng  Joba 

267 

33 

Male 


Percent  of 

Number 

All  Staff 

83 

91Z 

24 

96 

29 

41 

233 

63 

30 

88 

S3 

60 

87 

66 

539 


67 


Parceat  of 
All  Staff 

By  Sex  in 

Pollcy-Making 

Joba 
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More  Women  than  Men  In  Clerical  Jobs 

In  examining  the  clerical  positions,  the  opposite  is  true.  Of  the 
nineteen  job  categories,  four  were  primarily  clerical.  As  Table  S-8 
shows,  women  made  up  91  percent  of  the  employees  in  the  four  clerical 
categories  combined.  Women  were  73,  91,  98,  and  98  percent  of  the  job 
holders  in  each  category.   In  contrast,  men  comprised  27,  9,  2,  and 
2  percent  of  the  same  job  categories. 

Comparing  these  numbers  to  overall  numbers  of  male  and  female  staff 
reveals  that  41.2  percent  of  all  women  working  in  Senate  offices  held 
clerical  positions.   The  corresponding  figure  for  male  employees  was  only 
7.2  percent. 


Job  Category 
Clerical  Asst. 
Executive  Secy. 
Receptionist 
Secretary 


TABLE  S-8 

Female  and 

Male  Staff   In  Clerical 
Senate  Staff 

Jobs 

Female 

Male 

Numbe 

Percent  of 
r         All  Staff 

Percent  of 
Number         All   Staff 

154 

731 

56 

271 

126 

91 

13 

9 

121 

98 

3 

2 

381 

98 

7 

2 

All  Clerical 
Jobs 


782 


91 


79 


Percent  of 
All  Staff 
by  Sex 

In  Clerical 
Jobs 
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HOUSE  AND  SENATE  COMBINED 

Combining  the  data  from  the  House  and  the  Senate  gives  an  overall 
picture  of  the  situation  among  employees  of  the  Congress.  The  study  Included 
a  total  of  8,771  employees  of  both  bodies,  as  Table  C-1  shows.  The  proportion 
of  female  and  male  staff  was  the  same  In  both  the  House  and  the  Senate, 
63.4  percent  female  and  36.6  percent  male. 


HOUSE 
Female 
Hale 

SENATE 
Female 
Male 

TOTAL 
Female 
Hale 


TABLE  C-1 

Number  of 

Staff 

by  Sex 

House 

and 

Senate 

Staff 

Number 

Percent  of  Total 
65.9 

Percent  of  Body 

5777 

3663 

63.4 

2114 

36.6 

2994 

34.1 

1899 

63.4 

1095 

36.6 

8771 

100.0 

5562 

63.4 

3209 

36.6 
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An  examination  of  mean  salaries  (Table  C-2)  reveals  that,  although  average 
salaries  were  generally  higher  in  the  Senate,  the  differential  between  female  and 
male  salaries  was  also  greater  in  the  Senate. 

In  the  House,  the  average  female  salary  was  73.5  percent  of  the  average  male 
salary.   In  the  Senate,  the  average  female  earnings  were  only  67.0  percent  of 
the  average  male  earnings.   In  the  Senate,  individual  staffs  tend  to  be  larger  and 
more  highly  structured  that  those  in  the  House. 

Overall,  in  both  bodies,  the  average  female  salary  was  71.2  percent  of  the 
average  male  salary. 


TABLE 

C-2 

Mean 

Salary  by  Sex 

House  aad 

Senate 

HOUSE 

$18,095 

Female 

15.989 

Hale 

21,7*5 

Female  Salary 
as  Percent  of 
Male  Salary 

73. 5X 

SENATE 

$19,192 

Female 

16,192 

Male 

24,160 

Female  Salary 
as  Percent  of 
Male  Salary 

67.  OZ 

TOTAL 

$18,469 

Female 

16.058 

Male 

22,569 

Female  Salary 
as  Percent  of 
Male  Salary 

71.21 
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In  both  bodies,  a  much  larger  percentage  of  men  than  of  women  held  policy- 
making positions.  As  Table  C-3  illustrates,  in  the  House  and  Senate  combined, 
46.9  percent  of  the  men,  but  only  15.4  percent  of  the  women,  held  policy-making 
jobs. 


TABLE  C-3 

Female  and  Male  Staff  In  Policy-Maklng  Jobs 

House  and  Senate 


Female 


Male 


Percent  of 

Percent  of 

Job  Category 

Number 

All  Staff 

Number 

All  Staff 

Administrative  Asst. 

91 

20. 5X 

353 

79.53; 

Counsel 

5 

10.9 

41 

89.1 

Field  Manager 

157 

55.1 

128 

44.9 

Legislative  Asst. 

400 

40.9 

577 

59.1 

Legislative  Director 

18 

25.0 

54 

75.0 

Press  Assistant 

96 

34.9 

179 

65.1 

Professional  Staff 

88 

33.7 

173 

66.3 

All  Policy- 

Making  Jobs 

855 

36.2 

1505 

63.8 

Percent  of 

- 

all  Staff 

by  Sex  In 

Policy-Making 

Jobs 

15, 

.4: 

46. 

,9X 
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On  the  other  hand,  the  situation  was  reversed  for  clerical  jobs  in  both 
houses  of  Congress.   Overall,  a  far  greater  proportion  of  women  than  of  men 
held  clerical  jobs,  as  Table  C-A  shows.   In  both  houses  combined,  38.5 
percent  of  the  women,  but  only  7.0  percent  of  the  men  held  clerical  positions. 


TABLE  C-4 

Female  and  Male 

Staff  in  Clerical 

Jobs 

House  and  Senate 

Female 

M«le 

Job  Category 

Number 

Percent  of 
All  Staff 

Number 

Percent  of 
All  Staff 

Clerical  Asst. 

386 

73.  IX 

142 

26. 9Z 

Executive  Secy. 

440 

92.2 

37 

7.8 

Receptionist 

298 

97.1 

9 

2.9 

Secretary 

X017 

96.5 

37 

3.5 

All  Clerical 
Jobs 

2141 

90.5 

225 

9.5 

Percent  of  All 
Staff  by  Sex 
in  Clerical 
Jobs 

38 

1.5X 

7. 

OZ 
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OTHER  STUDIES  —  SIMILARITY  IN  DATA 


There  have  been  two  previous  studies  of  salary  by  sex  In  the  Congress: 
the  Capitol  Hill  Women's  Political  Caucus  study  in  1975  and  the  Obey  Commission 
Report  in  1977.  Because  of  major  differences  among  the  three  studies  in  the 
methodologies  used,  the  findings  of  the  three  reports  are  not  directly  comparable. 
However,  the  patterns  of  salary  differential  between  women  and  men  are  the  same 
in  the  previous  reports  as  in  the  present  study.  Women  still  outnumber  men  by 
two  to  one  in  the  workforce,  they  are  still  clustered  in  lower-paying  Jobs,  and 
their  salaries  for  most  job  classifications  are  lower  than  men's. 

According  to  the  first  Caucus  study,  women  comprised  64  percent  of  the 
workforce  and  were  consistently  in  lower  paying  jobs.  Males  outnumbered  females 
by  three  to  one  at  salaries  above  $18,000.  Further,  three  top  professional  jobs 
were  found  to  be  overwhelmingly  dominated  by  males.  For  employees  in  two  out  of 
the  top  three  professional  categories,  the  trend  was  to  pay  men  significantly  more 
than  women.   An  update  of  the  study  in  1977  showed  women  had  made  few  gains  in 
salary  compared  to  men. 

Similarly,  the  Obey  Commission  report  findings  showed  women  still  the 
majority  of  the  workforce  (57  percent)  and  still  predominantly  in  lower  paying 
jobs,  with  men  outnumbering  women  in  upper  salary  ranges  by  ratios  as  large  as 
ten  to  one.  The  Obey  Commission  Report  pointed  out:  "The  more  important  the  job, 
the  more  likely  men  are  to  hold  the  position." 
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APPENDIX  A 
Job  Category  Descriptions 

Administrative  Assistant;   Chief  staff  person  of  the  Congressional  office 
Besides  serving  as  the  chief  political  advisor  to  the  Member  (Senator), 
the  AA  supervises  all  personnel  matters,  including  the  hiring  and  the 
firing  of  all  staff. 

Caseworker:   Handles  individual  Inquiries  from  the  state  regarding  federal 
regulations  or  general  problems  with  the  federal  government.   Assists 
with  non-legislative  matters  and  can  serve  as  a  liaison  between  constituents 
and  the  government . 

Clerical  Assistants;  General  job  classification  for  those  who  assist 
with  secretarial  duties  as  well  as  mall  operations. 

Computer  Operator;  Handles  variety  of  responsibilities  from  programming 
to  keypunching  on  computer  information  systems  used  by  the  Congress  such 
as  ROBO  machines,  SCORPIO,  CMS,  etc 

Counsel;   Staff  attorney. 

Executive  Secretary;   Top  secretarial  position  in  the  office.   Usually 
works  directly  for  the  Member  and  other  administrative  staff  in  coordinating 
scheduling,  typing,  and  other  clerical  duties. 

Field  Manager:   Represents  the  Member  in  the  state.   Coordinates  all  work 
in  the  District  offices.   Oversees  scheduling  in  the  state,  and  coordinates 
special  citizen  outreach  efforts,  such  as  mobile  district  offices  and  citizens 
hours. 

Field  Representative;   Works  in  the  state  office.   Can  be  assigned 
to  certain  project  areas  in  addition  to  acting  as  a  liaison  between 
the  state  and  federal  government  on  behalf  of  the  Member. 

Intern;  Short-term  position  normally  held  by  students  or  professionals, 
often  in  assiclation  with  a  school  or  agency.   Usually  assist*  with  projects, 
casework  and  legislative  staff. 

Legislative  Assistant;   Has  the  responsibility  for  researching  legislative 
Issues,  writing  legislation,  and  advising  on  matters  of  legislative 
policy.   Is  usually  assigned  to  handle  all  aspects  of  one  or  several 
subject  areas. 

Legislative  Correspondent;  Works  with  the  legislative  staff  to  become 
familiar  with  the  Member's  position  on  legislative  issues  in  order  to 
answer  correspondence  from  constituents. 


167 


-37- 


Leglslatlve  Director;   Coordinates  the  legislative  functions  of  the  office. 
More  prevalent  In  the  Senate  than  In  the  House,  the  Legislative  Director 
oversees  the  work  of  the  other  legislative  assistants  and  coordinates 
legislative  policy  functions. 

Press  Assistant:   Handles  all  media  contacts.   Duties  Include  answering 
all  press  Inquiries  —  for  audio,  visual  and  print  media  —  and 
distributing  press  releases,  radio  spots,  bulletins  and  special  mailings 
to  the  press.   Serves  as  spokesperson  for  the  Member  (Senator). 

Professional  Staff  Member;   Usually  a  committee  assignment;  duties 
are  closely  related  to  legislation  and  committee  work  such  as  writing 
legislation,  holding  hearings,  and  briefing  Members  on  legislative 
activities . 

Projects  Assistant;   Specifically  assigned  to  work  which  is  state- 
related;  often  work  involves  acting  as  a  liaison  between  the  state 
agencies  and  the  federal  government,  or  aiding  Individuals 
seeking  federal  assistance. 

Receptionist;   Answers  all  incoming  phone  calls  and  handles  office  visitors. 
Often  assists  with  other  office  support  duties. 

Research  Assistant;   Works  with  the  legislative  staff  on  issues  for  the 
Member.   Often  involved  with  investigative  work  for  the  Member  or 
Committee  on  one  or  several  issues. 

Secretary;  Helps  with  scheduling,  personal  correspondence,  general  office 
typing,  handling  constituent  inquiries  (such  as  Congressional  tours,  etc) 

Staff  Assistant;   General  category  designation  for  individuals  handling  a 
variety  of  duties  ranging  from  casework-related  functions  to  legislation. 
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Llst  of  Job  Titles  Included  in  Each  Job  Category 
Administrative  Assistant: 


Chief  of  staff 

Deputy  administrative  assistant 

Executive  Director 


Caseworker; 

Administrative  caseworker 

Case  manager 

Casework  aide 

Caseworker 

Chief  caseworker 

Constituent  liaison 

Constituent  relations  specialist 

Constituent  services  assistant 

or  representative 
Director  of  constituent  services 
District  caseworker 
Federal  caseworker 
Ombudsman 

Projects  caseworker 
Regional  caseworker 
Service  assistant 
Special  correspondent 


Clerical  Assistant; 

Assistant  correspondence  clerk 

Assistant  correspondence  supervisor 

Assistant  file  Clerk 

Chief  file  clerk 

Clerical  assistant 

Clerk  (if  In  staff  office) 

Clerk  -  district  office 

Clerk  field  representative 

Clerk  typist 

Correspondence  unit  assistant 

District  office  clerk 

File  clerk 

File  supervisor 

Files  supervisor 


Head  file  clerk 

Legislation  typist 

Mail  analyst 

Mall  clerk 

Mail  director 

Mail  room  assistant 

Mall  room  supervisor 

Mail  sorter 

Office  assistant 

Stenographer 

Supervisor  of  records 

Travel  coordinator 

Typist 


Computer  Operator; 


Assistant  CMS  production  manager 

CMS 

CMS  supervisor 

Computer  correspondent 

Computer  operator 

Computer  specialist 

Computer  terminal  operator 

Correspondence  management/ 
systems  aide 

Correspondence  production  manager 

Data  input  specialist 

Data  processing  assistant 

Data  specialist 

Director  of  correspondence/ 

management  section 
Director  of  systems 
Machine  room  supervisor 
MTST  operator 
Office  systems  coordinator 
Processing  manager 
Production  assistant 
Production  coordinator 
Production  supervisor 
ROBO  operator 
ROBO  typist  operator 
Supervisor  computer  correspondence 
Systems  operator 
Word  processor 
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Counsel: 


Associate  counsel 

Deputy,  counsel 

Economic  counsel 

General  counsel 

Legal  counsel 

Legislative  counsel 

Senior  counsel 

Staff  counsel 

Staff  counsel  -  communications 

(Subject)  counsel 

Executive  Secretary; 

Administrative  secretary 

Assistant  for  appointments  and 
personal  secretary 

Bookkeeper 

Bookkeeper /accountant 

Business  and  administrative  manager 

Director  of  administration 

Director  of  staff  support  services 

Executive  secretary 

Ecexutive  secretary  -  district  office 

Office  director 

Office  manager 

Office  supervisor 

Personal  secretary 

Personal  secretary/office  manager 

Personal  secretary/scheduler 

Personal  secretary  to  Member 

Staff  assistant  administrator 

Staff  coordinator 


Field  Manager; 

Administrative  assistant  (place) 

Administrative  assistant  (district) 

Chief  district  assistant 

Director,  (office) 

District  admin,  asst. 

District  administrator 

District  coordinator 

District  manager 

District  office  administrator 

District  office  manager 


Director  of  field  services 

Field  manager 

Field  office  manager 

Office  manager  district  office 

(Place)  office  manager 

(Place)  staff  director 

Regional  director 

Regional  manager 

Senior  district  assistant 

State  coordinator 

State  executive  director 


Field  Representative: 

Assistant  field  coordinator 

Assistant  field  representative 

Community  aide 

Community  liaison 

Community  liaison  specialist 

Community  representative 

Coordinator  (place) 

County  assistant 

Deputy  district  representative 

Deputy  state  representative 

District  administrative  aide 

District  aide 

District  assistant 

District  assistant  (place) 

District  office  aide 

District  office  assistant 

District  office  representative 

District  representative 

District  staff  assistant 

District  staff  person 

Eastern  regional  representative 

Field  assistant 

Field  deputy 

Field  representative 

Field  staff  assistant 

(Place)  coordinator 

Regional  assistant 

Regional  representative 

Regional  staff  assistant 

Resident  aide 

Staff  assistant  (place) 

Staff  assistant  -  district 

Staff  asslstnat  -  district  office 

Staff  assistant  district  relations 

State  representative 
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Intern: 

Academic  Intern 

D.C.  intern 

Fall  intern 

Intern 

LBJ  congressional  Intern 

Legislative  fellow 

Senior  citizen  Intern 

Senior  intern 

Staff  intern 

Student  assistant 

Student  Intern 


Miscellaneous; 

Administrative  liaison 

Consultant 

Listening  post  coordinator 

Maintenance  man 

Mobile  office  operator 

Part-time  employee 

Shared  employee 

Special  correspondent 

Specialist 

Temporary  employee 

Van  operator 


Legislative  Assistant: 

Agricultural  assistant 

Appropriations  assistant 

Immigration-naturalization- trade  assistant 

Legislative  and  governmental  relations 

Legislative  assistant 

Legislative  assistant  for  (subject) 

Legislative  staff  aide 

Legislative  staff  assistant 

Senior  citizen  advisor 

Special  assistant  for  (subject) 

Staff  legislative  aide 


Legislative  Correspondent: 


Press  Assistant: 

Communications  assistant 

Communications  coordinator 

Communications  director 

Conmiunications  supervisor 

Deputy  press  secretary 

Director  of  communications 

News  secretary 

Press  aide 

Press  and  special  projects  assistant 

Press  assistant 

Press  coordinator 

Press  legislative  assistant 

Press  secretary 

Public  information  assistant 

State  communications  assistant 


Assistant  to  legislative  assistant 
Assistant  to  legislative  director 
Legislative  clerk 
Legislative  correspondent 
Legislative  correspondence  coordinator 
Legislative  correspondence  manager 
Legislative  information  coordinator 
Legislative  research  assistant 


Legislative  Director; 

Chief  legislative  assistant 
Director  of  general  legislation 
Director  of  legislative  affairs 
Director  of  legislative  services 
Legislative  director 
Legislative  research  director 
Policy  director 
Senior  legislative  assistant 
Senior  policy  advisor 


Professional  Staff  Member; 

Administrator,  budget  priorities 

Advisor  to  ( ) 

Clerk  (if  in  committee'  office) 

Committee  assistant 

Editor 

Economist 

Financial  officer 

Investigator 

Professional  assistant 

Professional  staff  member 

Senior  special  assistant 

Senior  staff  assistant 

Special  assistant 
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Projects  ABslstant: 

Community  development  specialist 

Director  of  projects 

Director  of  projects  office 

Director  of  special  projects 

District  projects  assistant 

Federal  grants  coordinator 

Federal  projects  coordinator 

Grants  assistant 

Projects  analyst 

Project  assistant 

Project  coordinator 

Project  director 

Project  liaison 

Project  officer 

Project  person 

Special  projects 

Special  projects  coordinator 


Receptionist: 

Head  receptionist 
Receptionist 
Receptionist /secretary 
Receptionist  staff  assistant 
Receptionist  typist 


Secretary: 

Appointments  assistant 

Appointments  secretary 

Assistant  office  manager 

Case  secretary 

Communications  secretary 

Constituent  communications  secretary 

Correspondence  secretary 

District  appointments  secretary 

District  field  service  secretary 

District  secretary 

Division  secretary 

Field  secretary 

Home  secretary 

Legislative  secretary 

Legislative  secretary  to 

the  administrative  assistant 
Scheduling  secretary 
Secretarial  assistant 
Secretary 

Secretary/ caseworker 
Secretary  -  district  office 
Secretary  stenographer 
Secretary  to  (person) 
Secretary  to  constituent  services 


Staff  Assistant: 


Research  Assistant: 

Archivist 

Chief  research  assistant 

Librarian 

Research  aide 

Research  assistant 

Research  director 

Researcher 

Research  and  (subject) 


Administrative  aide 

Administrative  staff  assistant 

Aide 

Assistant 

Assistant  to  administrative  aide 

Assistant  to  the  administrative  aide 

Assistant  to  the  Senator 

Congressional  aide 

Congressional  assistant 

Executive  assistant 

Executive  assistant/ 

legislative  director 
Special  assistant  to  (person) 
Staff  aide 
Staff  assistant 
Staff  member 
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TABLE  B-1 

Job  Categories  Ranked  by  Mean  Salary  Compared 
to  Distribution  of  Staff  by  Sex 


Job  Category 
Admin.  Asst. 
Leg.  Dlr. 
Field  Mngr. 
Press  Asst. 
Counsel 
Exec.  Sec'y. 
Leg.  Asst. 
Prof.  Staff 
Projects  Asst. 
Field  Rep. 
Research  Asst. 
Staff  Asst. 
Caseworker 
Sec'y- 

Computer  Opr. 
Clerical  Asst. 
Leg.  Corr. 
Receptionist 
Intern 


House  Staff 

All  Staff 

Femali 

e 

Male 

Mean 

Standard 

Percent  of 

Percent  of 

Number 

Salary 

Deviation 

Number 

all  Staff 

Number 

all  Staff 

353 

$38,164 

$10,189 

83 

24% 

270 

76% 

38 

25, US 

5,797 

14 

37 

24 

63 

215 

23,047 

8,826 

116 

54 

99 

46 

187 

22,220 

7,088 

61 

33 

126 

67 

21 

21,810 

10,154 

4 

19 

17 

81 

338 

21,292 

6,624 

314 

93 

24 

7 

610 

20,216 

6,582 

266 

44 

344 

56 

130 

19,501 

8,069 

44 

34 

86 

66 

56 

18,479 

4,970 

31 

55 

25 

4:; 

AA3 

17,299 

7,567 

190 

43 

253 

5? 

83 

15,758 

7,970 

29 

35 

54 

65 

1322 

15,626 

7,292 

866 

66 

456 

34 

395 

15,473 

4,600 

327 

83 

68 

17 

666 

14,395 

5,158 

6  36 

95 

30 

5 

,  51 

13,885 

2,348 

38 

75 

13 

25 

318 

13,278 

7,228 

232 

73 

86 

27 

109 

13,252 

3,331 

72 

66 

37 

34 

183 

12,379 

2,974 

177 

97 

6 

3 

11 

6,680 

4,417 

5 

45 

6 

54 
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TABLE  R-2 
Salary  by  Sex  by  Job  Category 
House  Staff 


Female 


Male 


Mean 

Standard 

Mean 

Standard 

Job  Category 

Number 

Salary 

Deviation 

Number 

Salary 

Deviation 

Admin.  Aast. 

83 

$34,825 

$9,339 

270 

$39,191 

$10,236 

Leg.  Dir. 

U 

23,349 

5,315 

24 

26.197 

5,914 

Field  Mngr. 

116 

18,785 

6,724 

99 

28.041 

8,388 

Press  Asst. 

61 

19,842 

5,727 

126 

23,371 

7,410 

Counsel 

4 

23,275 

6,302 

17 

21,465 

10.989 

Exec.  Sec'y. 

314 

21,055 

6,326 

24 

24,391 

9,359 

Leg.  Asst. 

266 

19,182 

5.148 

344 

21,015 

7,414 

Prof.  Staff 

44 

17,632 

6.900 

86 

20,458 

8,485 

Projects  Asst. 

31 

17,495 

4,974 

25 

19,698 

4,783 

Field  Rep. 

190 

14,643 

5,421 

253 

19,294 

8,312 

Research  Asst. 

29 

16,371 

7,390 

54 

15.430 

8,314 

Staff  Asst. 

866 

14,704 

5,891 

456 

17,377 

9,150 

Caseworker 

327 

15,673 

4,604 

68 

14,514 

4,489 

Secretary 

636 

14,109 

4,771 

30 

20.468 

8.469 

Computer  Opr. 

38 

13,444 

2,319 

13 

15,175 

1.990 

Clerical  Asst. 

232 

12.853 

5,933 

86 

14,426 

9.867 

Leg.  Corr. 

72 

13,290 

3,266 

37 

13.17a 

3,499 

Receptionist 

177 

12,430 

3.007 

6 

10.882 

949 

Intern 

5 

9,718 

4,837 

6 

4.149 

1.840 
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TABLE  B-3 


Job  Categories  Ranked  by  Mean  Salary  Compared 
to  Distribution  of  Staff  by  Sex 


Senate  Sti 

aff 

All  Sta 

ff 

Female 

Male 

Mean 

Standard 

Percent  of 

Percent  of 

Job  Category 

Number 

Salary 

Deviation 

Number 

all  Staff 

Number 

all  Staff 

Admin.  Asst. 

91 

$46,464 

$8,200 

8 

9Z 

83 

91X 

Leg.  Dir. 

34 

41,133 

7,373 

4 

12 

30 

88 

Press  Asst. 

88 

26,493 

11,445 

35 

40 

53 

60 

Leg.  Asst. 

367 

25,316 

9,663 

134 

37 

233 

63 

Counsel 

25 

24,795 

16,924 

1 

4 

24 

96 

Tleld  Manager 

70 

24,352 

9,877 

41 

59 

29 

41 

Exec.  Secy. 

139 

24,124 

7,949 

126 

91 

13 

9 

Prof.  Staff 

131 

23,079 

12,298 

44 

34 

87 

66 

Projects  Asst. 

22 

22,638 

9,096 

11 

50 

11 

50 

Field  Rep. 

197 

17,145 

8,287 

96 

49 

101 

51 

Staff  Asst. 

708 

16,713 

9,107 

445 

63 

263 

37 

Caseworker 

164 

15,812 

5,911 

135 

82 

29 

18 

Computer  Opr. 

83 

15,390 

7,112 

66 

80 

17 

20 

Secretary 

388 

14,790 

5,286 

381 

98 

7 

2 

Leg.  Corres. 

67 

14,738 

3,549 

45 

67 

22 

33 

ReceptioniBt 

124 

13,493 

4,323 

121 

98 

3 

2 

Clerical  Asst. 

210 

12,645 

5,859 

154 

73 

56 

27 

Research  Asst. 

33 

12,551 

6,768 

19 

58 

14 

42 

Intern 

26 

5,786 

7,301 

13 

50 

13 

50 
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TABLE  B-4 

Salary  by  Sex  and  Job  Category 

Senate  Staff 


Female 


Male 


Mean 

Standard 

Job  CatcRory 

Number 

Salary 

Deviation 

Administrative  Asst. 

8 

$45,052 

$5,582 

fLeglslatlve  Director 

4 

36,561 

7,279 

Press  Assistant 

35 

19,358 

7,391 

Legislative  Asst. 

134 

22,553 

9,173 

Counsel 

1 

10,338 

~ 

Field  Manager 

41 

20,002 

7,790 

Executive  Secretary 

126 

24,306 

8,186 

Professional  Staff 

44 

20,612 

8,739 

Projects  Assistant 

11 

19,745 

7,967 

Field  Representative 

96 

15,605 

6,417 

Staff  Assistant 

445 

15,320 

7,328 

Caseworker 

135 

15,264 

5,002 

Computer  Operator 

66 

14,043 

5,429 

Secretary 

381 

14,752 

5,019 

Legislative  Corres. 

45 

15,082 

4,080 

Receptionist 

121 

13,504 

4,362 

Clerical  Assistant 

154 

12,769 

5,588 

Research  Assistant 

19 

13,599 

7,611 

Intern 

13 

3,582 

2,088 

Mean 

Standard 

Number 

Salary 

Deviation 

83 

$46,600 

$  8,422 

30 

41,742 

7,288 

53 

31,204 

11,249 

233 

26,906 

9,597 

24 

24,967 

17,266 

29 

30,502 

9,318 

13 

22,361 

4,988 

87 

24,326 

13,629 

11 

25,531 

9,586 

101 

18,607 

9,577 

263 

19,023 

11,132 

29 

18,069 

8,698 

17 

20,616 

10,146 

7 

16,812 

14,223 

22 

14,029 

2,214 

3 

13,061 

2,690 

56 

12,304 

6,591 

14 

11,129 

5,362 

13 

7,991 

9,807 
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The  Chairman.  Dr.  Height? 

Ms.  Height.  Mr.  Chair,  distinguished  members  of  the  Committee 
on  Labor  and  Human  Resources,  I  am  Dorothy  I.  Height,  national 
president  of  the  National  Council  of  Negro  Women,  Inc.,  a  coalition 
of  27  national  organizations  with  an  outreach  and  developed  net- 
work to  4  million  women.  Since  our  founding  in  1935  by  the  great 
educator  and  humanitarian,  Mary  McLeod  Bethune,  we  have  di- 
rected part  of  our  daily  agenda  and  major  portions  of  our  activities 
and  energies  toward  opening  doors  of  opportunity  and  advance- 
ment for  women  in  education  and  employment;  counseling  and 
preparing  youth  for  the  transition  from  school  to  the  world  of 
work;  informing  women  of  their  rights  under  equal  protection  laws 
in  employment  and  housing;  serving  as  a  ready  network  between 
women  and  jobs;  and  promoting  the  concepts  of  self-reliance  and 
self-help. 

We  have  targeted  these  areas  because  they  are  crucial  areas  and 
represent  the  reality  upon  which  we  must  focus. 

While  black  women  have  made  considerable  gains  in  national 
societal  participation,  and  have  made  some  advances  in  several 
fields  of  endeavor,  we  have  remained  at  the  bottom  of  the  social 
and  economic  ladder.  The  fact  is,  black  women  bear  the  double 
handicaps  of  racial  and  sex  discrimination  in  the  work  force,  in  the 
world  of  work  and  in  every  area  of  economic  participation  in  this 
society.  This  has  become  a  pattern  and  a  practice.  It  is  difficult,  but 
not  impossible,  to  offset  old  patterns  and  practices,  which  have 
made  this  a  reality. 

More  and  more  women  are  entering  the  job  market,  and  not 
necessarily  by  choice,  but  because  of  economic  conditions.  Equal 
access  continues  as  a  problem  and  fosters  the  areas  of  stress,  frus- 
tration, and  dissatisfaction.  While  there  are  policies  against  dis- 
crimination, sustained  efforts  in  enforcement  remain  the  important 
variable  in  assuring  continued  progress  and  advancement. 

I  think  I  would  want  to  say  that  the  National  Council  of  Negro 
Women  sees  the  equal  rights  amendment  as  essential  for  the 
framework  that  will  make  possible  the  enforcement  and  strength- 
ening of  policies. 

Discrimination  against  women,  historically,  has  been  overt. 
Today,  it  is  increasingly  subtle,  disguised  by  ruses  or  hidden  behind 
such  superficially  neutral  criteria  as  marital  status,  number  of 
children,  which,  in  practice,  have  a  discriminatory  impact.  Having 
worked  hard  to  eliminate  racial  discrimination,  many  black  women 
find  that  we  have  overcome  racial  discrimination  only  to  be  elimi- 
nated from  a  process  because  we  are  women. 

NCNW  speaks  with  firsthand  knowledge  to  the  fact  that  women 
continue  to  have  problems  not  only  in  the  job  place  but  in  every 
aspect  of  living  which  has  a  direct  correlation  to  work  opportuni- 
ties and  performance,  for  example,  in  the  community,  women  in 
which  NCNW  concerns  itself,  where  there  is  the  lack  of  adequate 
child  care  services  for  the  woman  who  is  looking  for  employment, 
this  woman  has  no  freedom  of  choice. 

In  a  recent  NCNW  study,  "Women  and  Housing:  A  Report  on 
Sex  Discrimination  in  Five  American  Cities,"  which  was  done  by 
the  National  Council  of  Negro  Women,  supported  by  U.S.  Depart- 
ment of  Housing  and  Urban  Development,  we  found  that  women 
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outside  a  male-headed  household  represent  a  sharply  growing  de- 
mographic trend.  These  women  are  disproportionately  adversely 
affected  by  a  shortage  of  decent  housing,  adequate  public  transpor- 
tation, readily  available  medical  treatment,  and  employment  op- 
portunities. We  could  only  conclude  that  discrimination  on  account 
of  sex  frequently  is  layered  discrimination. 

The  Labor  Department  statistics  released  in  November  1980 
painted  a  bleak  picture.  While  women  made  up  a  total  of  42.6 
percent  of  the  civilian  labor  force,  the  employment  rate  for  women 
16  years  and  older  was  7.7  percent. 

Black  women  16  and  over  were  unemployed  at  a  rate  of  15.3 
percent.  The  unemployment  rate  for  adults  20  and  older  was  6.7 
percent;  for  black  adults,  13.3  percent.  The  figures  we  could  cite  on 
the  unemployment  rate  of  black  teenagers  have  reached  a  really 
critical  high.  They  were  40.2  percent  of  black  teenagers;  and  while 
the  rate  for  other  teenagers  was  at  7.3  percent. 

While  we  dislike  the  high  general  unemployment  rate  which  lies 
around  40.3  percent,  we  cannot  help  but  be  distressed  at  the  over- 
all effect  on  women,  and  especially  black  women.  We  are  among 
the  80  percent  of  women  in  the  work  force  who  are  concentrated  in 
the  lowest  paid  jobs. 

Policy  decisions  must  be  directed  toward  expanding  opportunities 
for  women's  participation  in  the  economic  growth  of  this  country. 

Designing  and  implementing  human  resource  development  pro- 
grams to  meet  the  needs  of  women  must  continue  to  be  a  concern 
of  the  Nation's  policymakers.  I  think  that  is  why  some  of  us  are  so 
pleased  to  be  here  today.  We  must  be  a  nation  committed  to  the 
conscious  and  productive  goal  of  full  employment  for  all  people, 
which  includes  women. 

Further,  we  must  continue  to  develop  data  collection  to  facilitate 
monitoring  of  industry  and  government  practices,  to  pinpoint  prob- 
lem areas,  and  to  measure  progress. 

NCNW  has  been  commended  by  the  national  and  local  govern- 
ments for  its  effectiveness  and  efforts  in  dealing  with  vocational 
aptitudes,  job  knowledge,  job  holding  skills,  work  related  aptitudes, 
job  seeking  skills,  sex  stereotyping  and  self  esteem;  however, 
NCNW  is  fully  aware  that  our  task  remains  tremendous. 

Therefore,  I  want  to  take  this  opportunity  to  urge  the  following 
recommendations  to  the  committee: 

First,  that  a  national  commitment  to  the  development  of  human 
resources  for  job  participation  be  a  focused  concern  of  the  Commit- 
tee; 

Second,  that  the  nation  continue  a  strong  commitment  to  equal 
access  to  job  opportunities; 

Third,  that  we  continue  efforts  toward  assuring  equal  pay  for 
comparable  work;  and 

Fourth,  that  such  practices  as  discrimination,  sex,  and  racial,  be 
eliminated  in  the  workplace. 

I  had  the  opportunity  to  be  part  of  the  delegation  representing 
the  United  States  at  the  Mid  Decade  Conference  on  Women  in 
Copenhagen  last  July,  and  a  primary  issue  before  women  all 
around  the  world  was  eliminating  sex  discrimination.  In  a  sense, 
this  is  no  longer  our  problem.  This  is  a  world  problem. 
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The  eyes  of  the  world  are  on  us  to  see  to  what  extent  we  can  get 
into  the  official  laws  of  our  land  all  that  will  insure  equality  on  the 
basis  of  sex,  as  well  as  on  the  basis  of  race. 

The  Chairman.  Thank  you. 

Ms.  Smeal,  the  president  of  the  National  Organization  of 
Women,  will  be  our  next  witness. 

It  is  my  understanding,  Eleanor,  that  you  would  like  to  use  these 
charts  up  here.  Feel  free  to  come  up  here,  if  you  would  like  to. 

Ms.  Smeal.  I  want  to  thank  you  for  the  opportunity  to  present  to 
the  Senate  Committee  on  Labor  and  Human  Resources  the  views  of 
the  National  Organization  for  Women  on  sex  discrimination  in  the 
workplace.  As  president  of  the  National  Organization  for  Women, 
the  largest  national  organization  dedicated  to  eradicating  sex  dis- 
crimination, I  am  representing  the  largest  membership  of  men  and 
women  dedicated  to  achieving  full  equality  for  women. 

It  is  not  possible  really  today  to  deal  with  such  comprehensive 
areas  as  sex  discrimination  in  the  work  force  adequately.  We  try  in 
our  testimony — and  I  am  just  going  to  highlight  our  testimony  and 
highlight  it  for  purposes  of  timing — go  through  the  statistical  anal- 
ysis and  present  some  charts  to  demonstrate  the  plight  of  women 
today  in  the  workplace. 

I  am  glad  we  did  because  as  questions  have  come  up  here  today 
repeatedly  about  how  well  we  are  doing — over  the  past  5  years,  the 
wage  gap  has  widened.  The  chart  right  behind  Senator  Kennedy 
illustrates  the  wage  gap  by  age  group. 

You  had  asked,  Senator  Hatch,  where  does  the  59  cents  come 
from. 

The  59-cent  button  has  become  a  symbol  of  the  woman's  move- 
ment and  it  is  the  average — where  it  is  figured  out,  from  the  U.S. 
Department  of  Labor,  is  that  it  is  the  full-time  median  annual 
earnings  paid  to  women  compared  to  the  payment  to  men. 

In  1979,  the  annual  wages  were  $10,168  for  women  and  $17,062 
for  men.  The  chart  up  there  is  median  weekly  wages  and  I  will 
confess  to  you  that  the  59-cent  figure  there  is  a  little  bit  of  a  fudge. 
It  is  a  61-percent  figure  on  a  weekly  basis.  But  essentially,  all  these 
figures  demonstrating  the  wage  gap  come  from  governmental  sta- 
tistics. The  important  thing  about  the  chart  behind  Senator  Kenne- 
dy is  the  red  line;  and  what  it  demonstrates  is  that  in  almost  all 
age  groups,  men  make  more  than  women. 

Most  significantly,  that  the  highest  paid  female  wage  group 
makes  less  than  the  lowest  paid  male  wage  group.  That  is  a  very 
significant  figure.  There  is  no  place  that  we  can  do  better. 

Our  chart  control  data  for  race  and  we — the  next  chart  we  have 
in  our  testimony  has  it  by  white  male,  black  male,  Hispanic  males, 
white  females,  black  females,  and  Hispanic  females;  and  again,  the 
gap  shows  very  vividly  the  impact  of  sex  discrimination  when  race 
is  controlled. 

The  Chairman.  Did  I  miss  where  you  got  these  statistics  from, 
for  the  record? 

Ms.  Smeal.  They  are  from  the  U.S.  Department  of  Labor.  I  will 
cite  the  exact  reference.  I  think  it  is  cited  in  our  testimony. 

Seven  out  of  ten  full-time  paid  workers  who  are  female,  7  of  the 
10  full-time  workers  who  made  less  than  a  $100  a  week  were  also 
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female,  another  chart  shows.  Basically,  we  had  a  question  earlier,  I 
think,  by  Senator  Hawkins,  how  are  we  doing  on  equal  pay? 

Our  chart  No.  5  shows  how  females  do  versus  males  on  full-time 
occupations  when  the  occupation  is  the  same.  We  compared  clerical 
workers,  secretaries,  typists,  service  workers,  professional  copyists, 
et  cetera;  and  in  every  area,  females  only  make  a  percentage  of 
what  men  make  when  the  job  is  exactly  the  same. 

The  Chairman.  Even  in  secretary  and  stenos,  women  only  make 
96  cents  compared  to  the  male  dollar. 

Ms.  Smeal.  This  particular  chart  comes  from  the  Department  of 
Commerce  and  it  is  a  Census  Bureau  chart.  These  statistics  are 
dramatic.  We  debated  whether  to  include  them  in  our  testimony 
because  sometimes  we  think  they  are  well  known.  But  in  reality 
they  are  not  well  known. 

Most  people  think  when  we  refer  to  the  59-cents  wage  gap  or 
when  we  refer  to  the  wage  gap  that  the  reason  for  it  is  that  women 
do  different  jobs.  That  is  true.  Sex  segregation  in  the  workplace 
works  dramatically.  But  even  when  sex  segregation  is  eliminated 
and  you  look  at  the  exact  same  work,  you  have  a  gap. 

So  in  both  ways  we  are  being  discriminated  against,  and  quite 
pervasively. 

In  addition  to  the  wage  gap  statistics,  we  think  another  area  of 
dramatics  is  those  reflecting  women's  participation  in  the  labor 
force.  Probably  the  most  startling  change  in  the  personal  way  of 
life  has  been  the  change  in  the  lifestyle  of  the  average  female.  The 
average  female  today  is  working  outside  the  home  full  time  for 
pay.  It  does  not  matter  if  they  are  married  or  if  she  has  small 
children.  This  has  become  a  fact  of  life. 

Statistics  are  dramatic,  and  they  are  very  deceptive.  Right  now, 
the  overall  figure  is  more  than  half  are  working  full  time  for  pay. 
But  if  you  look  at  the  age  factor,  you  will  see  that  these  statistics, 
which  are  dramatic  in  and  of  themselves,  will  become  intensified  or 
accelerate  as  the  work  force  ages. 

Approximately  64  percent  of  all  women  age  25  to  34  were  in  the 
labor  force  by  1979,  as  compared  to  only  39  percent  for  the  same 
age  group  in  the  year  1965.  So  in  just  a  few  years,  in  15  years, 
there  has  been  a  marked  increase  in  the  work  force  in  the  younger 
segment  of  it,  and  that  is  expected  to  continue. 

In  reality,  the  average  woman  or  average  girl  who  is  in  school 
today  can  anticipate  a  full-time  work  force,  paid  work  force  for  life 
and  there  will  be  little  difference  between  the  work  pattern  of 
herself  and  of  her  brother. 

Our  analysis  of  what  causes  sex  discrimination  in  the  workplace 
is  that  it  cannot  be  looked  at  in  a  very  piecemeal  way.  It  is  a 
comprehensive  problem.  It  is  a  problem  that  is  pervasive.  We  also 
believe  that  these  massive  discriminatory  conditions  are  because  of 
governmental  action  as  well  as  the  absence  of  governmental  action. 

We  believe  that  there  are  presently  inadequacies  and  loopholes 
in  the  current  legal  structure.  We  believe  that  there  are  remnants 
from  the  past  protective  labor  legislation  at  the  State  level  which 
works  against  women,  such  as  in  States  like  Mississippi  and  New 
Hampshire.  But  we  also  believe  that  there  are  Federal  governmen- 
tal programs  which  today  work  against  women.  We  could  give  you 
many  examples.  Just  one  is  the  work  incentive  program. 
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Under  WIN,  although  75  percent  of  the  individuals  eligible  and 
who  request  replacements  in  jobs  are  females,  the  WIN  program  is 
required  by  statute  to  give  men  a  priority  in  placement.  Once 
placed,  the  discrimination  does  not  stop.  The  average  woman  is 
paid  approximately  $2.97  under  the  WIN  program,  while  the  aver- 
age man,  $4.01.  So  the  program  whose  purpose  is  to  eliminate 
dependency  on  welfare  is  certainly  not  helping  the  largest  group  of 
people  who  need  this  program.  So  instead  of  being  a  service  to 
females,  it  is  another  part  of  the  discriminatory  pattern. 

We  believe  that  the  second  chart,  which  shows  the  summary  of 
female-male  employment  profiles  in  45  Federal  agencies  also  shows 
how  Federal  governmental  employment  practices  contribute  to  the 
wage  gap. 

As  you  can  see,  as  the  level  goes  up,  the  green  is  descending 
until  it  gets  very  small  in  the  top  levels.  The  green  color  there 
represents  females  in  the  various  income  classifications. 

The  Federal  employment,  as  private  employment,  has  females 
concentrated  in  the  lowest-paying  jobs. 

The  Chairman.  Can  you  give  us  any  real  reason  for  that  outside 
of  pure  sex  discrimination?  Is  there  any  reason  why,  in  your  opin- 
ion, why  women  have  not  gone  up  more  in  the  13,  14,  15,  16  to  18? 

Ms.  Smeal.  It  is  almost  impossible  to  look  at  these  statistics 
without  discussing  sex  discrimination.  But  the  reality  is  that  the 
Federal  Government  is  a  huge  user  of  females  in  clerical  areas  and 
low-paying  area,  but  not  in  decisionmaking  area.  The  statistics 
belie  understanding  because  you  can't  say  there  is  not  a  ready  pool 
of  educated  women  or  women  who  meet  the  educated,  higher 
levels.  Our  charts  show  this. 

If  you  look  at  the  training  level  and  education  level,  on  the 
average,  the  female  makes,  with  a  master's  degree,  makes  less  than 
a  male  with  a  drop  out  in  high  school,  with  less  than  a  high  school 
education. 

The  Chairman.  In  the  Federal  Government? 

Ms.  Smeal.  Yes,  and  all  employment. 

I  believe  the  statistics  bear  it  out.  The  chart  that  we  have  shows 
all  employment  in  this,  but  the  Federal  Government  has  not  done 
much  better  and,  as  you  know,  individual  suits  show  that. 

The  Chairman.  We  will  make  these  charts  part  of  the  record. 

Ms.  Smeal.  We  believe  that  one  of  the  reasons  that  all  of  the 
statistics  are  so  overwhelming  in  describing  this  sex  discrimination 
is  that  the  current  piecemeal  approach  that  our  government  is 
using  at  all  levels  simply  cannot  work,  and  that  is  why  we  are  for  a 
comprehensive  basic  guarantee  to  eliminate  sex  discrimination  in 
all  programs.  We  believe  that  this  simply  cannot  be  accomplished 
without  the  ratification  of  the  equal  rights  amendment.  A  piece-by- 
piece  approach  will  take  us  literally  several  hundred  years.  We  feel 
that  there  is  simply  not  the  time.  That  is  why,  even  though  there 
has  been  an  extremely  active  women's  movement  for  the  past  15 
years,  I  frankly  wonder  what  would  happen  if  we  had  not  been  so 
active,  though  these  pervasive  patterns  not  only  exist  but  they  are 
existing  worse. 

I  would  like  to  go  into  some  other  areas  just  very  lightly.  We  are 
very  concerned  with  affirmative  action.  We  are  worried  about  the 
current   criticism   of  affirmative   action   and   the   statement   that 
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people  feel  that  the  system  should  be  revamped  so  that  there  will 
be  a  requirement  to  prove  intent  as  well  as  the  actuality  of  dis- 
crimination, and  that  at  the  same  time  there  would  be  a  move  to 
eliminate  numerical  data  as  evidence  of  sex  discrimination  or  a 
pattern  of  discrimination.  In  this  area,  I  feel — I  could  not  tell  you 
how  strongly  I  feel  personally. 

I  have  in  the  last  decade  been  associated  with  many  sex  discrimi- 
nation cases  in  both  private  employment  and  public  employment  as 
an  officer  of  the  National  Organization  for  Women,  and  I  do  not 
see  how  one  can  prove  sex  discrimination  in  a  court  case  that 
involves  any  number  of  people  without  referring  to  statistical  data. 
I  think  that  it  would  so  tie  the  hands  of  enforcement  that  it  would 
make  a  mockery  of  it.  Basically,  it  is  impossible,  if  we  are  to  solve 
the  massive  problem  of  sex  discrimination,  to  go  individual  person 
by  individual  person.  You  must  go  by  class. 

The  Chairman.  If  I  can  interrupt  you  for  a  moment,  even  in  the 
battle  that  involved  Senator  Kennedy  and  I  in  fair  housing,  nobody 
contended  that  you  couldn't  bring  up  statistical  data.  You  can 
bring  it  up.  The  question  was  whether  there  should  be  some  proof, 
direct  or  indirect,  circumstantial  or  otherwise,  of  some  indirect 
intent  to  discriminate  but  allowing  the  use  of  effects  or  an  impact 
test. 

So  it  really  is  an  ideological  difference,  but  really  not  as  large  as 
people  might  seem  to  think  because  they  seem  to  think  that  you 
have  to  prove  intent  conclusively  in  order  to  bring  a  sex  discrimi- 
nation or  other  type  of  discrimination  case,  and  even  in  the  sugges- 
tion that  was  made  as  a  possible  compromise  from,  my  side,  we 
didn't  require  that. 

But  I  just  wanted  to  make  that  one  fact  clear,  because  you  would 
be  able  to  use  statistical  data,  but  you  would  at  least  have  to  show 
some  element  of  an  intent  to  discriminate  in  that  particular  case. 
That  was  a  matter  of  strong,  strong  debate,  and  will,  I  suppose,  be 
a  matter  of  strong  debate  in  the  future. 

There  will  be  arguments  on  both  sides. 

Ms.  Smeal.  What  I  am  very  troubled  with  is  really  the  under- 
mining of  the  use  of  numerical  data.  I  feel  especially  when  you  are 
talking  about  sex  discrimination,  because  you  are  talking — but  I 
would  also  concur  in  race  discrimination;  you  are  talking  about 
such  large  numbers  of  people  that 

The  Chairman.  You  are,  but  the  other  side  of  that  coin  is  if  you 
rely  strictly  on  numerical  data  to  brand  people  violators  of  the  law 
without  some  showing  that  they  intended  to  violate  the  law,  even 
by  circumstantial  or  indirect  evidence,  that  you  can  just  about 
make  the  law  be  anything  you  want  it  to  be  because  statistics  are 
statistics  and  that  is  one  of  the  problems. 

I  do  not  mean  to  interrupt  your  testimony.  I  want  to  clarify  that 
because  it  is  not  cut  and  dried.  It  is  a  very  fine  line  between 
showing  the  effects  test  in  racial  discrimination  and  disparity 
impact  versus  a  showing  through  circumstantial  evidence,  from 
direct  or  indirect  evidence  of  an  intent  to  discriminate. 

Ms.  Smeal.  Of  course.  Senator  Hatch,  I  am  sure  you  are  very 
familiar  with  this;  you  just  cannot  present  statistical  data.  I  think, 
as  a  matter  of  fact,  if  you  can  live  through  one  of  these  cases,  you 
are  lucky.  One  of  the  first  cases  I  had  when  I  was  a  plebe  in  the 
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women's  movement  is  still  going  on  in  the  courts.  They  take  6  to  10 
to  12  years,  and  every  bit  of  evidence  is  so  scrutinized.  I  think  that 
no  one  is  saying  there  is  no — to  use  only  statistical  evidence. 

Senator  Kennedy.  In  raising  this  point,  as  I  gather  what  Ms. 
Smeal  is  trying  to  stress  is  that  the  process  of  considering  individu- 
al case  after  individual  case  puts  an  enormous  burden  both  on  the 
individual  who  hasn't  the  resources  and  on  the  courts.  We  saw  that 
in  the  Civil  Rights  Act.  No  one  should  have  to  look  back  very  far  to 
see  the  1957  Civil  Rights  Act,  which  permitted  individual  cases  to 
be  brought.  But  in  the  areas  of  voting  rights,  for  example,  we  were 
only  able  to  achieve  real  progress  when  we  were  able  to  consider 
classes  or  States  or  areas  or  political  subdivisions.  In  other  words, 
only  after  we  were  able  to  bring  to  the  courts  the  kinds  of  statisti- 
cal information,  they  needed  did  we  see  very  substantial  progress 
made. 

I  find  when  you  talk  to  young  people  in  this  country,  they  think 
it  is  unbelievable  that  we  denied  people  the  right  to  vote  in  this 
country  prior  to  the  1965  Civil  Rights  Act. 

As  I  gather,  what  you  are  trying  to  point  out  here  is  in  trying  to 
achieve  a  remedy  for  what  has  been  described  in  the  statutes,  in 
the  history  of  different  statutes,  that  we  want  to  be  able  to  consider 
classes  of  individuals,  sure,  using  statistics,  but  be  able  to  consider 
classes  of  individuals;  and  in  that  way  you  believe  that  the  best 
opportunity  for  progress  in  eliminating  this  type  of  discrimination, 
which  you  pointed  out,  and  other  members  of  the  panel  have 
pointed  out,  that  that  remedy  will  provide  the  best  opportunity  to 
eliminate  that  kind  of  discrimination.  That  is  why  I  think  we  can 
talk  about  statistics,  how  they  are  going  to  be  used  and  the  accu- 
mulation of  them  and  all  the  rest,  but  I  gather  what  your  testimo- 
ny is  saying  that  we  have  to  look  at  the  class  that  should  be 
included  and  to  try  to  do  it  individual  case  by  individual  case  is 
basically — we  should  be  under  no  illusion  about  the  inadequacy  of 
that  kind  of  remedy,  whether  it  is  a  violation  of  sex  discrimination 
or  discrimination  cases  on  voting,  public  accommodations,  fair 
housing,  or  any  of  the  others. 

I  just  want  to  have  this  brought  out  and  put  it  in  some  perspec- 
tive. 

The  Chairman.  I  am  bringing  this  up  because  it  is  a  matter  of 
great  debate.  You  are  right,  the  statistics  have  to  play  a  part.  The 
question  is,  how  big  a  part  and  whether  they  are  determinative? 
They  are  not  easy  questions. 

Senator  Kennedy.  Since  the  chairman  has  raised  this,  the  case 
law  is  clear  that  Congress  did  not  require  the  proof  of  intent. 
Basically  statistics  are  allowed  to  be  used  to  permit  the  plaintiff  to 
make  out  a  prima  facie  case,  and  then  the  employer  can  rebut  it. 
So  I  think  it  is  important  that  we  understand  what  the  nature  of 
the  law  has  been  with  regard  to  discrimination.  Some  people  may 
want  to  change  that  test  or  to  alter  it,  or  have  views  different  from 
it.  That  is  fine.  We  will  have  a  chance  to  vote  yea  or  nay  on  that, 
and  all  of  your  groups  will  have  a  full  opportunity  to  see  what  the 
Members  of  Congress  and  the  Senate  feel  on  it. 

But  I  think  you  are  stressing  and  emphasizing  that  it  is  an 
important  route  to  follow  to  really  attack  this  kind  of  invidious 
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discrimination  and  is  something  we  should  not  lose  sight  of,  and  I 
welcome  the  fact  that  you  raised  it. 

The  Chairman.  So  do  I. 

Go  ahead. 

Ms.  Smeal.  In  the  same  regard,  I  am  concerned  with  the  use  of — 
comparing  the  use  of  timetables  and  goals  to  the  word  "quota," 
because  I  think  they  are  quite  different  and  I  think  in  fact  if  we 
are  going  to  affirmatively  try  to  solve  these  problems,  we  must 
have  plans,  we  must  have  goals.  We  must  have  timetables. 

In  addition,  I  feel  that  the  EEOC  must  be  encouraged  to  handle 
systematic  wide  cases,  that  they  have  been  doing  this — I  feel  in  fact 
we  should,  when  inflation  is  taking  such  a  great  bite  out  of 
women's  small  wages  as  it  is,  not  retreat  from  affirmative  action 
efforts.  Rather,  I  think  they  should  be  pursued  aggressively,  and 
we  must  initiate  litigation  and  that  indeed  there  must  be  class 
action  suits  that  will  impact  on  millions  of  women's  lives. 

In  the  same  regard,  I  believe  that  the  EEOC  should  be  encour- 
aged in  its  efforts  for  encouraging  the  comparable  work  area  be- 
cause clearly  with  sex  discrimination,  it  is  not  possible  to  solve 
these  problems  without  analyzing  and  dealing  with  the  issue  of 
comparable  work  and  Winn  Newman  will  address  that  more  close- 
ly and,  indeed,  we  concur  with  what  he  is  saying. 

Finally,  another  area  that  I  wanted  to  single  out  our  interest  in 
is  in  the  area  of  minimum  wage  legislation. 

We  believe  that  fundamentally  minimum  wage  is  a  woman's 
issue.  Essentially,  two-thirds  of  those  people  at  the  minimum  wage 
level  are  females,  and  that  we  are  very,  very  concerned  for  propos- 
als of  a  subminimum  wage  for  teenagers;  for  we  feel  that  that 
would  have  a  particularly  harsh  reality  for  female  workers. 

We  feel  that  essentially  a  lower  minimum  wage  ultimately  leads 
to  the  reduction  or  the  replacement  of  adult  workers. 

We  then  call  the  committee's  attention  to  a  study  on  the  femini- 
zation of  poverty  and  the  plight  of  women  at  the  poverty  line.  We 
felt  strongly  that  the  subminimum  wage  must  be  analyzed  as  it 
impacts  the  whole  issue  of  females  in  poverty. 

We  also  believe  that  wage  discrimination  in  employment  on  the 
basis  of  age  is  not  compatible  with  social  or  economic  justice.  The 
teenagers  need  what  all  workers,  and  that  is  more  jobs  and  a  fair 
minimum  wage,  and  no  one,  black  or  white,  young  or  old,  should  be 
required  to  work  for  less  than  an  adequate  minimum  wage. 

The  problem  of  sex  discrimination  in  the  workplace,  as  I  began 
to  say,  is  so  comprehensive  that  we  have  just  touched  on  areas.  We 
are  concerned  with  affirmative  action  and  we  would  like  to  work 
with  you  and  certainly  we  think  it  is  time  for  more  rigorous  action. 
We  are  concerned  about  subminimum  wage  and  we  are  concerned 
with  any  plan  to  reduce  antidiscrimination  litigation. 

We  feel  that  progress  is  slow  and  limited  as  it  is  and  we  must  in 
fact  speed  it  up. 

We  would  do  an  injustice  to  all  these  problems  unless  we  said 
and  stressed  it,  that  you  cannot  solve  these  massive  problems  by 
incremental  piecemeal  approaches  and  that  the  only  way  that  we 
will  do  it  is  if  we  begin  with  a  comprehensive  program  that  would 
call  for  the  ratification  of  the  equal  rights  amendment  by  June  30, 
1982. 
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Senator  Hatch,  I  do  believe  it  is  a  Federal  problem.  It  is  a 
Federal  question.  It  is  not  left  to  the  States  alone.  This  Nation, 
before  the  world,  is  solving  this  problem,  not  just  a  few  isolated 
States. 

The  Chairman.  Thank  you,  Ms.  Smeal. 

Winn  Newman. 

Mr.  Newman.  I  have  with  me  today  Carol  Wilson,  who  is  asso- 
ciate general  counsel  of  the  lUE.  I  will  cut  the  formal  statement 
that  has  been  submitted  in  the  interest  of  time. 

Although  CLUW  and  lUE  are  concerned  about  all  aspects  of 
discrimination  against  women  and  minorities,  I  want  to  concen- 
trate today  on  what  we  perceive  to  be  the  most  significant  consist- 
ently neglected  aspect  of  the  enforcement  of  title  VII  and  Execu- 
tive Order  11246,  which  has  not  really  gotten  much  attention  here, 
but  it  is  certainly  part  of  the  overall  message  and  should  be  treated 
in  the  same  category  with  regard  to  the  wage  discrimination  issue. 

Second,  I  would  like  to  discuss  the  union  role  in  this  area  and, 
third,  I  would  like  to  comment  on  recent  criticisms  of  the  enforce- 
ment machinery. 

As  has  been  pointed  out  so  ably  by  the  distinguished  Senator  and 
others,  the  earnings  gap  between  men  and  women  has  not  nar- 
rowed in  the  more  than  15  years  since  the  passage  of  the  Civil 
Rights  Act. 

In  an  attempt  to  change  this  in  some  small  way,  lUE  finds  that 
it  has  more  law  suits,  allegations,  occupational  segregation  and 
wage  discrimination  than  any  other  institution,  including  the 
EEOC  and  the  Department  of  Labor.  History  shows  that  before  the 
enactment  of  legislation  prohibited  sex  discrimination  in  employ- 
ment, the  electrical  and  other  trades  admittedly  deliberately  segre- 
gated into  male  jobs  and  female  jobs  and  fixed  the  wage  rates  for 
female  jobs  not  on  the  basis  of  the  difficulty,  complexity  or  worth 
of  the  job,  but  on  the  availability  of  women  that  performed  these 
jobs  at  these  wages.  This  was  referred  to  by  Senator  Williams  in 
the  quote  from  the  Westinghouse  pay  manual  where  they  admitted 
to  having  had  such  a  deliberate  structure. 

Although  jobs  are  no  longer  formally  segregated  by  sex,  this  does 
not  mean  that  the  same  patterns  have  not  continued.  There  is 
little  change  in  the  fact  that  women,  when  they  apply  for  jobs  at 
the  unskilled  entry  level  where  we  don't  have  a  qualification  issue 
to  start  comparing,  are  still  assigned  to  the  lowest  paying  jobs 
when  newly  hired  men  for  unskilled  entry  level  jobs  are  given  jobs 
that  pay  more  and  provide  for  more  opportunities  as  well. 

Many  skilled  jobs  are  paid  below  the  rate  for  the  janitorial  rate 
for  men.  This  was  slapped  at  way  back  by  the  National  Labor 
Relations  Board  in  the  1940's,  when  it  said  as  a  rule  of  thumb 
there  is  no  job  in  a  manufacturing  plant  that  should  be  paid  less 
than  a  common  laborer  or  janitor  and  that  has  been  the  tradition 
throughout  the  electrical  and  glass  industry  and  many  others. 

There  was  reference  by  Ellie,  I  think,  where  you  have  had  some 
evidence  of  the  highest  pay  for  women  being  below  the  lowest  job 
for  a  janitor. 

The  question  being  litigated  by  lUE  in  one  of  the  leading  compa- 
rable work  cases  against  Westinghouse  now  pending  in  the  Su- 
preme Court  involves  the  question  of  whether  title  VII  is  broad 
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enough,  the  present  law,  to  reach  a  segregated  job  structure  where 
women  are  paid  less  for  work  than  that  paid  for  male  employees 
but  of  the  comparable  value  when  measured  on  the  basis  of  respon- 
sibility. This  is  an  issue  that  has  been  discussed  here  earlier. 

But  this  is  the  issue  that  comes  up  in  the  case  of  Gunther  v.  The 
County  of  Washington,  which  will  be  heard  by  the  Supreme  Court 
sometime  this  spring  and  which  was  decided  favorably  to  the  plain- 
tiff along  the  lines  of  lUE's  Westinghouse  case. 

The  AFL-CIO  and  the  lUE  will  be  filing  a  joint  brief  today, 
amicus  brief,  prior  to  midnight,  I  hope,  if  it  gets  printed,  to  sustain 
those  findings. 

Now,  one  of  the  comments  that  I  think  is  particularly  significant 
that  came  out  of  both  the  Gunther  case  and  the  Westinghouse  case 
is  the  question  that  came  up  there  and  the  question  the  court 
decided  is — well,  it  basically  rejected  the  employer's  argument  that 
under  title  VII,  where  women  were  doing  jobs  different  from  that 
of  men,  the  typical  occupationaliy  segregated  plant,  an  employer 
could  say  to  a  female  employee  that  is  doing  a  job  that  is  substan- 
tially equal  in  terms  of  skill,  effort,  and  responsibility  to  a  man, 
that  he  would  pay  her  $30  a  week  more  if  for  that  position  she  was 
a  male.  Or  an  employer  could  walk  up  to  a  woman,  if  they  win 
under  the  Gunther  and  Westinghouse  cases,  an  employer  could 
walk  up  to  a  woman  and  say,  "I  am  cutting  your  wages  in  half 
because  I  can  get  other  women  to  perform  your  work  and  I  am 
perfectly  satisfied  with  that,"  and  that  would  not  be  a  violation  of 
title  VII  if  the  employer's  theory  in  the  Gunther  and  Westinghouse 
cases  holds. 

The  third  circuit  in  Philadelphia  in  the  Westinghouse  case  com- 
mented that  it  would  be  a  perverse  irony  indeed  if  the  same  law 
that  was  passed  for  the  purpose  of  prohibiting  discrimination  on 
the  basis  of  race  and  sex  were  now — that  is,  on  the  basis  of  sex, 
particularly  the  Equal  Pay  Act,  were  now  to  be  used  as  the  vehicle 
to  say  that  because  it  doesn't  violate  the  Equal  Pay  Act,  it  doesn't 
violate  title  VII. 

Now,  initial  assignment  discrimination,  which  I  have  mentioned 
earlier,  particularly  for  unskilled  jobs,  is  another  aspect  that  I 
think  tends  to  get  lost  in  the  whole  issue  of  wage  discrimination 
itself,  because  what  happens  is,  this  is  the  issue  that  is  at  the  heart 
of  occupational  segregation;  that  occupational  segregation  breeds 
wage  discrimination  and,  finally,  that  the  message  that  is  delivered 
to  the  employee  at  the  time  she  is  hired,  you  go  over  here  and  the 
men  go  over  there,  the  employer  doing  this,  that  women  know  that 
the  employer  doesn't  want  her  over  there  to  bid  for  the  higher  jobs, 
so  that  you  don't  have  a  direct  denial  of  that  job  because  you  have 
already  discouraged  women  from  applying  for  that  job  when  you 
originally  assigned  them  to  the  lower  position. 

It  is  for  this  reason  that  I  say,  one,  wage  discrimination  couldn't 
exist  without  occupational  segregation,  which  is  clearly  a  violation 
of  title  VII,  segregation  of  employees.  It  is  this  symbiotic  relation- 
ship between  the  four  areas — initial  assignment  discrimination; 
occupational  segregation;  wage  discrimination  for  the  work  per- 
formed; and  denial  of  promotional  opportunity — which  accounts 
most  heavily  for  the  current  earnings  gap  suffered  by  women  and 
minorities.  That  gap  will  continue  as  long  as  more  vigorous  en- 
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forcement  efforts  have  not  been  made  and  on  an  examination  that 
is  very  obvious  and  demonstrable  by  statistics,  that  100  women 
have  been  hired  and  100  have  been  hired  and  have  gone  over  there 
and  that  they  have  been  shunted  into  lower  paying  jobs  and  denied 
that  kind  of  pay. 

Now,  lUE  has  attempted  to  carry  out  a  program  for  the  last  9 
years  or  so  in  which  it  has  been  geared  to  statistics.  We  have  found 
that  we  can't  wait  for  individuals  to  complain  about  discrimination 
because  too  often  the  people  who  have  suffered  discrimination,  one, 
don't  want  to  complain  because  they  are  scared  and,  two,  directly 
don't  even  recognize  the  discrimination  and,  third,  if  I  may,  per- 
haps to  some  criticism  here,  the  women  involved  are  not  willing  to 
make — not  only  not  willing  to  make  the  claim,  but  frequently  don't 
see  the  discrimination  because  they  are  prepared  to  say  another  job 
is  a  man's  job.  That  is  a  whole  different  problem  of  consciousness 
raising.  But  that  doesn't  excuse  the  employer's  discrimination  in 
the  first  place. 

Now,  that  lUE  program  calls  for — that  is,  the  information  we 
think  provides  a  picture  which  is  one  in  which  we  ask  for  informa- 
tion relating  to  each  job  classification  and  how  many  men  and 
women  and  blacks  and  whites  are  in  each  class.  Same  background 
with  regard  to~the  same  kinds  of  things  with  regard  to  promotions, 
knowledge  of  complaints,  and  charges  that  may  have  been  filed 
against  the  lawyer  and  the  NLRB  has  held  that  their  union  has  a 
right  to  get  that  information  and  the  court  of  appeals  recently 
sustained  that  decision.  I  think  it  is  a  key  decision  if  we  expect 
unions  and  others  to  be  able  to  really  engage  in  proper  enforce- 
ment activity.  This  can  be  done,  and  the  picture  can  be  gotten  from 
the  standpoint  of  statistics. 

The  EEOC  recently  has  issued  a  policy  statement  in  which  they 
encourage  unions  to  follow  this  kind  of  procedure  and  indeed  said 
that  where  that  was  followed,  the  person  in  a  two-party  situation 
in  a  collective-bargaining  situation,  which  every  party  is  making 
affirmative  efforts  to  correct  this  discrimination  should  no  longer 
be  liable  if  the  other  party,  employer  or  the  union,  refuses  to  make 
such  changes. 

Finally,  recent  critics  of  the  EEOC  have  called  for,  as  you  know, 
a  complete  freeze  on  litigation  and  an  end  to  affirmative  action,  a 
requirement  that  intent  must  be  shown  in  all  title  VII  cases  and 
also  question  whether  the  EEOC  should  be  doing  anything  in  the 
comparable  work  area  because  of  the  alleged  cost  of  collecting  such 
discrimination. 

Now,  prohibiting  affirmative  action  requiring  intent  would,  in 
our  view,  constitute  a  severe  intrusion  in  the  role  of  the  Federal 
judiciary.  It  would  also  raise  significant  constitutional  problems. 
Indeed,  the  courts,  including  what  is  generally  regarded  as  a  con- 
servative Supreme  Court,  have  repeatedly  contended  that  we  must 
consider  the  result,  not  just  the  intent,  of  an  employer's  actions. 

The  Supreme  Court  has  approved  the  use  of  statistics  and  num- 
bers and  has  approved  the  concept  of  affirmative  action. 

Now,  with  regard  to  employer  cries  concerning  the  cost  of  reme- 
dying their  discriminatory  conduct,  let  me  say  first  that  our  experi- 
ence shows  that  employers  have  grossly  exaggerated  the  cost  of 
eliminating  pregnancy  discrimination  before  the  courts  in  connec- 
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tion  with  lUE's  pregnancy  disability  case  against  General  Electric. 
They  grossly  exaggerated  the  cost  put  before  this  committee  relat- 
ing to  the  Pregnancy  Disability  Act  and  you  no  longer  hear  cries 
after  the  passage  of  that  act  as  you  heard  before,  and  they  are  also 
grossly  exaggerating  the  cost  of  correcting  wage  discrimination. 
They  have  grossly  exaggerated  in  testimony  before  Congress,  in 
their  briefs,  and  arguments  before  the  court. 

Second,  although  wage  discrimination  settlements  are  a  substan- 
tial benefit,  the  actual  hourly  cost  as  a  percentage  of  overall  cost  of 
a  unit  cost  is  quite  minimal,  but  irrespective  of  all  of  that,  I  fail  to 
see  an3d:hing  in  title  VII  that  says  Congress  put  a  price  tag  on  the 
cost  of  correcting  discrimination.  There  just  ain't  no  such  thing  in 
title  VII. 

Third,  employers  who  are  today  violating  existing  law  by  deliber- 
ately paying  women  less  than  men  doing  work  requiring  no  greater 
effort  or  responsibility  cannot,  it  seems  to  me,  in  good  conscience, 
argue  that  they  should  have  the  right  to  be  unjustly  enriched  in 
violation  of  the  law.  That  kind  of  unjust  enrichment  is  hardly 
something  that  seems  to  me  the  courts  or  the  Congress  want  to 
perpetuate.  Ending  discrimination,  ending  the  initial  assignment 
discrimination,  is  clearly  a  noncost  item.  It  doesn't  cost  any  more 
to  put  a  woman  over  here  and  a  man  over  there  than  it  does  to 
reverse  them.  In  those  cases,  the  actual  rate  may  not  be  discrimi- 
natory, although  I  think  in  most  cases,  that  additional  factor  is 
there,  at  least  the  initial  assignment  discrimination  can  be  correct- 
ed and  the  future  patterns  can  be  corrected  and  women  can  stop 
getting  that  subtle  message  that  those  particular  jobs  are  not  avail- 
able. It  would  certainly  lessen  the  disparity. 

Given  the  fact  that  the  earnings  gap  is  experienced  by  minorities 
and  women  remains  basically  unchanged  since  the  passage  of  title 
VII,  this  is  hardly  the  time  to  think  of  weakening  the  law  or 
decreasing  the  emphasis  on  affirmative  action,  especially  in  view  of 
the  Supreme  Court's  edict  that  eliminating  discrimination  was  in- 
tended by  Congress  to  be  given  the  highest  priority. 

This  is  the  Supreme  Court's  view  of  what  Congress  intended  in 
passing  title  VII.  It  is  not  the  time  to  talk  about  decreasing  the 
emphasis  placed  on  systemic  discrimination  and  litigation  to  cor- 
rect discrimination. 

Those  who  now  advocate  weakening  our  affirmative  action  and 
enforcement  efforts  can  do  so  only  out  of  the  mistaken  belief  that 
the  same  people  who  brought  about  discriminatory  practices  and 
who  continued  such  practices  in  the  face  of  laws  prohibiting  them 
will  suddenly  see  the  light  or  because  they  believe  that  employers 
and  unions  should  be  allowed  the  freedom  to  discriminate  without 
Government  interference. 

Since  pervasive  wage  discrimination  against  women  workers 
exists  today  in  virtually  every  workplace  that  hires  women  on  a 
segregated  basis,  we  respectfully  urge  the  committee  to  give  all 
assistance  to  EEOC  to  make  the  issues  of  initial  assignment  dis- 
crimination, occupational  segregation,  and  wage  discrimination  pri- 
ority items;  to  urge  and  encourage  EEOC  to  take  vigorous  action  in 
these  and  other  areas  of  discrimination  by  initiating  a  strong  law 
enforcement  program  to  achieve  compliance  with  the  law,  and  to 
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see  that  EEOC  obtains  the  budgetary  resources  required  to  elimi- 
nate such  discrimination. 

Finally,  while  I  emphasize  the  enormous  need  for  more  effective 
enforcement,  I  would  also  like  to  associate  myself  with  the  remarks 
of  Ellie  Smeal  regarding  the  ERA,  that  she  so  succinctly  set  forth, 
and  to  those  who  complain  that  we  already  have  too  many  lawsuits 
on  the  books,  I  would  respectfully  suggest  that  careful  analysis  of 
ERA  will  demonstrate  that  it  will  make  some  existing  laws  unnec- 
essary, because  it  would  cover  them. 

But  it  would  also  encompass  additional  laws  and  thus  it  would 
also  make  it  unnecessary  to  pass  additional  laws  because  those 
additional  laws  that  are  so  badly  needed  to  correct  other  aspects  of 
discrimination  would  be  covered  by  ERA. 

[The  prepared  statement  of  Mr.  Newman  follows:] 
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STATEMENT  OF  WINN  NEWMAN 
GENERAL  COUNSEL 
COALITION  OF  LABOR  UNION  WOMEN 
AND 
INTERNATIONAL  UNION  OF  ELECTRICAL,  RADIO 
AND  MACHINE  WORKERS,  AFL-CIO-CLC 
BEFORE  THE 
COMMITTEE  ON  LABOR  AND  HUMAN  RESOURCES 
UNITED  STATES  SENATE 
JANUARY  28,  1981 


My  name  is  Winn  Nevmian.   I  am  General  Counsel  of  the 
Coalition  of  Labor  Union  Women  (CLUW)  and  the  International 
Union  of  Electrical,  Radio  and  Machine  Workers,  AFL-CIO-CLC 
(lUE) .   I  appear  here  with  Carole  W.  Wilson,  Associate 
General  Counsel  of  the  lUE,  who  helped  to  prepare  this 
testimony. 

CLUW  is  a  national  membership  organization  of  women 
and  men  who  are  members  of  labor  unions.   It  has  a  membership 
drawn  from  more  than  65  International  Unions.   It  has  30 
active  chapters  throughout  the  United  States  and  a  National 
Executive  Board  composed  of  the  female  leadership  of  these 
International  Unions. 

A  primary  purpose  of  this  national  coalition  is  to 
unify  all  union  women  and  men  in  a  viable  organization 
dedicated  to  the  achievement  of  participation  of  women 
within  their  unions  and  to  removing  all  forms  of  discrimi- 
nation from  the  workplace. 
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The  lUE  represents  approximately  300,000  employees  in 
the  electrical  equipment  manufacturing  industry.   More  than 
a  million  women  are  employed  in  this  industry.   No  other 
durable  goods  manufacturing  industry  has  any  comparable 
number  of  women  workers.   Approximately  40%  of  the  workers 
in  the  electrical  equipment  manufacturing  industry  are 
females  and  approximately  40%  of  the  lUE's  membership  is 
female. 

From  its  founding  in  1949,  the  lUE  has  sought  through 
collective  bargaining,  including  legal  action  where  necessary, 
to  eradicate  race  and  sex  discrimination  in  the  workplace. 
lUE's  leadership  role  in  attacking  employment  discrimination 
was  acknowledged  by  former  National  Labor  Relations  Board 
Chairman  Betty  Murphy,  who  stated  that  lUE  "has  been  a 
prime  mover  for  equality  in  the  workplace"  and  "is 
dedicated  to  bettering  the  working  conditions  of  its 

members  and... to  wiping  out  any  vestige  of  employment 

1/ 
discrimination. " 


1/   General  Motors,  243  NLRB  No.  19  (1979),  101  LRRM  1461, 
1464. 


i 
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. — ■^^'^-^  Although  CLUW  and  lUE  are  concerned  about  all  aspects 
of  discrimination  against  women  and  minorities,  I  want  to 
concentrate  today  on  what  we  perceive  to  be  the  most 

significant  consistently  neglected  aspect  of  the 

I 
enforcement  of  Title  VII  and  E.O.  11246,  namely  their 

express  prohibitions  against  discrimination  in  rates  of 

pay  or  other  forms  of  compensation  because  of  race  or  sex. 

I  would  like  to  discuss: 

•  I.   The  growing  importance  of  women  in  the  work  force. 

II.   The  earnings  gap  between  women  and  men. 
III.   The  growing  unionization  of  women  and  its  impact 
on  the  wage  gap. 

IV.   What  unions  have  done  and  can  do  to  eliminate 
race  and  sex  discrimination  in  employment. 
V.   The  significance  of  the  issue  of  discrimination 
in  compensation  for  women  who  now  work  in 
traditionally  female  occupations,  generally 
referred  to  as  the  issue  of  "pay  equity"  or 
"comparable  worth,"  and  lUE's  extensive 
experience  in  litigating  wage  inequities  based 
on  sex. 

yX.   The  symbiotic  relationship  of  initial  assignment 

discrimination,  occupational  segregation,  the  denial 
of  promotional  opportunity  and  wage  discrimination. 
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VII.   The  need  to  encourage  EEOC's  attack  on 
systemic  discrimination  and  stepping-up 
its  litigation  efforts. 

I.   The  Growing  Importance  of  Women  in  the  Work  Force 

The  decade  of  the  1970 's  closed  with  a  continuation  of 
the  growing  importance  of  women  in  the  work  force.   For  the 
previous  decade,  almost  1  million  new  women  joined  the  labor 

raarket  each  year,  capped  by  a  record-setting  influx  of  1.9 

2/ 
million  in  1978.     For  the  first  time,  more  than  half  of 

all  U.S.  women  —  43  million,  or  51  percent  of  those  age 

V 
16  and  older  —  were  in  the  work  force. 

II.   The  Earnings  Gap  Between  Women  and  Men 
Women  today  work  for  the  same  reasons  men  do  —  to 
provide  for  the  welfare  of  themselves  and  their  families. 
Yet  though  women  have  flowed  into  the  work  force  in  the 
past  decade,  the  earnings  gap  between  men  and  women  has 
not  narrowed  in  the  more  than  15  years  since  the  passage 
of  Title  VII  of  the  1964  Civil  Rights  Act.   Women  continue 

27  Jacobson,  Carolyn,  "New  Challenges  for  Women  Workers" , 
The  AFL-CIO  American  Federationist ,  April,  1980,  p.  1. 

3/   Ibid. 
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to  experience  discrimination  in  employment  and  continue 

to  be  hired  into  and  remain  concentrated  in  low-paid, 

low-skilled  occupations  with  restricted  promotion 

opportunities  and  often  without  union  representation  and 

protection.   Eighty  percent  of  the  women  who  work  continue 

to  be  concentrated  in  low-paying,  dead-end  clerical,  sales, 

service  and  factory  jobs.    Indeed,  women  constituted 

more  than  80  percent  of  the  nation's  clerical  workers  and 

5/ 
more  than  60  percent  of  the  service  workers  in  1979. 

Almost  35  percent  of  working  women  performed  clerical 

6/ 
jobs. 


In  1955,  full-time  female  workers  earned  on  the 

7/ 
average  63.9  percent  of  what  men  were  paid.    That  figure 

had  declined  to  58.9  percent  by  1977  —  $8,618  a  year 

i/ 
compared  to  $14,626  for  men. 


.   III.   The  Growing  Unionization  of  Women  and  Its 

Impact  on  the  Wage  Gap 

One  reason  for  the  low  wage  level  of  women  workers 

is  that  they  are  not  as  unionized  as  male  workers.   This  is 


£/  Singer,  James  W. ,  "Undervalued  Jobs — What's  a  Women  (and 
the  Government)  to  Do?",  National  Journal,  May  24,  1980,  p.  858. 

5/   Ibid. 

6/   Ibid. 

!_/      U.S.  Department  of  Labor,  "The  Earnings  Gap  Between  Women 
and  Men,  1979,  Table  1. 

8/   Ibid. 
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particularly  so  in  the  clerical  area,  where  only  11.5 

percent  are  organized  compared  to  34.1  percent  of  women 

in  blue-collar  jobs.    However,  in  the  past  20  years 

women  have  accounted  for  about  half  of  the  total  increase 

in  union  membership,  and  some  30  percent  of  the  unionized 

10/ 
work  force  is  now  female.     Nonetheless,  fewer  than 

6.7  million  of  the  43  million  women  in  the  work  force 

11/ 
are  organized. 


These  6.7  million  unionized  women,  however,  have, 

in  general,  salaries  more  than  33  percent  higher  than 

12/ 
non-union  women,    better  benefits,  the  protection  of 

the  contract  grievance  procedures,  and  an  organization  to 

go  to  bat  for  them  to  combat  discrimination  in  the  work 

place. 


IV.   What  Unions  Have  Done  and  Can  Do  to  Eliminate 
Race  and  Sex  Discrimination  in  Employment 

As  early  as  1974  and  on  many  occasions  since  then, 

the  lUE  proposed  to  the  Equal  Employment  Opportunity 

Commission  CEEOC)  that  it  recognize  positive  union  efforts 

9/  Jacobson,  supra,  at  p.  3. 

10/  Washington  Star,  September  10,  1980,  p.  C-3. 

11/  Jacobson,  supra,  at  p.  3. 

12/  Ibid. 
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to  eliminate  race  and  sex  discrimination  in  employment 
and  that  it  not  find  liability  against  a  union  under  the 
Civil  Rights  Act  where  the  evidence  shows  that  the  union  had 
made  a  "good  faith"  effort  to  correct  the  discrimination. 

As  a  direct  result  of  these  proposals,  EEOC  in  1978 

formed  a  special  Task  Force  on  Collective  Bargaining,  under 

the  leadership  of  EEOC  Vice  Chair  Daniel  Leach: 

"to  encourage  parties  to  Collective  Bargaining 
Agreements  to  include  Title  VII  objectives  in 
the  Collective  Bargaining  process;  to  instruct 
them  on  how  to  administer  existing  contracts  to 
eliminate  discrimination;  and  to  suggest  appro- 
priate legal  approaches  open  to  one  party  when 
it  believes  that  voluntary  efforts  to  use 
Collective  Bargaining  to  eliminate  that  violation 
have  been  unsuccessful." 

After  a  two-year  exhaustive  study,  involving 
discussions  with  certain  employers  and  labor  organizations, 
including  CLUW  and  lUE,  which  submitted  a  lengthy  statement 
in  June,  1979,  the  EEOC  in  1980  adopted  a  "Title  VII  and 
Collective  Bargaining  Proposal  and  Resolution  to  Encourage 
Voluntary  Efforts",  which  seeks  to: 

1.  Recognize  the  "good  faith"  efforts  of  unions 
like  lUE  whi-ch  have  taken  strong  action  to 
eliminate  race  and  sex  discrimination  in  the 
work  place,  vrhether  undertaken  in  cooperation 
with  their  employers  or  on  their  own;  and 

2.  Assure  that  these  positive  and  active  efforts 
to  achieve  Title  VII  compliance  and  affirmative 
action  will  be  taken  into  consideration  in 
determining  whether  unions  are  responsible  for 
the  discrimination  or  whether  the  employer  is 
alone  responsible  for  having  caused  and/or 
continued  the  discrimination. 
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To  implement  the  policy,  the  EEOC  will  consider  the 
"good  faith"  of  unions  in  correcting  discrimination  and  will 
look  for  "concerted,  aggressive  action  of  a  compelling 
nature."   The  lUE  Title  VII  Compliance  Program  was 
specifically  cited  by  EEOC  as  an  example  of  a  successful 
voluntary  union  program  which  will  be  encouraged  by  an 
EEOC  policy  rewarding  such  efforts. 

In  issuing  its  new  policy  on  collective  bargaining, 

EEOC  gave  special  mention  to  lUE's  landmark  victories 

before  the  National  Labor  Relations  Board  in  Westinghouse 

Electric  Corp. ,  239  NLRB  No.  19  (1978) ,  General  Motors, 

243  NLRB  No.  19  (1979)  and  East  Dayton  Tool  and  Die  Company, 

239  NLRB  No.  20  (1978)   —   recently  affirmed  by  the 

13/ 
United  States  Court  of  Appeals  for  the  District  of  Columbia 

which  held  that  unions  are  entitled  to  receive  detailed 

equal  employment  data  from  the  employer,     as  giving  "the 

'green  light'  to  both  unions  and  employers  to  engage  actively 

in  voluntary  affirmative  action  by  providing  the  legal 

support  and  insulation  for  such  specific  endeavors." 

EEOC  quoted  approvingly  the  lUE  Title  VII  Compliance 
Program,  which  emphasizes  the  elimination  of  employer-wide 


13/   105  LRRM  3337  (1980);  105  LRRM  3344  (1980). 

14/  The  NLRB  directed  the  employers  to  provide  information 
regarding  the  distribution  of  employees  in  each  job  classi- 
fication, hiring  and  promotion  practices,  wage  rates,  and  EEO 
charges  and  complaints,  but  refused  to  provide  certain  other 
information  requested  by  the  Union  on  the  ground  that  this 
information  was  not  relevant  in  these  cases. 
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discrimination  and  consists  of  the  following  elements: 

1.  A  systematic  review  of  the  number  and 
status  of  minority  members  and  females 
at  each  of  our  plants; 

2.  An  educational  program  for  both  our  staff 
and  our  membership; 

3.  A  systematic  review  of  all  collective 
bargaining  contracts  and  plant  practices 
to  determine  whether  specific  kinds  of 
discrimination  exist; 

4.  Requests  to  employers  for  detailed  information 
relating  to  hiring  and  promotional  policies, 
wage  rates,  segregation  of  job  classifications, 
copies  of  the  employer's  affirmative  action 
plan  and  work  force  analysis,  and  for  copies 
and  information  concerning  the  status  of  all 
charges  filed  against  them  under  the  Equal 

Pay  Act,  Title  VII,  Executive  Order  11246, 
and  State  FEP  laws. 


Where  the  lUE  has  concluded  that  discrimination 
exists,  the  union: 

1.  Requests  bargaining  with  employers  to 
eliminate  the  illegal  practices  or       (^ 
contract  provisions; 

2.  Files  NLRB  refusal  to  bargain  charges 
against  employers  who  refuse  to  supply 
information  or  to  agree  to  eliminate 
the  illegal  provisions; 

3.  Follows  up  these  demands  by  filing  Title  VII 
charges  and  lawsuits  under  Title  VII  and  the 
Equal  Pay  Act. 

lUE  has  used  Title  VII  and  other  statutes,  including 
E.O.  11246,  as  a  vehicle  to  ending  or  at  least  lessening  the 
amount  of  discrimination  through  collective  bargaining, 
including  litigation  where  necessary,  with  the  following 
results: 
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1.  Increased  wage  rates  to  correct  wage 
inequities  for  substantial  numbers  of 
employees; 

2.  Ending  discrimination  in  initial  and 
other  job  assignments  and  promotions; 

3.  Job  posting  and  bidding  for  promotions 
and  transfers.   (lUE  negotiated  job 
posting  and  bidding  with  many  companies 
on  the  basis  that  the  changes  were 
required  by  Title  VII  to  remedy  past 
discrimination. ) 

4.  Modification  of  narrow  seniority  systems 
to  true  plant-wide  seniority: 

(a)  Promotions  of  low-paid  minorities 
and  women  from  within; 

(b)  Layoffs  on  basis  of  true  plant-wide 
length  of  service. 

V.   Significance  of  "Pay  Equity"  and  lUE  Experience 
In  Litigating  Wage  Inequities  Based  on  Sex 

lUE  has  litigated  lawsuits  against  employers  who 
have  discriminated  against  women  in  initial  and  other  job 
assignments,  promotions,  transfers  and  wage  rates.   Six 
lUE  lawsuits  brought  against  Westinghouse  and  lUE  suits 
filed  against  General  Electric  and  other  companies  reflect 
a  challenge  to  the  historic  pattern  of  deliberate  job 
segregation  by  sex  by  virtually  every  company  in  the 
electrical  equipment  industry.   Experience  shows  that  a  sex- 
segregated  job  structure  breeds  other  forms  of  discrimination, 
such  as  discriminatory  job  assignments,  wage  rates,  denial  of 
promotional  opportunity,  etc. 

Initial  assignment  and  sex-based  wage  discrimination  are 
key  issues  in  most  lUE  lawsuits.   These  issues  had  their 
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origin  in  historical  sex  segregation.   Before  the  enactment 

of  legislation  prohibiting  sex  discrimination  in  employment, 

employers  in  the  electrical  industry  admittedly  and 

deliberately  segregated  into  male  jobs  and  female  jobs. 

In  appearing  before  the  National  War  Labor  Board,  these 

companies  admitted  that  wage  rates  for  the  female  jobs  were 

fixed  not  on  the  basis  of  the  difficulty,  complexity  or  worth 

of  jobs,  but  on  the  availability  of  women  to  perform  these 

15/ 
jobs  at  low  wages. 

Although  jobs  are  no  longer  formally  segregated  by 

sex,  sex  segregation  has  continued:   traditionally  women's 

jobs  are  still  mostly  filled  by  women  and  traditionally  male 

jobs  are  still  mostly  filled  by  males;  and  newly-hired  women  — 

for  unskilled  entry  level  jobs  —  are  assigned  to  the  lowest 

paying  jobs  while  newly-hired  men  —  also  for  unskilled 

entry  level  jobs  —  are  assigned  to  jobs  that  pay  more  and 

provide  greater  promotional  opportunity.   And  probably  because 

of  this  pattern,  the  traditional  underpayment  of  women's  jobs 

has,  for  the  most  part,  not  been  corrected.   Many  skilled 

jobs  performed  by  women  are  paid  below  the  common  labor  or 

janitorial  rate  for  men.   Indeed,  the  War  Labor  Board 

stated  as  a  rule  of  thumb  that  any  female  job  rate  below  the 

16/ 
rate  paid  male  common  laborers  was  probably  discriminatory. 


15/  General  Electric  and  Westinghouse,  28  WLB  666,  685  (1945) 
16/  General  Electric  and  Westinghouse,  supra,  681-685,  689. 


200 


-12- 


Title  VII  of  the  Civil  Rights  Act  of  1964,  E.O.  11246 
and  the  Equal  Pay  Act  each  bear  on  the  question  of  whether 
"equal  pay  for  work  of  comparable  value"  is  required  by 
law.   The  Equal  Pay  Act  prohibits  an  employer  from  paying 
men  more  than  women  doing  equal  work.   Since  sex-segregated 
job  structures  exist  throughout  the  electrical  equipment 
industry,  with  women  doing  work  quite  different  from  men, 
women  cannot  claim  the  protection  of  the  Equal  Pay  Act. 

The  question  being  litigated  by  the  lUE  in  these 
cases  is  whether  Title  VII  is  broad  enough  to  reach  a 
segregated  job  structure  where  women  are  paid  less  for 
work  that  is  different  from  that  of  male  employees,  but 
is  of  comparable  value  to  the  employer  when  measured  under 
standard  terms  of  skill,  effort  and  responsibility.   The  United 
States  Court  of  Appeals  for  the  Third  Circuit  in  August,  1980, 
issued  a  decision  in  one  of  the  leading  "comparable  worth" 
cases,  lUE  v.  Westinghouse , —  which  involves  the  Westinghouse 
plant  in  Trenton,  New  Jersey.   In  a  thorough,  well-reasoned 
decision,  the  Court  fully  sustained  the  plaintiffs'  position 
and  flatly  rejected  the  position  of  Westinghouse  and  most 
other  employers. 

The  Court  held  that  wage  discrimination  based  on 
race  was  clearly  prohibited  by  Title  VII  and  that  there 
was  nothing  in  the  legislative  history  to  indicate  that 

17/   23  FEP  Cases  588  C3d  Cir.  1980},  petition  for  cert,  pending. 


I 
I 
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Congress  intended  that  discrimination  in  compensation 

based  upon  sex  was  to  be  treated  any  differently. 

Paraphrasing  the  Supreme  Court's  United  Steelworkers  of 

America  v.  Weber  decision,  the  Court  stated: 

"It  would  be  ironic  indeed  if  [the  Equal  Pay 
;-  Act],  a  law  triggered  by  a  nation's  concern 

over  centuries  of  [sexual  discrimination]  and  an 
intent  to  improve  the  lot  of  those  who  had 
'been  excluded  from  the  American  dream  for 
so  long'  were  to  lead  to  the  contraction  of 
their  rights  under  Title  VII."  ld_/ 

In  so  holding,  the  Court  relied  also  upon  the 
Supreme  Court's  statement  in  Franks  v.  Bowman  —  that 
the  elimination  of  all  forms  of  discrimination  is  of  the 
"highest  priority"  —  as  precluding  an  interpretation  that 
Congress  intended  to  prohibit  disparate  wage  rates  based 
upon  national  origin,  religion  or  race,  but  to  permit  the 

same  disparity  for  the  same  jobs  when  each  of  the  jobs  is 

19/ 
occupied  by  a  different  sex. 

lUE  and  Westinghouse  have  both  filed  petitions  for 
certiorari  that  are  pending  before  the  Supreme  Court. 
EEOC  has  been  supportive  of  the  plaintiffs'  position 
in  this  case,  both  in  a  brief  amicus  curiae  filed  with  the 
Court  and  in  oral  arguments  presented  by  the  Commission's 

18/   lUE  V.  Westinghouse,  supra,  at  598. 
19/   lUE  V.  Westinghouse,  supra,  at  592-593. 
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Deputy  General  Counsel  and  its  General  Counsel. 

In  the  meanwhile,  the  Supreme  Court  has  granted  a 

petition  for  certiorari  and  agreed  to  hear  its  first  "pay 

20/ 
equity"  case  in  Gunther  v.  County  of  Washington, —  which  was 

decided  by  the  United  States  Court  of  Appeals  for  the  Ninth 

Circuit  in  favor  of  the  plaintiffs,  along  the  lines  of  the 

rationale  in  lUE  v.  Westinghouse.   The  AFL-CIO  and  the 

lUE  will  file  today  a  joint  amicus  curiae  brief  to  sustain 

the  findings  of  the  Gunther  court,  which  held  that  an 

employer  cannot  say  to  a  "female  worker,  not  employed  at 

a  position  that  is  substantially  equal  to  that  performed 

by  a  male,  that  he  would  pay  her  $30  a  week  more  if  she 

21/ 
was  a  male,"     and  not  be  guilty  of  sex  discrimination  under 

Title  VII  unless  there  happens  to  be  a  man  performing  the 

22/ 
same  job  for  higher  pay. 

VI.  The  Symbiotic  Relationship  of  Initial  Assignment 
Discrimination,  Occupational  Segregation,  Denial 
of  Promotional  Opportunity  and  Wage  Discrimination 

Initial  assignment  discrimination,  particularly  for 

entry  level  unskilled  jobs,  is  at  the  heart  of  occupational 

segregation,  wage  discrimination  and  future  promotional 

opportunity.   Discrimination  in  the  initial  assignment  or 

placement  of  newly  hired  employees  is  a  major  contributor 

to  occupational  segregation,  is  relatively  easy  to  prove. 


I 


iW    22  FEP  1650  (9th  Cir,  1980)  ,  affirming  upon  petition 
for  rehearing,  20  FEP  792  (1979)  . 

21/  Gunther ,  supra,  798,  fn.  9. 

22/  The  Third  Circuit  in  lUE  v.  Westinghouse,  supra,  likewise 
found  at  592  that  an  employer  could  not  pay  welders  more  than 
plumbers  for  the  sole  reason  that  "the  majority  of  welders  are 
men  and  the  majority  of  plumbers  are  women. " 
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and  is  an  essential  part  of  the  solution  to  the  issue  of 
wage  structure  bias.   Wage  discrimination  (not  covered 
by  the  Equal  Pay  Act)  could  not  exist  without  occupational 
segregation.   It  is  this  symbiotic  relationship  between 
the  four  areas  —  initial  assignment  discrimination, 
occupational  segregation,  wage  discrimination  for  the 
work  performed,  and  denial  of  promotional  opportunity  — 
which  accounts  most  heavily  for  the  current  earnings 
gap  suffered  by  women  and  minorities.   The  gap  will 
continue  as  long  as  women  and  minorities  are  shunted 
into  the  lower  paying  jobs  upon  hiring  and  remain  there, 
are  denied  "equal  pay  for  work  of  comparable  value," 
and  are  denied  access  to  higher  paying  jobs. 

Initial  assignment  discrimination  and  occupational 
segregation  by  sex  constitute  obvious  and  significant  — 
but  neglected  —  Title  VII  violations  in  their  own  right. 
Breaking  down  entrenched  occupational  segregation  and  all 
the  social  mores  that  contribute  to  it  will  not  be  easy  and 
will  take  time.   But  we  believe  it  would  be  relatively 
simple  to  cause  a  significant  decrease  in  occupational 
segregation  by  dealing  more  directly  with  initial  assignment 
discrimination,  particularly  in  those  situations  where  the 
employer  assigns  newly  hired  applicants  to  entry  level  jobs 
on  a  sex  or  race  segregated  basis,  which  continues  to  be  the 
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rule  in  most  manufacturing  establishments  that  employed 
women  on  a  segregated  basis  prior  to  the  passage  of  Title  VII, 

Finally,  ending  initial  assignment  discrimination  is 
a  non-cost  item  for  an  employer,  where  the  actual  pay  rate 
for  the  female  job  is  not  discriminatory,  since  an  employer 
can  correct  the  initial  assignment  discrimination  problem 
simply  by  assigning  future  new  hires  to  jobs  without  regard 
to  sex  or  race.   This  would  not  correct  wage  discrimination 
or  the  continuing  effects  of  past  initial  assignment 
discrimination,  but  it  would  certainly  lessen  the  wage 
disparity. 

VII.   The  Need  to  Encourage  EEOC's  Attack  On 
Systemic  Discrimination  and  Stepping-up 
Its  Litigation  Efforts 

Recently  critics  of  EEOC  have  called  for  a  complete 

freeze  on  litigation,  an  end  to  affirmative  action,  a 

requirement  that  intent  must  be  shown  in  all  Title  VII 

cases,  and  have  questioned  whether  EEOC  should  be  doing 

anything  in  the  "comparable  worth"  area  because  of  alleged 

costs  of  correcting  discrimination.   Prohibiting  affirmative 

action  and  requiring  intent  would  in  our  view  be  a  severe 

intrusion  into  the  role  of  the  federal  judiciary;  it  would 

also  raise  significant  constitutional  problems. 
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Indeed,  the  courts,  including  the  Supreme  Court, 
have  repeatedly  held  that  Congress  intended  in  the  Civil 
Rights  Act  to  reach  the  results,  not  just  the  intent, 
of  an  employer's  action,  and  have  developed  the  mechanism 
of  proving  discrimination  through  the  use  of  statistics  or 
"numbers."   Moreover,  in  the  United  Steelworkers  of  America, 
AFL-CIO-CLC  V.  Weber  case,  99  S.  Ct.  2721  (1979),  the  Supreme 
Court  expressly  declared  that  Title  VII  permits  unions  and 
employers  voluntarily  to  adopt  affirmative  action  plans  to 
boost  employment  opportunities  for  minorities  and  women. 
The  Weber  case  has  served  as  a  major  incentive  to  unions  and 
employers  across  the  country  to  implement  affirmative  action 
plans  such  as  on-the-job  apprenticeship  programs,  designed 
primarily  to  open  employment  opportunities  for  blacks  and 
women  in  jobs  traditionally  closed  to  them,  but  having 
the  secondary  effect  of  opening  up  opportunities  for  white 
workers  that  have  never  previously  existed  for  them. 

Even  more  recently,  in  another  affirmative  action 
case,  Fullilove  v.  Klutznik,  100  S.  Ct.  2758  (1980),  in  what 
appeared  to  sound  the  death  Jtnell  for  affirmative  action 
opponents,  the  Supreme  Court  upheld  congressional  use  of 
minority  "set-asides"  or  racial  spending  quotas  as  a 
remedial  tool  for  eliminating  past  discrimination  against 
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minorities.   Specifically,  the  Supreme  Court  upheld  the 
constitutionality  of  a  provision  of  the  Public  Works 
Employment  Act  of  1977  reserving  at  least  10%  of  federal 
funds  awarded  under  the  $4  billion  public  works  program 
to  "minority  business  enterprises." 

The  Court  approved  the  use  of  a  racial  classification 
to  dictate  the  distribution  of  governmental  funds  as  a 
temporary  measure  to  remedy  what  Congress  perceived  as  the 
discriminatory  exclusion  of  certain  minorities  from  the 
nation's  economic  mainstream.   In  so  doing  the  Court  held 
that  Congress  need  not  be  "colorblind"  in  imposing 
race-conscious  remedial  affirmative  action  programs  and 
that  the  use  of  racial  and  ethnic  criteria  as  a  condition 
of  a  federal  grant  is  a  valid  means  to  accomplish  affir- 
mative action.   The  Court  also  found  that,  to  justify  the 
congressional  action,  it  is  not  necessary  to  show  that  the 
federal  contractors  were  responsible  for  any  violation  of 
the  anti-discrimination  laws. 

As  to  employers'  alleged  fears  that  EEOC's  "comparable 
worth"  efforts  will  result,  as  some  have  said,  in  "a  complete 
restructuring  of  the  U.S.  economy,"  and  that  the  government 
would  force  them  to  adopt  a  single  system  to  evaluate  jobs 
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and  set  wage  rates,  EEOC  Chair  Eleanor  Holmes  Norton  has 
stated: 

"The  last  thing  we  want  to  do  is  to  establish 
a  national  system  for  ranking  jobs.   We  don't 
harbor  the  notion  that  there's  some  rational 
hierarchy  into  which  all  the  jobs  in  the 
economy  can  be  fit.   We  have  a  very  narrow 
concern  —  that  whatever  wage  a  company  sets 
for  a  particular  job  not  be  set  in  a 
discriminatory  manner."   23/ 

With  regard  to  employer  cries  concerning  the  cost  of 

remedying  their  discriminatory  conduct,  our  experience  shows 

that  employers  have  vastly  exaggerated  the  costs  of  correcting 

such  wage  structure  bias,  just  as  they  grossly  exaggerated 

the  costs  of  eliminating  pregnancy  discrimination  before 

the  courts  in  connection  with  lUE's  pregnancy  disability 

24/ 
case  against  General  Electric    and  before  this  Committee 

in  connection  with  legislation  relating  to  the  Pregnancy 

Disability  Act,  and  just  as  they  distorted  the  costs  that  would 

result  from  the  passage  of  the  Equal  Pay  Act. 

Although  wage  discrimination  settlements  are  of 
substantial  benefit  to  the  persons  involved,  the  actual 
hourly  cost  to  the  employer  —  as  a  percentage  of  overall 
labor  cost,  including  male  and  female  employees  —  is 
minimal.   Moreover,  the  employer  alone  is  being  unjustly 


23/  Singer,  supra,  at  p.  858. 


24/  Gilbert  and  lUE  v.  General  Electric  Company,  429  U.S. 
125  (1976). 


208 


-20- 


enriched  by  paying  women  less  than  it  would  pay  a  man 
doing  the  same  work.   In  any  event.  Congress  in  passing 
Title  VII  refused  to  put  a  price  tag  on  eliminating 
discrimination. 

Although  CLUW  and  lUE  have  often  criticized  EEOC, 

it  has  been  for  doing  too  little,  too  late,  and  not  for 

overstepping  its  authority.   We  were  pleased  that,  after 

CLUW  and  lUE  called  for  an  increased  role  for  EEOC  in  the 

wage  discrimination  area  before  the  Subcommittee  on 

Employment  Opportunities  of  the  House  Education  and  Labor 

Committee  in  November,  1978,  EEOC  gave  greater  emphasis 

25/ 
to  the  issue.     We  were  likewise  gratified  that,  under 

the  leadership  of  Chair  Norton  and  Vice  Chair  Leach,  the 

Commission  has  made  highly  significant  strides  toward 

managing  the  Commission's  backlog  and  adopting  Guidelines 

and  other  policies  which  provide  a  backdrop  to  a  viable, 

effective  enforcement  program. 

Unfortunately,  in  order  to  accomplish  this  goal, 
given  the  limited  resources  provided  by  the  Congress,  the 
Commission  was  not  able  to  institute  as  strong  a  systemic 
and  legal  enforcement  program  and  policy  as  is  sorely  needed 

25/  Statement  of  Winn  Newman  before  the  Subcommittee, 
November  29,  1978. 
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to  eliminate  through  litigation  the  on-going  discriminatory 
practices.   If  the  recent  progress  that  the  Conunission  has 
made  is  to  be  maintained,  it  is  essential  that  the  Commission 
be  given  the  requisite  budgetary  resources  to  do  more,  not 
less. 

Given  the  fact  that  the  earnings  gap  suffered  by 
minorities  and  women  remains  basically  unchanged  since 
the  passage  of  Title  VII,  this  is  hardly  the  time  to  think 
of  weakening  the  law  or  decreasing  its  emphasis  on 
affirmative  action,  especially  in  view  of  the  Supreme 
Court's  edict,  quoted  previously,  that  eliminating 
discrimination  was  intended  by  Congress  to  be  given 
"the  highest  priority."   It  is  manifestly  not  the  time 
to  talk  about  decreasing  the  emphasis  placed  on  systemic 
discrimination  and  litigation  to  correct  discrimination. 

Those  who  now  advocate  weakening  our  affirmative 
action  and  enforcement  efforts  can  do  so  only  out  of  the 
mistaken  belief  that  the  same  people  who  brought  about 
discriminatory  practices  and  who  continued  such  practices 
in  the  face  of  laws  prohibiting  them  will  suddenly  see  the 
light  OR  because  they  believe  that  employers  and  unions 
should  be  allowed  freedom  to  discriminate  without 
government  interference. 
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Since  pervasive  wage  discrimination  against  women 
workers  exists  today  in  virtually  every  workplace  that 
hired  women  on  a  segregated  basis,  we  respectfully  urge 
the  Committee  to  give  all  assistance  to  EEOC  to  make  the 
issues  of  initial  assignment  discrimination,  occupational 
segregation  and  wage  discrimination  priority  items,  to  urge 
and  encourage  EEOC  to  take  vigorous  action  in  these  and  other 
areas  of  discrimination  by  initiating  a  strong  law  enforcement 
program  to  achieve  compliance  with  the  law,  and  to  see  that 
EEOC  obtains  the  budgetary  resources  required  to  eliminate 
such  discrimination. 

The  Chairman.  Thank  you. 

We  have  only  a  few  questions. 

I  am  going  to  forgo  my  questions  and  turn  to  Senator  Kennedy 
and  then  Senator  Williams. 

Senator  Kennedy.  Focusing  on  the  enforcement  issue,  which  I 
think  all  of  you  talked  about  in  one  form  or  another;  could  you  just 
briefly  tell  me — what  additional  steps  in  the  area  of  enforcement 
should  be  taken;  whether  the  enforcement  now  is  sufficient  or 
whether  in  your  assessment  it  is  too  little;  and  whether  you  think 
that  additional  enforcement  mechanisms  are  necessary  to  insure 
that  existing  laws  can  be  carried  forward.  I  would  be  interested  in 
all  of  your  assessments  on  this.  Perhaps  you  would  want  to  supple- 
ment your  views  for  the  record. 

Mr.  Newman.  As  an  example,  EEOC  had  found  that  the  wage 
discrimination  violates  title  VII  where  the  jobs  were  not  equal  in 
traditional  terms  as  far  back  as  1966  and  1967,  and  has  continued 
to  hold  that  position  to  this  day. 

I  found  myself  testifying  before  a  House  committee  in  1978  and 
suggesting  that  EEOC  had,  despite  that  longstanding  position,  not 
filed  a  single  lawsuit  involving  wage  discrimination.  I  think  that 
area  has  been  adjusted  and  they  are  actively  pursuing  this  issue  at 
this  time;  but  I  give  that  as  an  example  of  the  kind  of  thing  I  am 
talking  about. 

There  has  been  little  enforcement  in  the  systemic  operations 
program.  I  think  that  has  improved  under  General  Counsel  Roy 
Clark,  but  there  still  is  insufficient  funding  to  really  do  cases. 
There  tends  to  be  a  bogging  down,  I  think,  despite  the  improve- 
ment of  the  individual,  one-on-one  cases.  The  backlog  problem  has 
been  part  of  this  situation;  that  is,  the  tremendous  need  there  was 
that  Eleanor  Norton  jumped  into  to  reduce  the  backlog. 

But  part  of  the  result  is  that  enforcement  in  the  litigation  end 
has  suffered.  I  think  what  is  needed  is  for  a  much  greater  use  of 
person   power  that  we   have   in   the  Commission   in   the  area   of 
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enforcement.  They  need  to  bring  more  cases  and  they  need  to  bring 
big  cases  involving  systemic  discrimination.  That  is  where  it  is  at. 

The  assignment  discrimination  issue  has  not  been  dealt  with. 
That  issue  is  pretty  much  where  comparable  worth  was  a  couple  of 
years  ago,  and  those  are  the  two  areas  I  am  stressing. 

Senator  Kennedy.  Maybe  the  rest  of  the  panel  can  supplement 
that  view. 

Would  you  like  to  comment? 

Ms.  MiTGANG.  The  whole  issue  of  intent  I  have  litigated  under 
these  statutes,  and  the  subtlety  of  discrimination  is  such  that  if  we 
back  off  from  the  issue  of  intent — I  will  use  the  example  of  your 
colleagues  in  the  Senate. 

If  all  we  had  to  go  by  there  was  their  employment  records  and 
our  study,  which  I  think  speaks  very  clearly  to  what  occurs  in  their 
employment  practices,  if  there  are  ways  that  they  can  indicate  that 
they  didn't  intend  to,  and  I  don't  think  any  of  your  colleagues 
would  say  they  intended  to  discriminate  against  women 

The  Chairman.  I  don't  think  any  of  them  would. 

Ms.  MiTGANG.  That  points  very  clearly  to  the  problems  in  sys- 
temic discrimination,  of  job  clustering,  and  all  of  those  issues.  As 
we  litigate.  No.  1,  we  educate  the  courts  to  understand  the  subtle- 
ties and  the  courts  are — the  positions  are  largely  male  judges  and 
with  all  due  good  intention  on  their  part,  understanding  the  subtle- 
ties of  those  issues  is  very  difficult.  We  need  the  Federal  Govern- 
ment. We  need  your  committee  to  speak  out  on  these  issues  in 
order  that  it  is  clear  that  there  is  no  waffling  on  any  of  them,  and 
the  expectations  we  have. 

In  addition,  in  dealing  with  those  subtleties  in  court,  if  you  have 
a  private  plaintiff  who  is  fearful  of  losing  her  job,  if  you  have  a 
private  plaintiff  who  doesn't  have  the  wherewithal,  if  the  Govern- 
ment isn't  covering  all  this,  the  issue  of  expense  is  one  that  amuses 
me  as  a  private  practitioner.  If  half  of  the  companies  against  which 
I  have  filed  suits  addressed  their  affirmative  action  plans  intelli- 
gently, they  would  have  spent  far  less  in  killing  individual  plain- 
tiffs with  overkill  in  the  litigative  process.  I  think  we  have  to  be 
very  serious  in  looking  at  what  all  those  are  and  backing  up  the 
individuals  and  having  the  enforcement  be  clear.  It  is  Government. 
It  is  private  industry.  It  is  all  of  us  hand  in  hand  and  if  any  of  us 
back  off,  we  will  not  effectively  be  able  to  enforce  the  laws  that 
exist. 

Ms.  Smeal.  The  process  right  now — I  agree  with  that. 

But  the  process  right  now  is  so  time  consuming  that  it  is  not 
unusual — I  have  a  dear  friend  who  died  suddenly  last  year.  Her 
case  started  in  1972.  She  died  in  1978,  and  there  was  not  even 
progress  in  it.  It  was  litigated  all  through  that  period. 

Sex  discrimination,  the  Sears  case,  the  massive  case  was  initiated 
by  a  Chicago  chapter  of  NOW  in  1975.  It  is  still  literally  nowhere. 
It  is  1981.  The  cases  take  long.  They  bog  down.  There  is  clearly  not 
enough  resources  put  on  that.  But  also  it  is  more  than  resources. 

The  entire  process  is  one  in  which  people  can  delay  and  delay 
and  delay  and  so  long  as  you  can  delay  in  these  cases,  it  eventually 
goes  away  or  at  least  you  have  so  worn  down  the  litigants  that 
they  tend  to  disappear.  I  tend  to  feel  that  you  can't  look  at  enforce- 
ment without  looking  at  the  speed  of  the  process.  Right  now  it  is 
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not  equitable.   It  is  not  just.   It  helps  perpetuate  the  system  of 
discrimination. 

Ms.  Height.  To  answer  that,  I  think  one  of  the  things  that  we 
have  to  watch  is  the  tendency  to  make  the  victim  carry  an  undue 
burden  in  the  process  of  enforcement,  and  that  that  is  something 
that  seems  to  me  we  really  see  most  in  race  discrimination  and  sex 
discrimination  cases. 

Another  is  that  when  we  are  talking  about  discrimination,  the 
reason  I  think  many  of  us  have  some  new  hope  when  we  saw  the 
concept  of  affirmative  action  come  alive  in  our  Government  was 
that  there  has  to  be  some  real  commitment  to  redressing  old 
wrongs  and  that  the  way  of  looking  at  that  is  not  simply  in  wheth- 
er it  was  intentional  or  not,  but  it  is  a  recognition  that  those  who 
are  the  victims  of  discrimination  reap  the  consequences  of  behav- 
ior. So  you  have  to  look  at  how  is  the  behavior — what  is  the  end  of 
the  behavior,  not  whether  or  not  there  is  an  intention. 

It  seems  to  me  that  the  more  we  are  willing  to  look  at  specific 
things,  you  can  look  at — I  have  never  heard  anyone  say — I  go  into 
a  room  and  I  immediately  look  to  see  the  complexion  of  the  total 
room.  Sometimes  people  say  to  me,  well,  you  are  self-conscious.  I 
think  we  have  to  be  more  conscious  of  being  not  color  blind  nor  sex 
blind,  but  we  have  to  be  more  conscious  of  trying  to  take  clearly 
careful  steps  to  insure  everybody  that  equality  is  a  reality. 

Senator  Kennedy.  I  have  one  final  question,  and  that  is,  why 
would  the  passage  of  the  equal  rights  amendment  move  us  in  a 
quantum  way  toward  achieving  the  stated  goals  of  the  60  other 
statutes  that  have  been  passed. 

Ms.  Height.  I  think  we  have  said  many  things  about  it  today, 
but  I  think  as  a  black  person  I  am  aware  that  while  the  Constitu- 
tion of  the  United  States  assures  rights,  the  13th,  14th,  and  15th 
amendments  made  a  difference.  The  14th  amendment  made  equal 
justice  under  law  more  of  a  reality  for  everyone.  I  have  the  feeling 
that  what  we  are  struggling  with  now  is  something  that  is  not  for 
women  but  it  is  to  make  the  Constitution  clarify  the  issue  that 
there  should  be  no  discrimination  on  the  basis  of  sex.  I  see  that  as 
vitally  important. 

Many  times  I  hear  people  referring  especially  to  black  persons, 
saying  that  we  are  reluctant  to  support  this  kind  of  thing.  There  is 
no  real  fact  to  back  that  up.  If  anything,  it  seems  to  me,  we  should 
give  testimony  to  the  reality  that  the  Constitution  lays  open  the 
principle  but  when  it  is  explicit,  it  makes  it  unnecessary  for  us  to 
have  to  go  in  and  do  battle  on  getting  our  rights  bit  by  bit. 

Ms.  Smeal.  We  should  end  the  debate  once  and  for  all  whether 
we  are  going  to  go  forward  in  the  area  of  eliminating  sex  discrimi- 
nation. There  are  those  who  feel  that  if  they  wait  for  less  vigorous 
pursuit  of  this  goal  by  succeeding  administrations — I  think  that 
people  are  looking  at  this  as  a  bellweather  as  to  whether  we  are 
going  to  move  full  speed  ahead  in  eliminating  this  social  inequity. 

But  more  importantly,  what  we  are  doing  right  now  is  on  the  one 
hand  saying  we  are  prohibiting  discrimination  in  statutes  but,  on 
the  other  hand,  governmental  programs  are  in  effect  enforcing, 
such  as  the  WIN  program,  impact  upon  various  things  such  as 
employment. 
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You  actually  have  one  hand  trying  to  create  a  remedy  while  the 
other  hand  is  actually  causing  the  problem,  right  within  govern- 
mental action.  The  entire  intent  of  the  ERA  is  to  prohibit  the 
Federal  Government  from  passing  or  having  programs  of  regula- 
tion that  would  foster  sex  discrimination.  We  are  trying  to  correct 
sex  discrimination  at  the  worksite.  I  really  feel  that  no  full  solution 
to  this  problem  will  be  handled  until  regulations  from  Congress 
recognize  this. 

Mr.  Newman.  If  I  may  add  one  word  or  two  more,  there  is 
concern  as  to  what  will  happen  in  the  next  few  months.  The 
Commission  has  gone  through  15  years  of  tremendous  internal 
turmoil.  We  are  at  a  point  now  in  the  Commission  where  guide- 
lines have  been  established  in  most  every  area,  where  the  basic 
pattern  for  enforcing  the  law  is  in  reasonably  good  shape.  Systems 
have  been  established  for  taking  care  of  the  backlog  that  was  so 
horrible  4  years  ago  when  Eleanor  Norton  came  in. 

I  just  express  a  hope  that  to  start — that  no  one  starts  thinking  in 
terms  of  turning  around  and  reexamining  and  having  a  whole  kind 
of  reorganization,  not  because  such  reorganization  may  in  some 
cases  not  be  better  just  because  every  reorganization  puts  every- 
thing at  a  standstill  for  a  number  of  years  and  we  can't  afford  to 
have  that  happen  at  this  stage  of  our  lives  with  respect  to  civil 
rights  litigation. 

Ms.  MiTGANG.  The  equal  rights  amendment  would  give  us  one 
clear  standard  by  which  to  judge  sex  discrimination  in  our  country. 
If  the  Senate  and  the  House  pass  a  joint  resolution  regarding  sex 
discrimination  on  the  Hill,  they  would  have  perhaps  covered  their 
colleagues  and  perhaps  set  an  example.  They  will  not  have  ad- 
dressed the  issue  of  sex  discrimination  throughout  the  country. 

The  equal  rights  amendment  would  not  only  cover  the  Congress 
in  both  Houses  but  would  allow  us  to  have  a  fair  and  clear  stand- 
ard and  cease  promulgating  regulations  and  a  statute-by-statute 
approach,  which  confuses  the  issue  rather  than  addressing  it. 

The  Chairman.  Senator  Williams,  I  need  to  go. 

Senator  Williams.  Could  I  just  ask  permission  to  submit  some 
questions? 

Just  one  fast  question.  It  will  be  on  the  two  cases,  Gunther  and 
lUE  V.  Westinghouse. 

Is  it  basically  the  same  issue  in  each  of  these  cases? 

Mr.  Newman.  Basically,  yes,  but  in  fact  there  is  much  more 
evidence  of  deliberate  and  intentional  discrimination  in  the  record 
at  Westinghouse.  You  have  the  whole  pattern  of  how  Westinghouse 
established  sex-segregated  jobs  and  the  admission  to  having  estab- 
lished a  deliberately  low  rate  for  female  employees. 

But  basically  it  is  the  same  issue  except  for — there  is  more 
substance  to  Westinghouse. 

Senator  Williams.  Do  you  expect  an  appeal  in  that  case? 

Mr.  Newman.  A  petition  for  certiorari  has  been  filed  by  both 
lUE  and  Westinghouse,  urging  the  Supreme  Court  to  take  the  case 
at  the  time  they  are  taking  Gunther,  and  that  is  pending. 

Senator  Williams.  If  the  plaintiffs  prevail  in  this  case,  on  this 
issue,  there  is  nothing  for  us  to  do.  Is  that  correct? 
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Mr.  Newman.  Probably.  But  you  know,  it  depends  on  how  the 
Supreme  Court  writes  the  decision,  narrow,  broad,  or  whatever, 
and  whether  we  have  a  spUt  in  interpretations  after  they  write  it. 

The  Chairman.  I  think  you  can  count  on  all  of  those. 

Senator  Williams.  It  is  possible  that  we  would  be  back  in  the 
Gilbert-General  Electric  situation? 

Mr.  Newman.  It  is  possible  except,  as  I  have  mentioned.  Execu- 
tive Order  11246  also  covers  discrimination  in  compensation.  Con- 
ceivably, and  this  is  certainly  the  Labor  Department  position  and 
happens  to  be  my  position,  even  if  it  is  not  covered  by  title  VII,  it 
would  be  covered  by  the  Executive  order  and  the  Labor  Depart- 
ment has  tried  a  couple  of  cases  involving  wage  discrimination. 
They  contend  that  they  will  not  be  affected  by  an  adverse  Supreme 
Court  decision. 

Senator  Williams.  If  I  could  ask  you  to  keep  in  touch  with  us  on 
this  issue,  to  see  if  there  is  any  further  work. 

The  Chairman.  We  would  like  you  to  submit  any  further  infor- 
mation you  can  on  these  two  cases  that  would  not  be  improper  for 
you  to  disseminate,  so  we  can  study  more  about  it. 

We  have  to  recess  until  about  2  o'clock.  We  will  try  to  start  at  2 
o'clock,  when  we  will  hear  from  the  next  panel. 

We  appreciate  all  those  who  have  testified,  and  we  appreciate 
having  the  testimony  we  have  had  today. 

So  we  will  recess  until  approximately  2  o'clock. 

[Whereupon,  at  1:05  p.m.,  the  committee  recessed,  to  reconvene 
at  2  p.m.  this  same  day.] 

AFTERNOON   SESSION 

The  Chairman.  We  will  call  the  committee  to  order.  And  I  would 
like  to  call  as  witnesses  Carol  Grossman,  president  of  the  Women's 
Equity  Action  League;  Marlene  Johnson,  president  of  the  National 
Association  of  Women  Business  Owners;  Nancy  Felipe  Russo,  presi- 
dent of  the  Federation  of  Organizations  for  Professional  Women; 
and  Donna  Lenhoff  and  Arkie  Byrd,  staff  attorneys.  Women's 
Legal  Defense  Fund. 

Let  me  apologize  to  all  of  you.  This  has  been  a  difficult  day.  I 
thought  we  might  be  through  this  morning.  I  was  a  half  an  hour 
late  to  the  meeting  I  had  downtown,  and  I  think  I  broke  a  whole 
bunch  of  laws  getting  there  and  a  whole  bunch  of  laws  getting 
back.  I  did  the  best  I  could.  I  apologize. 

It  is  my  understanding  that  Marlene  Johnson  has  to  catch  a 
plane,  so  with  the  permission  of  the  other  three,  we  will  call  on  Ms. 
Johnson  first. 

Do  not  worry  about  not  having  other  Senators  here.  This  is  put 
in  a  formal  committee  report  and  all  Senators  have  access  to  it,  as 
well  as  their  staffs. 

Go  ahead. 
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STATEMENTS  OF  MARLENE  JOHNSON,  PRESIDENT,  NATIONAL 
ASSOCIATION  OF  WOMEN  BUSINESS  OWNERS;  CAROL  B. 
GROSSMAN,  NATIONAL  PRESIDENT,  WOMEN'S  EQUITY 
ACTION  LEAGUE;  NANCY  FELIPE  RUSSO,  PRESIDENT,  FEDER- 
ATION OF  ORGANIZATIONS  FOR  PROFESSIONAL  WOMEN; 
AND  DONNA  LENHOFF  AND  ARKIE  BYRD,  STAFF  ATTORNEYS, 
WOMEN'S  LEGAL  DEFENSE  FUND,  A  PANEL 

Ms.  Johnson.  We  appreciate  the  committee's  attention  to  this 
important  issue. 

My  name  is  Marlene  Johnson.  I  own  and  manage  SpUt  Infinitive, 
Inc.,  of  St.  Paul,  Minn.,  an  advertising  and  pubUc  relations  firm.  I 
am  president-elect  of  the  National  Association  of  Women  Business 
Owners,  NAWBO,  and  founder  of  the  Minnesota  chapter. 

As  America  embarks  upon  a  new  era  of  renewal — including  re- 
newed entrepreneurial  spirit,  we  appreciate  the  opportunity  to  tes- 
tify on  behalf  of  women  business  owners  regarding  some  of  the 
major  issues  concerning  and  confronting  female  entrepreneurs. 

Women  go  into  business  for  the  same  primary  reason  as  that 
which  motivates  men;  to  make  money.  More  and  more,  an  increas- 
ing number  of  Americans  are  eager  to  start  small  independent 
businesses  having  decided  that  only  through  ventures  of  their  own 
can  they  achieve  the  fabric  and  quality  of  life  that  they  aspire  to 
and  envision. 

However,  women  entrepreneurs  face  situations  on  a  daily  basis 
which  vastly  differ  from  those  of  their  male  counterparts. 

By  definition,  women  entrepreneurs  face  situations  on  a  daily 
basis  which  vastly  differ  from  those  of  their  male  counterparts. 

By  definition,  an  entrepreneur  is  a  risk  taker  and  must  raise  the 
capital  necessary  to  run  the  business  in  an  environment  of  raging 
inflation,  and  outrageous  prime  interest  rates.  Women  entrepre- 
neurs face  yet  another  attitudinal  battle  in  the  banker's  suites. 
Whereas  the  Equal  Credit  Opportunity  Act  was  intended  to  give 
women  equal  access  to  bank  credit,  it  has  largely  been  applied  to 
consumer  loans.  The  same  aggressive  effort  to  assure  equal  access 
to  bank  credit,  it  has  largely  been  applied  to  consumer  loans.  The 
same  aggressive  effort  to  assure  equal  access  to  commercial  credit 
is  badly  needed. 

Also  consider  the  response  of  a  banker  to  a  NAWBO  member 
when  she  requested  an  expansion  loan.  "Your  husband  is  doing 
well  enough  to  support  your  lifestyle.  Why  bother  expanding  your 
business?" 

Some  of  the  problems  are  based  on  social  mores  in  which  funda- 
mental change  occurs  ever  so  slowly.  Others  are  due  to  the  sheer 
lack  of  real  num.bers.  In  short,  there  is  a  relative  dearth  of  female 
entrepreneurs  on  the  economic  horizon. 

By  illustration,  the  White  House  Commission  on  Small  Business, 
in  April  1980,  found  that  although  women  comprise  48  percent  of 
the  Nation's  work  force,  as  of  1977,  they  owned  only  4.8  percent  of 
all  businesses.  It  is  no  accident  that  many  traditionally  male-domi- 
nated organizations  are  not  accustomed  to  working  with  women 
entrepreneurs.  Indeed,  adhering  to  the  normal  "niceties"  of  social 
custom  presents  some  of  the  difficulties  that  women  in  business 
face. 
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For  example,  one  of  the  major  problems  identified  by  women 
entrepreneurs  again  and  again,  is  not  being  taken  seriously.  Con- 
trary to  the  ill-founded  belief,  and  expressed  attitude  of  many 
bankers,  accountants,  attorneys,  and  business  people,  women  busi- 
ness owners  are  not  running  businesses  "for  fun,"  or  for  a  pleasant 
diversion.  Remember,  we  are  in  our  businesses  to  make  money. 
Yet,  among  the  problems  women  face  are  an  expectation  that  they 
will  work  for  less  money,  and  in  smaller  businesses.  For  example, 
recently,  a  potential  client  responded  to  a  woman's  submitting  a 
proposal  for  a  public  relations  contract:  "Your  proposal  was  concise 
and  well  written.  I  can't  quarrel  with  the  contents,  but  I  really 
didn't  take  it  seriously  because  I  never  expected  a  woman  to  charge 
so  much." 

Although  the  proposed  fee  was  well  within  the  going  rate  for 
that  particular  region  of  the  country,  the  gender  of  the  proposal's 
author  was  linked  to  the  fee  so  as  to  deny  her  an  opportunity  she 
was  acknowledged  competent  to  perform. 

Finally,  sexual  harassment  remains  difficult  to  prove,  easy  to 
overlook,  and  too  common  in  the  every  day  life  of  the  entrepre- 
neur. So  much  of  business  entrepreneurs  have  shared  the  experi- 
ence of  that  breakfast,  lunch  or  dinner  meeting  which,  no  thanks 
to  them,  quickly  turned  into  a  "date."  While  one  woman  sat  with 
her  prospective  client  on  the  mixed  floor  of  a  men-only  dining  club, 
the  client  repeatedly  turned  the  conversation  to  the  woman's  eyes, 
her  hair,  her  clothes.  Unprofessional.  Demeaning.  There  is  no  place 
for  such  behavior  in  business  discussions.  It  is  all  too  often  there  is 
unbusinesslike,  unprofessional,  demeaning  behavior  that  stands  in 
the  way  of  a  woman  entrepreneur.  Women  in  business  want  to 
conduct  business  on  the  merits  of  their  product,  professional  serv- 
ice, and  management  skills. 

There  are  many  forms  of  discrimination.  Consider  the  example  of 
Philadelphia  Judge  Lisa  Richette,  one  of  the  most  distinguished 
members  of  the  bench  in  this  country  and  a  leader  in  the  fight 
against  abuse  of  children.  She  herself  gave  testimony  and  told  us  of 
an  invitation  to  dine  at  the  prestigious  Union  League  in  Philadel- 
phia, the  private  restricted  dining  club  where  much  of  the  real 
business  and  political  action  takes  place.  Judge  Richette  had  to 
enter  through  a  rear  door.  Separate  but  equal  is  not  the  answer. 

Equal  participation  in  business  opportunities  requires  access  to 
the  informal  as  well  as  the  formal  institutions  of  conducting  busi- 
ness. It  is  obvious  that  women's  participation  in  such  business/ 
social  organizations  as  Rotary  International  and  U.S.  Jaycees,  will 
only  become  a  reality  with  the  passage  of  the  Equal  Rights  Amend- 
ment. 

While  we  cannot  legislate  attitudes,  we  can  and  must  acknowl- 
edge that  negative  attitudes  exist.  And  we  must  begin  to  work  to 
effectively  change  the  structure  of  the  process  so  as  to  negate  the 
inhibiting  effects  and  to  affirmatively  change  the  results  for 
women  in  doing  business. 

President  Carter's  Executive  order  on  women's  business  enter- 
prise was  an  important  step  in  identifying  the  problems  faced  by 
women  entrepreneurs  as  they  attempt  to  do  business.  As  a  result, 
the  issue  of  Federal  procurement  opportunities  for  women-owned 
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firms,  management  and  technical  assistance,  lending  programs  and 
data  collection  have  been  addressed. 

While  the  groundwork  has  been  laid,  significant  procurement 
opportunities  for  women  are  far  from  a  reality.  Although  the  Office 
of  Federal  Procurement  encourages  agency  procurement  officers 
and  prime  contractors  to  subcontract  to  female-owned  firms,  en- 
couragement without  enforcement  responsibilities  is  only  a  begin- 
ning. 

Consider  a  women-owned  firm  which  recently  found  itself  closed 
out  of  the  bidding  process  for  a  construction  project.  Following  its 
initial  bid,  which  was,  in  fact,  the  lowest  qualified  bid,  the  request 
for  proposal  was  canceled  when  it  was  learned  that  the  contract 
would  go  to  a  woman.  A  new  RFP  was  revised  and  issued  to  all 
who  had  previously  submitted  bids — excluding  the  woman.  The 
contract  was  awarded  before  she  discovered  via  the  grapevine  that 
second  bids  had  been  requested. 

The  procurement  officer  involved  simply  responded  that  "your 
RFP  must  have  been  lost  in  the  mail."  Good  intentions  in  policy 
formation  are  an  important  first  step,  but  passive  commitments  are 
not  adequate. 

Capitalism,  it  has  been  said,  rewards  diligence,  determination, 
and  creativity.  For  all  entrepreneurs,  that  is  more  than  a  worthy 
challenge. 

One  of  the  stated  goals  of  the  new  administration  is  to  "put 
America  back  to  work."  Many  Americans  with  an  intense  desire  to 
work — to  work  independently — are  women.  Although  women  are 
now  beginning  to  rise  in  the  ranks  of  corporations,  the  lack  of  both 
educational  preparation  in  large  part  due  to  the  limited  effective- 
ness of  affirmative  action  programs,  as  well  as  serious  social  bias, 
stand  in  the  way  of  women  entrepreneurs. 

The  issues  raised  today  have  been  suffered  in  silence  by  business- 
women for  too  many  years.  Admittedly,  inroads  have  already  been 
made.  As  an  entrepreneur,  I  can  tell  you  that  women  in  business 
do  not  want  favors.  We  need  and  what  we  want  is  equal  access— so 
that  we  can  work  with  due  diligence  to  achieve  the  American 
dream,  so  that  no  longer  will  women's  enterprises  account  for  only 
1  percent  of  all  national  business  receipts.  The  advancement  of 
women  as  entrepreneurs  can  have  positive  and  enriching  impact  on 
our  society  and  our  economy.  As  with  all  entrepreneurs,  an  unfet- 
tered and  productive  environment  must  be  a  reality. 

Thank  you. 

The  Chairman.  Thank  you  for  your  testimony,  and  it  has  been 
very  interesting  testimony. 

I  take  it  that  when  you  are  having  a  business  lunch  with  a  male 
businessman,  that  normal,  courteous  compliments  are  not  offensive 
and  that  you  would  feel  free  to  compliment  him  if  he  wore  a  nice 
suit  that  day  or  something  like  that? 

What  you  are  talking  about  are  the  people  who  are  really  just 
out  on  the  make  or  trying  to  pick  up  women. 

Ms.  Johnson.  I  am  talking  about  irrelevant  conversation  in  busi- 
ness. 

The  Chairman.  You  think  that  might  occur  in  a  business  and 
should  not  occur  even  though  he  has  a  nice  Rolex  watch? 
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Ms.  Johnson.  It  is  always  easy  to  identify  appropriate  compli- 
ments. What  we  are  talking  about  is  a  conversation  that  diverts 
the  conversation,  that  diverts  the  purpose  of  the  conversation  and 
makes  it  impossible  to  do  business. 

The  Chairman.  I  see. 

I  agree  with  you. 

One  thing  I  would  like  to  just  mention  to  you,  in  our  State — and 
I  would  suggest  that  it  would  be  a  good  idea  for  all  States — we 
actually  held  Federal  procurement  seminars  that  the  Small  Busi- 
ness Administration  and  all  the  appropriate  Federal  procurement 
agencies  have  participated  in.  We  have  had  a  very  high  degree  of 
attendance  by  women  in  our  State. 

It  has  been  very  effective,  and  I  feel  like  the  women  themselves 
felt  part  of  the  Government  business  scene  for  a  change,  learned 
an  awful  lot  about  the  business  of  Federal  procurement  that  they 
might  not  have  learned  elsewhere. 

That  may  be  one  way  to  help  equalize  some  of  these  Federal 
procurement  opportunities. 

Ms.  Johnson.  Well,  Senator  Hatch,  the  example  that  you  gave,  I 
agree  with  you.  I  think  the  procurement  workshops  that  have  been 
conducted  around  the  country  have  been  extremely  helpful  in  help- 
ing women  in  business  understand  the  process  and  feel  more  com- 
fortable in  at  least  pursuing  opportunities  for  new  business. 

However,  the  example  that  I  gave  you  is  an  example  of  an  SBA 
procurement  officer.  It  was  given  to  me  directly  by  another  officer, 
who  was  also  a  man  who  was  so  outraged  and  offended  by  what  he 
sees  going  on,  on  a  day-to-day  basis,  that  he  sought  out  our  organi- 
zation to  try  to  get  some  support  on  the  outside  for  changes  he  is 
trying  to  make  on  the  inside. 

The  fact  is,  under  the  law  right  now  women  in  business  have  no 
special  attention  in  terms  of  doing  business  with  the  Federal  Gov- 
ernment, such  as  95507-8A  does  for  the  minority  business  commu- 
nity. 

The  Executive  order.  President  Carter's  Executive  order  did  re- 
quest of  all  the  agencies  that  procurement  goals  be  identified  by 
agency.  But  we  are  not  even  at  the  first  phase,  not  even  knowing 
what  the  goals  are,  much  less  seeing  whether  or  not  they  are  being 
enforced.  The  fact  is  that  it  is  very  difficult  for  women  in  business 
to  do  business  with  the  Federal  Government. 

The  Chairman.  In  your  opinion,  does  harassment,  sexual  harass- 
ment, extend  any  further  than  that,  that  is,  sexual  favors  for 
contracts? 

Ms.  Johnson.  I  do  not  know — you  mean  with  Federal  contracts? 

The  Chairman.  Any  kind  of  contracts. 

Ms.  Johnson.  I  do  not  know  that  to  be  the  case  in  Federal 
contracts.  I  know  that  to  be  the  case  in  State  contracts  in  Minneso- 
ta. 

The  Chairman.  I  see. 

I  would  like  to  ask  you  to  do  something  for  the  committee.  We 
would  like  to  have  examples  of  poor  treatment  women  entrepre- 
neurs and  business  owners  have  received — accurate  examples  that 
we  could  have  for  the  disposal  of  the  committee. 

We  are  glad  to  have  you  here  and  we  appreciate  the  effort  you 
made  to  be  here.  We  hope  all  of  you  realize  our  doors  are  open  and 
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we  hope  that  you  will  give  us  whatever  information  you  can  to 
help  us  understand  these  problems  better.  Even  though  there  will 
be  disagreements  on  this  committee,  at  least  we  can  look  at  them 
from  an  eclectic  perspective  rather  than  always  that  which  we  read 
in  different  literature. 

At  this  point,  I  wonder  if  we  could  call  on  Carol  Grossman,  who 
is  the  president  of  the  Women's  Equity  Action  League. 

Ms.  Grossman.  Thank  you,  Mr.  Chairman. 

I  am  Carol  Grossman,  national  president  of  the  Women's  Equity 
Action  League,  known  as  WEAL.  Founded  in  1968,  WEAL  is  a 
national  organization  dedicated  to  securing  and  protecting  women's 
rights.  The  great  majority  of  our  members  are  professional  women. 

Also  relevant  to  my  comments  today  is  that  I  am  on  leave  from 
Wayne  State  University,  where  I  specialize  in  Executive  Order 
11246  enforcement  and  compliance,  particularly  the  statistical  as 
well  as  narrative  components  of  the  affirmative  action  program.  I 
also  do  investigation  of  complaints  based  on  other  employment 
discrimination  laws  that  affect  education,  such  as  titles  IX,  VII, 
and  VI. 

Today  I  will  briefly  alert  you  to  employment  discrimination  prob- 
lems in  the  military,  academe,  and  private  pension  plans. 

Because  we  are  short  of  time,  I  will  be  leaping  through  the 
subjects,  but  I  would  like  to  offer  for  the  record  a  more  detailed 
analysis  for  these  problems. 

Although  inequity  in  these  areas  can  be  addressed  through  statu- 
tory and  enforcement  mechanisms,  WEAL  maintains  that  the  rati- 
fication of  the  ERA  is  necessary  to  undergird  and  guarantee  these 
rights. 

The  first  area  of  great  concern  to  us  is  employment  discrimina- 
tion in  the  military.  Although  the  United  States  leads  the  world  in 
the  use  of  women  in  the  military,  the  military  is  not  an  equal 
opportunity  employer.  Official  ceilings  on  the  number  of  women 
who  may  join  have  been  lifted,  yet  laws  excluding  women  from  key 
responsibilities  within  the  military,  limit  the  education  and  career 
options  of  women  and  prevent  them  from  advancing  to  policymak- 
ing positions. 

Sex  barriers  to  advancement  within  the  military  also  deny 
women  the  upward  mobility  that  leads  to  economic  independence. 
The  military  is  one  of  the  largest  providers  of  education,  job  train- 
ing, and  employment  in  American  society.  For  poor  and  disadvan- 
taged women,  the  military  can  be  a  ticket  out  of  the  ghetto,  wheth- 
er they  choose  military  service  as  a  career  or  whether  military 
experience  prepares  them  for  better  jobs  in  the  private  sector.  In 
addition — and  I  particularly  share  this  concern  with  Iris  Mitgang, 
who  already  expressed  it — current  veterans  preference  provisions 
in  civil  service  at  both  the  State  and  Federal  levels  greatly  advan- 
tage men  because  of  past  history  and  current  ceiling  levels. 

There  is  also  little  evidence  that  such  ceilings  are  justified.  As 
more  and  more  jobs  have  been  opened  to  women,  they  have  shat- 
tered traditional  ideas  about  what  women  can  do.  Moreover,  con- 
tinued ceilings  in  MOS's  such  as  orchestra  musicians,  tend  to 
render  suspect  military  assurances  that  job-related  criteria,  not 
gender,  are  their  rational  basis. 
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Opponents  to  an  expanded  role  for  women  point  to  factors  such 
as  lack  of  physical  strength  and  the  impact  of  pregnancy  on  mili- 
tary preparedness.  New  research  indicates  that  women's  endurance 
potential  is  nearly  equal  to  men's.  Pregnancy  may  be  a  great 
detriment  to  military  preparedness,  yet  so  is  alcoholism,  desertion, 
and  drug  abuse  among  men. 

I  do  not  have  time  to  go  into  detailed  analysis  for  you  of  special 
harassment  in  the  military.  But  as  you  well  know,  and  from  par- 
ticularly nontraditional  occupations  in  the  military,  harassment  is 
a  severe  problem  and  not  adequately  dealt  with. 

The  Chairman.  Would  you  provide  us  with  additional  informa- 
tion on  that  and  we  will  make  it  part  of  the  record? 

Ms.  Grossman.  I  certainly  will. 

[Please  note. — The  witness  submitted  additional  material  per- 
taining to  sexual  harassment  in  the  military  which  includes  ex- 
cerpts of  testimony  presented  before  the  Committee  on  Armed 
Services,  U.S.  House  of  Representatives,  on  February  11,  1980.  This 
material  will  be  retained  in  the  committee  file.] 

Ms.  Grossman.  I  will  also  not  go  into  details  about  pension 
provisions  for  spouses  and  ex-spouses  and  widows  of  military  serv- 
icemen. 

Academe:  Women's  employment  opportunities  in  academe  have 
improved  slowly  as  a  result  of  affirmative  action  programs  and 
better  enforcement.  Although  representation  of  women  and  minor- 
ities in  the  junior,  untenured  academic  ranks  has  improved,  the 
numbers  of  women  with  tenure  are  extremely  low.  Even  in  the 
nontenured  ranks,  continued  underrepresentation  of  women  and 
minorities  is  an  inexcusable  reality  in  an  alarming  number  of 
academic  institutions.  For  example,  WEAL  has  filed  a  complaint 
against  the  Kennedy  School  of  Government  at  Harvard  Universi- 
ty  

Senator  Kennedy.  Sounds  like  I  came  in  just  at  the  right  time. 

Ms.  Grossman.  Yes,  I  think  you  did.  There  is  no  implication 
connected  with  the  name  Kennedy  in  any  way. 

Separation  of  the  public  policy  faculty  into  that  new  school  and 
increased  funding  resulted  in  a  major  expansion  of  faculty  from 
1978  to  1980  where  29  faculty  were  hired  or  promoted,  atypical 
growth  for  a  large  sector  of  academe.  Only  2  of  these  29  faculty 
were  women;  none  was  a  minority.  The  total  1979-80  academic 
year  faculty  had  only  7.4  percent  women,  of  whom  none  were 
tenured.  There  is  no  minority  representation  at  all. 

Another  significant  aspect  of  the  KSG  faculty  is  that  approxi- 
mately one-third  of  its  faculty  are  practitioners — individuals  who 
are  former  Government  officials  selected  on  professional  reputation 
and  criteria  substantially  different  from  traditional  academic  cre- 
dentials. Since  women  and  minorities  have  been  increasingly  repre- 
sented in  high  Government  policy  positions  during  the  past  10 
years,  one  can  easily  see  how  the  substantial  proportion  of  these 
practitioners  would  tend  to  markedly  expand  the  availability  pool 
of  women  and  minorities  for  the  faculty.  During  the  last  adminis- 
tration, covering  nearly  the  same  time  period,  22  percent  of  the 
appointments  were  women.  Moreover,  equal  opportunity/affirma- 
tive action  programs  had  been  in  place  for  more  than  10  years. 
WEAL  contends  that  this  case  represents  a  good  example  of  the 
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continued  need  for  aggressive  enforcement  of  Executive  Order 
11246  based  on  the  institutions'  unwillingness  to  take  action  on 
their  own. 

I  would  like  to  point  out,  and  of  course  it  would  be  easy  for  you 
to  recognize,  that  Harvard  University  is  a  major  Federal  contrac- 
tor. This  past  fall  the  Office  of  Personnel  Management  released  a 
contract  to  the  Kennedy  School  specifically  designed  for  curricu- 
lum development  for  the  newly  professionalized  Senior  Executive 
Service  program.  We  think  a  school  with  this  type  of  policy  in  the 
hiring  practices  has  no  business  setting  up  the  curriculum  for  the 
policymakers  of  the  Federal  Government. 

PRIVATE   PENSION    PLANS 

Major  reform  is  necessary  in  the  private  pension  systems  of  our 
Nation.  Only  31  percent  of  working  women  have  private  pension 
coverage,  and  less  than  half  of  these  women  actually  receive  these 
benefits.  The  rest  of  the  Nation's  working  women  depend  on  spou- 
sal benefits,  social  security,  supplemental  Government  payments, 
personal  savings,  and  yes,  welfare. 

Women's  lack  of  coverage  reflects  the  sex  segregation  in  the  job 
market.  Eighty-four  percent  of  working  women  are  in  nonunion- 
ized,  lower  paying  jobs. 

Women's  lower  wages  and  shorter  job  tenure  also  create  this 
pension  disparity.  Women  hold  their  jobs,  on  the  average,  2.8  years 
compared  with  4.5  for  men. 

Today's  private  pension  plans  ignore  women's  working  patterns 
when  they  require  a  10-year  period  of  employment  before  eligibility 
in  the  pension  plan  is  reached  by  emphasizing  benefits  for  long 
service  and  high-income  workers.  With  minimal  provision  for  mo- 
bility, private  employers  close  out  pension  opportunities  for  women 
who  choose  to  take  time  off  for  child-raising  or  who  follow  their 
spouses  from  city  to  city. 

I  think  we  already  had  that  example  with  military  spouses  earli- 
er today. 

The  fact  that  many  pension  plans  require  employees  to  be  25 
years  old  or  older  before  they  can  participate  hurts  women  the 
most.  Seventy-four  percent  of  the  women  who  are  between  the  ages 
of  18  and  24  work  and  they  represent  over  a  third  of  the  women's 
work  force. 

Plans  which  mandate  a  thousand  hours  per  year  minimum  work 
time  exclude  30  percent  of  all  women  who  work  part  time — com- 
pared with  12  percent  of  all  employed  men  who  keep  the  same 
hours. 

For  women  who  remain  at  home  and  depend  solely  on  their 
husbands  for  retirement  benefits,  the  picture  is  equally  bleak.  A 
widow  receives  only  one-half  of  her  spouse's  benefits  upon  his 
death.  If  the  pensioner  dies  before  early  retirement  age,  his  wife 
often  loses  her  right  to  the  benefit  at  all.  If  he  dies  without  electing 
the  joint  and  survivor's  options,  she  will  have  no  benefits. 

Whether  women  work  in  or  outside  the  home,  they  are  disadvan- 
taged by  the  current  pension  systems  of  our  Nation.  Reform  is 
absolutely  essential  so  that  today's  women  are  not  doomed  to  pov- 
erty, but  instead  can  look  ahead  to  retirement  with  dignity  and 
economic  security,  based  on  their  contributions  to  their  families. 

[The  prepared  statement  of  Ms.  Grossman  follows:] 
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Mr.  Chairman,  members  of  the  Committee,  thank  you  for  the  opportunity  to  discuss 
with  you  the  issue  of  sex  discrimination  in  the  workplace. 

I  am  Carol  Grossman,  National  President  of  the  Women's  Equity  Action  League, 
known  as  WEAL.  Founded  in  1968,  WEAL  is  a  national  organization  dedicated  to 
securing  and  protecting  women's  rights.  The  great  majority  of  our  members  are 
professional  women.  It  is  also  pertinent  to  my  testimony  that  professionally 
I  am  an  Equal  Opportunity  Specialist,  currently  on  leave  of  absence  from  Wayne 
State  University  in  Detroit,  Michigan.  I  specialize  in  affirmative  action 
programs  under  the  Executive  Order  (11246  as  amended)  and  have  had  the  responsi- 
bility for  all  data  generation,  presentation  and  analysis  for  this  program.  I 
also  do  case  work  relating  to  all  equal  opportunity/affirmative  action  laws 
and  regulations,  such  as  Titles  IX,  VII  and  XT. 

Today,  I  will  briefly  alert  you  to  employment  discrimination  problems  in  the 
military,  academe  and  private  pension  plans.  Although  inequity  in  these  areas 
can  be  addressed  through  statutory  and  enforcement  mechanisms,  WEAL  maintains 
that  the  ratification  of  the  ERA  is  necessary  to  undergird  and  guarantee  these 
rights. 

THE  MILITARY 

One  area  of  great  concern  to  us  is  employment  discrimination  in  the  military. 

The  U.S.  leads  the  world  in  the  use  of  women  in  the  military,  however,  the  military 

is  not  an  equal  opportunity  employer. 

Although  the  two  percent  maximum  quota  on  female  enlistments  was  eliminated 
in  1967,  limits  on  the  number  of  military  occupational  specialties  open  to  women 
based  on  their  exclusion  from  combat  and  on  the  number  of  billets  women  can  hold 
within  the  available  specializations,  continue  to  deny  education  and  career 
opportunities  to  women  and  prevent  them  from  advancing  to  policy-making  positions 
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in  all  segments  of  the  military  structure.  While  98%  of  all  MOS's  are  open  to 
women,  the  number  of  specific  Jobs  open  to  them  is  greatly  reduced  by  the  combat 
exclusion.  Continued  ceilings  in  MOS's  such  as  orchestra  musicians,  tend  to 
render  suspect  military  leadership  assurances  that  job-related  criteria,  not 
gender,  are  their  rational  basis.  Quotas  for  women  in  the  military  academies, 
in  ROTC  scholarship  allocations,  and  Officers  Candidate  School  slots  also 
severely  limit   the  representation  of  women  1n  leadership  roles. 

Sex  barriers  to  advancement  within  the  military  also  deny  women  the  upward 
mobility  that  leads  to  economic  Independence,  The  military  is  one  of  the  largest 
providers  of  education,  job  training  and  employment  in  American  society. 
For  poor  and  disadvantaged  women,  the  military  can  be  a  ticket  out  of  the 
ghetto,  whether  they  choose  military  service  as  a  career  or  whether  military 
experience  prepares  them  for  better  jobs  In  the  private  sector. 

In  addition,  current  veterans  preference  provisions  in  civil  service  at  both 
the  state  and  federal  levels  greatly  advantage  men- 
Opponents  to  an  expanded  role  for  women  in  the  military  point  to  factors  such 
as  high  attrition  in  non-traditional  fields, lack  of  physical  strength,  and 
the  impact  of  pregnancy  on  military  preparedness.  Both  women  and  men  in  military 
occupational  specialties  considered  "non-traditional"  for  their  sex  have  high 
attrition  rates.  These  can  be  partially  attributed  to. socialization  patterns 
of  men  and  women;  however,  a  significant  factor  in  the  attrition  rates  of  women 
from  these  specialities  is  sexual  harassment.  Additional  information  on  sexual 
harassment  in  the  military  will  be  submitted  for  the  record.  There  are  a  number 
of  factors  which  are  strong  predictors  of  high  attrition  potential,  notably  - 
the  lack  of  a  high  school  diploma.  In  addition,  women  have  been  subject  to  higher 
educational  standards  than  men. 
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New  research  conducted  according  to  established,  scientific  testing  procedures 
indicates  that  women's  physical  endurance  potential  is  nearly  equal  to  men's. 
I  want  to  separate  these  studies  from  the  results  produced  from  "quick  and  dirty" 
20-day  field  tests  which  have  been  produced  to  support  the  traditional  notion 
that  women  are  unable  to  withstand  the  combat  environment. 

Pregnancy  may  be  a  great  detriment  to  military  preparedness,  yet  so  is  alcoholism, 
desertion  and  drug  abuse  among  men. 

WEAL  is  also  concerned  about  the  families  of  military  personnel  who  face 
economic  insecurity.  The  current  Survivor  Benefits  Plan  for  military 
personnel  offers  little  or  no  assistance  to  the  ex-wives  of  servicemen 
or  certain  groups  of  military  widows.  As  the  law  stands  now,  to  our  knowledge, 
the  ex-wives  of  servicemen  lose  their  military  health  coverage  when  they 
are  divorced  and  some  may  receive  no  share  of  thei>  husband's  retirement  -- 
pay  even  after  twenty  or  thirty  years  of  marriage.  These  women  are  often  too 
old  or  too  ill  to  qualify  for  civilian  health  insurance  plans.  Military  widows 
also  suffer  from  inequity  under  the  current  law.  Pensions  paid  to  retired 
widows  ar'e  decreased  when  they  receive  Social  Security.  And  the  survivors  of 
military  men  who  died  before  September  21,  1972  and  who  were  retirement- 
eligible  at  their  death  are  not  ellgibile  for  survivor  benefits. 

ACADEME 

Women's  employment  opportunities  in  academe  have  improved  slowly  as  a  result 
of  affirmative  action  programs  and  better  enforcement.  Although  representation 
of  women  and  minorities  in  the  junior,  untenured  academic  ranks  has  increased, 
the  numbers  of  women  in  the  upper,  tenured  ranks  are  extremely  low.  Even  in 
the  non-tenured  ranks,  continued  underrepresentation  of  women  and  minorities  Is 
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an  inexcusable  reality  in  an  alarming  number  of  academic  institutions. 

For  example,  WEAL  has  filed  an  administrative  complaint,  based  on  Executive 
Order  11246,  with  the  OFCCP  against  the  Kennedy  School  of  Government  at  Harvard 
University.  As  you  may  know.  Harvard  University  is  a  major  Federal  contractor 
and  the  Kennedy  School,  in  particular,  received  this  fall  a  contract  of  special 
interest  to  WEAL.  The  Office  of  Personnel  Management  awarded  a  substantial 
contract  to  the  School  for  curriculum  development for  the  Senior  Executive  Service 
Program. 

Separation  of  the  Public  Policy  faculty  into  that  new  school  and  increased 
funding  for  the  program  resulted  in  a  major  expansion  of  the  faculty  from  1978 
to  1980  where  29  faculty  were  hired  or  promoted.  This,  I  should  point  out, 
is  atypical  growth  compared  with  the  academic  sector  as  a  whole  during  that  same 
time  period.  Only  2  of  these  29  faculty  were  women;  none  was  a  minority.  The 
total  '79-'80  academic  year  faculty  included  only  7.4%  women,  of  whom  none 
was  tenured.  There  is  no  minority  representation  at  all. 

The  most  common  defense  for  the  underrepresentation  of  women  and  minorities 
in  academia  is  availability.  A  significant  aspect  of  the  KSG  faculty,  in 
relation  to  this  issue,  is  that  approximately  one  third  are  "practitioners"— 
individuals  who  are  former  government  officials  selected  on  professional 
reputation  and  criteria  substantially  different  from  traditional  academic 
credentials.  Since  women  and  minorities  have  been  increasingly  represented  in 
high  government  policy  positions,  (albeit  slowly)  during  the  past  ten  years, 
one  can  easily  see  how  the  substantial  proportion  of  these  practitioners  would 
tend  to  markedly  expand  the  availability  pool  of  women  and  minorities  for  the 
faculty.  During  the  last  administration,  covering  nearly  the  same  time  period, 
22%  of  the  appointments  were  women.  Moreover,  equal  opportunity/affirmative 
action  programs  had  been  in  place  for  some  time.  WEAL  contends  that  this 
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case  represents  a  good  example  of  the  continued  need  for  agressive  enforcement 
of  Executive  Order  11246  based  on  the  institutions'  unwillingness  to  take  action 
on  their  own.  We  at  WEAL  are  concerned  that  a  school  with  this  track  record 
in  the  hiring  and  promotion  of  women  and  minorities  has  been  given  the  opportun- 
ity and  responsibility  to  design  the  training  of  the  present  and  future  SES. 

PRIVATE  PENSION  PLANS 

Major  reform  is  also  necessary  in  the  private  pension  systems  of  our  nation. 
Only  31%  of  working  women  have  private  pension  coverage,  and  less  than  half 
of  these  women  actually  receive  these  benefits.  The  rest  of  the  county's 
working  women  depend  on  spousal  benefits.  Social  Security,  supplemental 
government  payments,  personal  savings,  and — yes — welfare. 

Women's  lack  of  coverage  reflects  the  sex-segregation  in  the  job  market.  84% 
of  working  women  are  in  non-unionized,  lower  paying  jobs.   And  women's  lower 
wages  and  shorter  job  tenure  also  create  the  pension  disparity.  Women  hold 
their  jobs,  on  the  average,  2.8  years  compared  with  4.5  for  men. 

Today's  private  pension  plans  ignore  women's  working  patterns  when  they  require 
a  ten-year  period  of  employment  before  eligibility  in  the  pension  plan  is 
reached  and  by  emphasizing  benefits  for  long  service  and  high  income  workers. 
With  minimal  provision  for  mobility,  private  employers  close  out  pension  oppor- 
tunities for  women  who  choose  to  take  time  off  for  child-rearing  or  who  follow 
their  spouses  from  city  to  city. 

The  fact  that  many  pension  plans  require  employees  to  be  25  years  old  or 
older  before  they  can  participate  hurts  women  the  most.  74%  of  the  women  who 
are  between  the  ages  of  18  and  24  work  and  they  represent  over  a  third  of  the 
women's  work  force. 
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Plans  which  mandate  a  thousand  hours  per  year  minimum  work  time  exclude 

30%  of  all  women  who  work  part  time  (compared  with  12%  of  all  employed  men  who 

work  the  same  hours). 

For  women  who  remain  at  home  and  depend  solely  on  their  husbands  for  retirement 
beneifts,  the  picture  is  also  bleak.  A  widow  receives  only  one-half  of  her 
spouse's  benefits  upon  his  death.  If  the  pensioner  dies  before  early  retirement 
age,  his  wife  often  loses  her  right  to  the  benefits  at  all.  If  he  dies  without 
electing  the  joint  and  survivor's  options,  she  will  have  no  benefits. 

Whetherwomen  work  in  or  outside  the  home,  they  are  disadvantaged  by  the  current 
pension  systems  of  our  nation.  Reform  is  essential  so  that  today's  women 
are  not  doomed  to  poverty,  but  instead  can  look  ahead  to  retirement  with  dignity 
and  economic  security,  based  on  their  contributions  to  their  families. 

Mr.  Chairman,  I  would  like  to  enter  additional,  more  detailed  information  on 
these  three  issues  into  the  record. 

The  Chairman.  Thank  you  so  much.  We  appreciate  having  your 
testimony,  Ms.  Grossman. 

We  will  go  now  to  Dr.  Nancy  Felipe  Russo. 

Dr.  Russo,  as  I  understand  it,  you  represent  the  Federation  of 
Organizations  for  Professional  Women? 

Dr.  Russo.  That  is  right. 

The  Chairman.  We  are  happy  to  have  you  with  us. 

Dr.  Russo.  I  am  glad  to  be  here.  As  president  of  the  Federation, 
which  is  the  umbrella  for  the  women's  organizations,  committees 
and  caucuses  in  the  scientific,  professional  and  technical  fields,  I 
represent  the  concerns  of  a  diverse  group  of  professional  women. 

I  am  especially  glad  that  I  am  here  so  I  am  able  to  acknowledge 
the  great  contribution  that  Senator  Kennedy  and  you  have  made  to 
women  in  science.  I  hope  that  record  of  success  can  stand  as  a 
precedent  for  the  effort  to  look  at  other  kinds  of  sex  discrimination 
in  the  workplace. 

In  the  short  time  I  have  available,  I  would  like  to  begin  by 
underscoring  that  sex  discrimination  in  the  workplace  only  mirrors 
the  sex  discrimination  found  in  the  larger  society.  There  are  things 
that  can  be  done  to  minimize  the  sex  discrimination  encountered 
on  the  job.  But  I  would  be  doing  you  a  disservice  if  I  did  not  point 
out  that  only  a  comprehensive  approach  will  ever  fully  eradicate 
such  discrimination. 

A  woman's  health,  her  ability  to  control  her  fertility,  her  access 
to  education  and  training,  and  her  ability  to  influence  public  poli- 
cies all  must  be  addressed  if  we  are  to  eliminate  sex  discrimination 
in  the  workplace.  With  that  caveat,  let  me  turn  to  some  of  the 
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concerns  that  professional  women  share  with  other  working  women 
in  our  society. 

All  women — and  that  goes  for  professional  women — must  deal 
with  sex  bias  and  sex-role  stereotyping  that  have  become  institu- 
tionalized in  laws,  the  policies,  and  the  practices  that  we  find  in 
the  workplace.  Thus,  issues  of  pay  equity,  pensions,  social  security 
benefits,  health  insurance,  affirmative  action,  sexual  harassment, 
care  for  dependent  family  members  such  as  children  and  aged 
parents,  flexibility  in  work  schedules,  and  access  to  credit — all  of 
these  are  of  crucial  importance  to  professional  women,  as  they  are 
to  other  working  women. 

One  of  the  hallmarks  of  institutions  is  inertia.  Without  a  legal 
mandate  for  change,  outmoded  policies  and  practices  will  persist 
even  when  change  will  enhance  the  institution's  effectiveness.  I 
applaud  the  suggestion  by  Senator  Hawkins  to  see  what  can  be 
done  to  incorporate  child  care  facilities  in  institutions.  It  may 
interest  you  to  know.  Senator  Hawkins,  that  child  psychologists 
have  been  suggesting  that  for  decades  and  we  have  had  little 
success. 

In  my  written  testimony  I  have  used  the  status  of  the  woman  in 
the  sciences  and  humanities  to  illustrate  some  patterns  and  dis- 
parities between  the  economic  status  of  professional  women  and 
professional  men.  The  point  here  is  that  whether  one  is  looking 
only  at  professional  women  or  other  working  women,  women  earn 
less  than  men,  have  higher  unemployment  rates,  are  segregated 
into  women's  jobs  even  in  the  male  dominated  fields,  and  these  jobs 
receive  lower  pay.  Please  note  that  we  are  not  talking  about 
women  who  have  to  rethink  whether  or  not  they  are  the  kind  of 
women  who  make  coffee;  we  are  talking  about  engineers  and  physi- 
cists who  must  spend  their  creative  energies  dealing  with  the  bar- 
riers of  sex  discrimination. 

What  are  some  of  the  special  barriers  that  detracts  from  the 
ability  of  professional  women  to  get  on  with  their  jobs? 

First,  there  is  lack  of  access  to  male-dominated  communications 
networks  that  establish  collegial  relationships  so  important  for 
professional  advancement.  Such  relationships  provide  access  to 
things  like  consulting  opportunities,  which  are  important  for 
making  contacts,  and  augmenting  income. 

One  of  the  problems  in  profiling  disparities  on  the  status  of 
women  in  the  professions  as  compared  with  other  working  women 
is  that  we  need  to  have  different  statistics.  For  example,  using 
salary  figures  underestimates  the  discrepancies  between  the  status 
of  professional  women  and  men.  Total  annual  income  is  what  one 
needs  to  look  at.  For  example  if  you  look  at  universities,  you  will 
find  that  in  some  universities  salaries  are  beginning  to  be  equal- 
ized. If  you  look  at  total  annual  income,  you  find  that  women  do 
not  have  equal  access  to  other  sources  to  supplement  their  salary, 
and  the  sex  differentials  remain  large. 

Then  there  is  lack  of  visibility  and  isolation  from  other  women. 
This  occurs  particularly  in  male-dominated  fields.  It  is  difficult  to 
talk  about  women's  networks  when  you  are  only  one  of  three 
geophysicists  in  the  country. 

Many  professional  women  who  must  travel  in  their  jobs,  and 
there  has  been  a  failure  on  the  part  of  airlines,  hotels  and  other 
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institutions  in  the  travel  industry  to  create  a  climate  hospitable  to 
such  women.  I  am  not  just  talking  about  the  frills  and  fluff  of 
hospitality.  There  are  issues  of  security,  and  rape  is  a  concern. 

Then  there  is  institutional  resistance  to  egalitarian  or  nontradi- 
tional  job-seeking  patterns — such  as  when  it  is  the  husband  who 
wants  to  follow  the  woman.  Employers'  continued  insistence  on 
considering  the  husband's  situation  before  making  a  job  offer  to  his 
wife  is  one  of  the  most  powerful  institutional  constraints  on  cou- 
ples' personal  job  choices. 

Then  there  is  access  to  modern  technology.  This  is  important  to 
women  in  the  sciences  and  engineering  but  also  in  business  and 
industry.  Technology  that  facilitates  communication,  budgeting, 
and  data  and  word  processing  are  essential  for  women  to  compete 
professionally. 

In  addition,  we  have  an  inadequate  knowledge  base  about  sex 
bias  and  sex  role  stereotyping  in  the  workplace  and  how  best  to 
address  it.  This  lack  of  knowledge  is  perpetuated  by  devaluation  of 
research  on  women  and  their  experiences  and  a  lack  of  funding  for 
it. 

There  is  lack  of  access  to  continuing  education  and  training 
programs  and  other  on-the-job  counseling  services.  Such  services 
would  include  programs  to  deal  with  problems  of  alcoholism  and 
drug  abuse  which  have  been  developed  for  male  employees  in  many 
work  settings.  This  would  also  include  development  of  retirement 
programs  that  would  cover  consideration  of  women's  concerns. 

There  are  programs  directed  toward  other  kinds  of  life  crises 
that  are  more  likely  to  be  experienced  by  women  such  as  the  death 
of  one's  spouse. 

The  Chairman.  If  I  can  interrupt  you,  we  did,  a  couple  of  years 
ago,  put  in  a  special  provision  for  the  spouse  of  the  alcoholic, 
whether  male  or  female.  So  we  not  only  worry  about  the  alcoholics 
but  the  families,  because  nobody  has  given  them  much  considera- 
tion. 

And  you  ought  to  help  us  to  make  sure  that  change  works  in  the 
very  best  possible  way. 

Dr.  Russo.  Absolutely. 

You  are  referring  to  the  1978  or  1979  law? 

The  Chairman.  1978,  I  believe,  when  I  offered  the  family  alcohol- 
ism bill  as  an  amendment  to  NIAAA's  authorization.  This  amend- 
ment says  that  in  addition  to  have  programs  for  the  alcoholic,  we 
also  want  to  help  the  family  of  that  alcoholic  to  understand  the 
problem  and  be  able  to  deal  with  it. 

I  would  think  that  in  many  cases  organizations  like  yours,  and 
like  all  of  these  organizations  which  have  testified  today,  could 
help  in  that  particular  area. 

I  just  thought  I  would  point  it  out. 

Dr.  Russo.  Yes.  And  that  is  extremely  important  and  it  illus- 
trates the  point  that  I  was  trying  to  make  about  research  on 
women. 

It  is  true  that  there  is  legislation  to  develop  programs  and  now 
there  is  pressure  to  develop  programs  that  will  address  the  needs  of 
alcoholic  women.  However,  if  you  look  at  the  research  that  has 
been  done  on  alcoholics,  the  major  studies  have  only  used  males. 
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The  Chairman.  I  think  that  should  change.  I  happen  to  be  on 
the  Alcoholism  and  Drug  Abuse  Subcommittee  of  this  committee. 
We  will  take  your  advice  on  that. 

Of  course,  most  of  us  presume  that  the  males  are  the  ones  that 
are  most  prone  toward  alcoholism.  It  is  probably  a  mistake. 

Dr.  Russo.  That  is  a  mistake.  The  estimates  vary  from  30  to  50 
percent,  but  it  is  very  hard  to  get  the  proper  statistics. 

The  Chairman.  For  women? 

Dr.  Russo.  Because  the  women  have  hidden  it  because  of  the 
stigma  of  alcoholism.  But  employers  are  now  beginning  to  realize 
they  must  do  something  and  that  is  proper. 

I  would  like  to  also  underscore  that  professional  women  are  not 
homogenuous.  If  you  look  at  women  scientists,  women  in  the  hu- 
manities, women  managers,  women  health  service  providers, 
women  lawyers  and  so  forth — all  have  different  types  of  employ- 
ment settings  with  different  norms  for  work  and  for  women. 

So  I  strongly  advise  you  to  consider  the  problems  of  women  in 
their  employment  contexts  in  future  hearings. 

Now,  of  course,  in  considering  employment  sectors,  it  is  impor- 
tant to  look  at  women  in  government.  The  treatment  of  women  by 
the  legislative  and  executive  branches  is  particularly  visible  and 
sends  a  message  to  the  Nation.  Your  job  of  dealing  with  sex  dis- 
crimination in  the  workplace  will  be  greatly  facilitated  if  industry 
can  look  to  government  for  models  of  success. 

I  would  like  to  underscore  that  professional  women  are  also 
members  of  ethnic  and  racial  minority  groups.  We  are  also  older 
women  in  the  workplace  who  must  also  deal  with  the  problems  of 
age  discrimination. 

One  of  the  most  needed  issues  for  older  women  is  care  for  de- 
pendent family  members.  The  life  expectancy  figures  are  such  that 
it  is  likely  that  an  older  woman  of  55  will  have  the  burden  of  care 
for  her  aged  parent,  who  is  also  likely  to  be  a  woman.  This  problem 
is  particularly  acute  for  minority  women. 

The  Chairman.  Just  a  week  ago  I  introduced  what  we  call  the 
home  health  care  bill  which  will  enable  the  Federal  Government 
under  medicare  to  provide  care  to  the  aged  in  their  homes  where 
they  feel  more  comfortable,  more  secure,  more  safe,  and,  of  course, 
all  around  more  happy.  And  we  feel  that  we  can  show  that  it  will 
be  less  expensive  and  better  care  and  treatment  than  they  are 
presently  getting  by  being  forced  into  a  nursing  home  or  other 
institution. 

There  are  certain  aged  in  our  society  who  would  be  happy  in  a 
nursing  home,  and  there  are  some  excellent  facilities,  but  we  are 
trying  to  expand  the  options  for  the  elderly.  We  hope  you  will  give 
consideration  to  that  bill  and  look  at  that  as  a  potential. 

There  have  been  a  couple  of  voluntary  programs  in  New  York 
that  have  worked  well  and  have  been  very  inexpensive.  You  might 
look   at  that  and  see   if  it   is   something  that  you   can   support. 

Dr.  Russo.  I  think  policies  that  encourage  self-sufficiency  in 
women  are  important.  I  would  put  the  caveat  on  there  that  one 
must  not  assume  there  would  be  a  woman  at  home  to  take  care  of 
the  dependent  family  member. 

The  Chairman.  No;  we  are  talking  about  women  at  home  by 
themselves. 


232 

Dr.  Russo.  In  conclusion,  I  just  want  to  underline  the  complexity 
of  the  task  of  addressing  sex  discrimination  in  the  workplace.  Until 
the  equal  rights  amendment  is  passed,  the  legal  mandate  for 
change  will  consist  of  a  patchwork  of  Federal,  State,  and  local  laws 
that  will  cover  only  some  areas  that  perpetuate  sex  discrimination. 
We  regret  the  need  to  devote  the  time  and  energy  that  we  could 
better  devote  to  our  work,  families,  and  our  community  to  protect 
laws  that  are  on  the  books  that  should  be  constitutionally  protect- 
ed. It  is  a  burden  to  have  to  work  for  rights  that,  at  least  according 
to  how  I  would  like  to  read  the  Constitution,  should  have  been 
covered  by  the  Constitution  in  the  first  place. 

But  we  can  move  forward  albeit  inefficiently  by  pursuing  vig- 
orous enforcement  of  the  laws  we  have,  eliminating  sex  bias  in  the 
existing  programs,  and  working  to  educate  all  persons  about  the 
destructive  effects  of  sex  bias  and  sex  role  stereotyping  and  how  to 
eliminate  it. 

Rest  assured,  professional  women  will  do  all  they  can  to  work 
toward  that  goal. 

The  Chairman.  We  will  turn  to  Donna  Lenhoff  and  Arkie  Byrd, 
staff  attorneys  for  the  Women's  Legal  Defense  Fund. 

We  are  grateful  to  have  you  here  today  and  we  look  forward  to 
your  testimony  at  this  time. 

I  take  it,  Ms.  Johnson,  you  need  to  catch  your  plane,  so  that  is 
fine. 

Senator  Kennedy.  Do  I  have  time  for  one  question? 

There  were  comments  earlier  this  morning  about  what  the  cost 
to  American  industry  and  American  business  would  be  to  achieve 
equity  in  the  workplace.  Can  you  comment  on  that  briefly,  or  on 
what  information  you  would  provide  for  the  committee  regarding 
the  figures  that  have  been  bantered  about  by  some  companies  or 
corporations  on  these  costs. 

Can  you  provide  us  with  information  off  the  top  of  your  head? 

Ms.  Johnson.  I  do  not  have  statistics  but  I  can  tell  you  as  a 
person  who  has  run  a  business  for  10  years,  I  think  that  those  of  us 
in  business  tend  to  build  budgets  according  to  our  priorities  and 
that  we  build  budgets  in  the  personnel  area  according  to  the  tal- 
ents of  people  we  have  and  personnel  policies  according  to  philos- 
ophy of  how  people  ought  to  be  treated  and  what  motivates  people 
to  do  a  good  job  and  feel  a  part  of  the  company  they  are  working 
for. 

I  like  to  think  that  women,  the  increase  in  the  number  of  women 
running  businesses  contributes  to  the  development  of  a  more 
humane  workplace  and  management  styles  that  include  workers 
more  in  decisionmaking  and  in  planning  and  personnel  decisions. 

I  think  that  there  is  no  business  or  social  excuse  for  sex  discrimi- 
nation, wage  discrimination  based  on  sex,  race,  age,  or  anything 
else. 

Senator  Kennedy.  You  say  that  about  the  largest  corporations  as 
well  as  the  smallest  businesses? 

Ms.  Johnson.  Darn  right.  I  think  it  is  a  lot  more  difficult  in  the 
small  business  of  the  kind  I  represent  here  to  give  higher  salaries. 
And  it  may  be,  in  fact,  that  smaller  businesses  have  a  salary  range 
that  is  smaller,  that  is  not  as  broad  and  general  as  big  businesses 
are  able  to  do  because  we  are  much  more — we  have  to  respond  to 
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changes  in  the  economy  on  a  daily  basis  with  a  great  deal  more 
difficulty  and  pain.  Cash  flow  and  such  problems. 

But  the  companies  that  are  the  slowest  to  make  changes  in  this 
area  tend  not  to  be  ones  of  the  lowest  profits,  as  I  see  it,  nor  the 
ones  with  the  lowest  executive  salaries. 

The  Chairman.  Do  you  agree  with  one  of  the  witnesses  earlier  in 
the  day  that  she  seemed  to  feel  that  the  major  culprits  are  the 
insurance  companies  and  the  banks?  Would  you  name  some  more? 

Ms.  Johnson.  I  do  a  lot  of  work  with  banks.  A  number  of  my 
clients  are  banks.  And  they  have  been  extremely  retarded  in  this 
area. 

The  Chairman.  A  number  of  your  former  clients,  I  take  it? 
[Laughter.] 

Ms.  Johnson.  My  clients  are  progressive  banks  in  Minnesota,  but 
I  must  say  I  have  helped  them  become  that  way.  But  they  have 
been  willing  to  hire  me,  and  that  probably  speaks  well  of  them,  too. 

Thank  you. 

The  Chairman.  Ms.  Lenhoff  and  Ms.  Byrd. 

I  am  going  to  turn  the  gavel  over  to  Senator  Hawkins  because  I 
have  to  run  to  the  Budget  Committee  where  they  are  having  a  vote 
right  now.  I  am  going  to  try  to  come  back.  I  wanted  to  listen  to 
everybody  here,  but  I  definitely  will  read  your  statements  if  I  do 
not  get  back. 

Senator  Hawkins  and  Senator  Kennedy  will  be  happy  to  carry 
on. 

Thank  you. 

Ms.  Byrd.  My  colleague,  Ms.  Lenhoff,  and  I  appreciate  the  oppor- 
tunity to  testify  before  you  on  an  issue  of  great  importance  to  the 
future  of  American  society.  We  testify  today  on  behalf  of  Women 
Employed,  based  in  Chicago,  111.,  and  the  Women's  Legal  Defense 
Fund,  based  in  Washington,  D.C.  Women  Employed,  representing  a 
membership  of  over  2,000  women  working  in  white-collar  and  cleri- 
cal occupations,  has  an  8-year  history  of  assisting  working  women 
with  problems  of  discrimination  and  monitoring  the  actions  of  the 
Equal  Employment  Opportunity  Commission  (EEOC)  and  Office  of 
Federal  Contract  Compliance  Programs  (OFCCP)  on  both  the  local 
and  national  levels.  The  Women's  Legal  Defense  Fund,  also  a  mem- 
bership organization  with  about  1,000  members,  most  of  them 
women  attorneys,  engages  in  pro-bono  litigation,  administrative 
advocacy,  and  public  education  aimed  at  eradicating  sex  discrimi- 
nation, especially  in  employment.  For  more  than  2  years,  the  two 
organizations  have  cooperated  in  a  joint  project  to  monitor  Federal 
EEO  enforcement,  which  forms  the  basis  of  this  testimony. 

The  phenomenon,  now  characteristic  of  our  society,  of  women 
working  outside  the  house  raises  extremely  complex  issues  of  law 
and  policy  within  the  jurisdiction  of  this  committee  and  cuts  a  wide 
swath  across  the  interests  of  a  large  number  of  constituencies. 
Other  testimony  today  begins  to  illustrate  the  range  of  problems 
that  working  women  must  overcome  and  the  breadth  of  the  public 
response  that  is  required.  But  all  of  our  concerns  are,  we  believe  it 
is  fair  to  say,  based  on  a  shared  premise.  Women  have  not  been 
and  are  not  now  equal  with  men  in  our  society,  either  in  employ- 
ment or  in  any  other  sphere.  While  a  number  of  institutions, 
practices,  and  attitudes  perpetuate  barriers  to  equality  in  employ- 
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merit,  one  of  the  fundamental  of  these  barriers  is  the  shameful  lack 
of  equality  under  the  Constitution.  For  that  reason,  no  sincere 
effort  to  achieve  employment  equality  can  be  contemplated  that 
does  not  include  passage  of  the  equal  rights  amendment. 

Sex  equality  in  the  employment  sphere  is  already  mandated  by 
law  in  title  VII  of  the  Civil  Rights  Act  of  1964,  as  amended.  But  the 
reality  of  women's  economic  situation  falls  far  short  of  the  promise 
contained  in  the  Civil  Rights  Act.  Indeed,  women's  employment 
status  has  worsened,  not  improved,  in  the  last  25  years.  Token 
women  in  a  few  visible — but  often  powerless  positions  notwith- 
standing, the  vast  majority  of  working  women  are  stuck  in  low- 
paying,  dead-end  pink-collar  jobs. 

For  minority  women,  the  economic  consequences  of  the  burden  of 
double  discrimination  are  even  worse.  Women's  work  and  wages 
have  been  essential  to  black  survival  since  the  entire  family 
worked  in  the  fields  to  meet  quotas  during  slavery.  The  traditional 
housewife  lifestyle,  where  the  husband  supports  a  wife  who  does 
not  work  outside  the  home,  has  never  existed  in  any  significant 
form  in  black  America.  Thus,  for  years,  half  of  all  blacks  in  the 
workforce  have  been  women,  a  stunningly  different  configuration 
than  has  been  true  for  whites.  An  astonishing  40  percent  of  black 
households  are  female  headed,  dependent  solely  or  primarily  on 
the  black  woman's  livelihood.  Yet  black  women  suffer  dispropor- 
tionately in  the  job  market,  are  disproportionately  trapped  by  lack 
of  options  into  low-paying  jobs.  Full-time  black  women  workers 
earned  only  75  percent  of  what  black  men  earned  and  54  percent  of 
what  white  men  earned  in  1976.  Moreover,  the  unemployment  rate 
for  black  women  was  12.3  percent  in  1979,  the  highest  for  any 
group.  The  result?  A  full  58  percent  of  black  female-headed  fami- 
lies live  in  poverty,  with  an  income  75  percent  less  than  the  aver- 
age for  all  families. 

Thus,  although  laws  to  end  discrimination  are  on  the  books,  they 
have  not  to  date  been  translated  into  major  economic  gains  for 
most  working  women.  What  cannot  be  forgotten,  however,  is  the 
relatively  short  time  span  during  which  these  laws  have  been  in 
effect,  especially  compared  with  the  long  history  of  total  exclusion 
of  women  and  minority  males  from  most  gainful  employment  in 
this  country.  To  overcome  the  deep-seated  prejudices  and  ingrained 
customs  underlying  discriminatory  employment  practices  is  neither 
an  easy  or  a  fast  process,  but  one  that  requires  constantly  renewed 
national  commitment.  Without  the  strength  of  the  laws  that  exist, 
we  would  not  have  seen  the  progress  that  has  been  made.  The 
remainder  of  this  testimony  will  be  devoted  to  a  review  of  present 
efforts  to  enforce  these  laws. 

Donna  Lenhoff  will  continue  from  here  with  our  presentation. 

Ms.  Lenhoff.  While  the  two  major  Federal  laws  that  mandate 
equal  employment  opportunity  have  been  in  effect  for  over  15 
years,  lax,  ineffective,  and  very  slow  enforcement  has  been  the  rule 
rather  than  the  exception.  Recently,  however,  after  reorganization 
and  consolidation  of  programs,  mechanisms  that  could  begin  to 
provide  effective  enforcement  have  been  established;  indeed,  as 
noted  in  Women  Employed's  Enforcement  Report,  submitted  for 
the  record  with  this  testimony,  in  some  areas  substantial  gains 
have  been  made.   For  example,  at  the  EEOC,  an  enormous  and 


235 

unwieldy  backlog  of  over  125,000  charges  was  reduced  to  56,000  by 
June  30,  1980;  institution  of  a  rapid  charge  processing  mechanism 
has  reduced  the  average  time  taken  for  resolution  of  charges  to 
between  2  and  7  months,  and  increased  the  percentage  of  settle- 
ments to  44  percent.  At  the  OFCCP,  increased  use  of  available 
sanctions  has  resulted  in  over  a  dozen  debarments  in  the  past  3 
years  alone,  compared  with  a  total  of  the  same  number — 12 — for 
all  the  previous  12  years  of  the  program  combined;  an  expedited 
hearing  process  has  been  established  and  utilized;  and  a  compre- 
hensive reform  of  the  compliance  regulatory  mechanism  has  been 
accomplished. 

Thus  it  appears  that  EEO  enforcement  mechanisms  with  poten- 
tial for  making  a  real  dent  in  the  second-class  economic  status  of 
women  and  minorities  is  within  reach.  These  mechanisms  must 
remain  intact.  We  cannot  now  afford  any  weakening  or  disman- 
tling of  the  enforcement  structure,  either  in  the  policy  arena  or  in 
the  field  procedures  that  implement  policy. 

I  am  now  going  to  turn  to  several  specific  areas  of  policy  inter- 
pretation and  procedural  reform  we  feel  must  be  maintained  or 
strengthened  in  order  for  EEO  laws  to  be  an  effective  tool  for 
redressing  discrimination. 

The  first  area  is  that  of  affirmative  action  and  Federal  contract 
compliance. 

First  and  more  important,  we  must  maintain  the  long  estab- 
lished national  commitment  to  affirmative  action  for  Federal  con- 
tractors, mandated  in  Executive  Order  11246,  as  amended,  and 
enforced  by  the  OFCCP.  We  are  unalterably  opposed  to  any  and  all 
efforts  to  reverse  or  rescind  this  national  policy,  whether  by  consti- 
tutional amendment,  executive  repeal,  regulatory  revision,  or  per- 
haps the  easiest  of  alternatives,  simple  nonenforcement. 

History  has  shown,  and  the  experience  of  women  and  minorities 
confirms  unequivocally,  that  nothing  less  than  goals  and  timetables 
works  to  overcome  centuries  of  discrimination  and  exclusion.  Prior 
to  establishment  of  the  present  Federal  contract  compliance  pro- 
gram with  Executive  Order  11246  in  1964,  a  number  of  Executive 
orders,  going  back  as  far  as  1941,  were  issued  to  encourage  Federal 
contractors  to  hire  more  minorities  through  voluntary  plans  for 
progress.  But  after  a  number  of  years  of  such  voluntary  plans,  it 
became  clear  voluntary  compliance,  without  sanctions  for  noncom- 
pliance, was  an  abysmal  failure.  Virtually  no  real  change  has  been 
made  in  hiring  practices  of  Federal  contractors.  This  failure  pro- 
vided the  backdrop  for  a  natural  evaluation  to  the  present  system 
in  which  sanctions  are  available  for  those  contractors  that  fail, 
after  repeated  efforts  at  conciliation,  to  take  steps  to  comply  with 
their  contractual  obligations. 

In  view  of  the  fact  people  want  to  get  to  afternoon  obligations 
and  the  hearing  has  gone  on  so  long,  I  will  not  review  all  of  the 
reasons  why  it  is  so  important  that  we  continue  affirmative  action 
programs.  I  think  previous  witnesses  this  morning  demonstrated 
how  useful  such  programs  are  to  their  own  programs  and  to  help 
them  eradicate  discrimination  against  their  constituencies. 

Indeed,  programs  that  train  women  and  minorities  to  do  highly 
paid,  skilled  trades  work  that  has  traditionally  been  reserved  for 
white  males  have  found  that  without  affirmative  action,  they  could 
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not  place  those  that  they  train.  Without  affirmative  action,  there 
would  be  no  jobs  for  the  people  they  were  training  because  the 
contractors  simply  would  not  hire  women. 

Contrary  to  popular  misconception,  affirmative  action  in  the 
United  States  today  is  not  burdensome  Federal  interference. 
Rather,  each  company  assesses  its  own  EEO  performance  and  es- 
tablishes its  own  affirmative  action  plan;  what  is  required  to 
comply  with  the  goals  and  timetables  of  an  affirmative  action  plan 
is  simply  good  faith  effort. 

In  large  part,  the  Executive  order  and  related  regulations  avoid 
burdensome  litigation  by  creating  an  incentive  for  voluntary  com- 
pliance by  employers  and  unions.  Moreover,  recent  reforms  in  the 
enforcement  structure  and  in  the  affirmative  action  regulations 
have  streamlined  the  affirmative  action  procedures  and  obligations. 
The  reform  in  the  regulations,  one  of  the  most  comprehensive 
reforms  ever  accomplished  in  this  area,  culminated  a  4-year  effort 
involving  extensive  consultation  with  both  business  and  protected 
class  representatives  and  resulted  in  a  stronger,  clearer,  and  more 
effective  compliance  process  that  must  be  continued. 

Second,  I  would  like  to  turn  to  budgets  of  the  enforcement  agen- 
cies and  their  level  of  activity. 

In  the  past,  EEO  enforcement  programs  have  been  woefully  un- 
derbudgeted,  a  fact  which  has  contributed  to  their  history  of  inef- 
fectiveness. This  fact  must  be  recognized  before  any  budget  cutting 
measure  for  these  programs  is  instituted.  It  is  patently  unfair  to 
criticize  the  agencies  for  inefficient,  time-consuming  enforcement 
activities  on  the  one  hand,  and  take  away  the  support  necessary  to 
correct  those  problems  on  the  other.  Nor  can  the  agencies'  recent, 
somewhat  improved  performance  be  used  as  a  justification  for  now 
reducing  support. 

The  present  status  of  enforcement  efforts  requires  increased — or 
at  the  last,  maintained — resources  to  consolidate  recent  improve- 
ments and  reach  new  goals.  The  OFCCP,  for  example,  must  be  able 
to  continue  or  expand  its  rate  of  meaningful  enforcement  activity, 
which  has  improved  substantially  in  the  last  2  years,  and  carry 
through  on  the  initiatives  undertaken  in  its  regulatory  reform.  In 
the  EEOC,  the  present  level  of  rapid  charge  processing  must  be 
maintained,  so  that  reduction  of  its  entire  inherited  backlog  will  be 
accomplished  on  the  targeted  schedule.  Moreover,  the  EEOC  must 
have  the  ability  to  attack  a  developing  frontlog — new  cases  in  rapid 
charge  processing  that  are  not  being  resolved — which  it  is  now 
undertaking  to  examine.  In  addition,  there  are  a  number  of  pro- 
grams for  which  additional  funds  are  needed:  the  EEOC's  systemic 
discrimination  program;  the  EEOC's  Federal  sector  responsibilities; 
a  program  to  train  a  panel  of  administrative  law  judges  in  the 
Department  of  Labor  to  specialize  in  EEO  laws  and  procedures; 
improved  use  of  data  in  both  OFCCP  and  EEOC;  and  programs  to 
increase  both  agencies'  ability  to  consult  with  affected  members  of 
the  public. 

With  regard  to  the  level  of  enforcement  action,  no  reduction  or 
moratorium  in  litigation  or  enforcement  actions  by  either  EEOC  or 
OFCCP  can  be  tolerated.  As  a  legal  matter,  interference  with  the 
agencies'  enforcement  responsibilities  mandated  by  law  would  lead 
to  constitutional  and  other  legal  challenges.  Moreover,  any  such 
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interference  would  raise  a  major  policy  controversy  and  would 
hinder  substantially  the  achievement  of  EEO.  As  it  is,  litigation — 
in  the  case  of  the  EEOC — or  legal  action  leading  to  debarment — in 
the  case  of  the  OFCCP — result  in  only  a  fraction  of  the  total  cases 
that  the  EEOC  and  OFCCP  investigate. 

In  less  than  2  percent  of  the  total  caseload  is  actual  legal  action 
taken,  in  the  sense  of  going  to  court — in  the  EEOC — or  beginning 
the  administrative  complaint  process — in  the  Department  of  Labor. 

Senator  Kennedy.  What  is  the  percentage? 

Ms.  Lenhoff.  In  the  OFCCP  last  year,  it  was  1.45  percent.  Of  the 
2,400-plus  compliance  reviews  that  were  conducted,  in  only  1.45 
percent  did  they  initiate  an  administrative  complaint. 

I  now  turn  to  policy  development  by  the  EEO  enforcement  agen- 
cies. 

Because  discrimination  is,  as  the  courts  have  often  recognized,  a 
broad  concept  not  easily  susceptible  to  precise  legislative  definition. 
Congress  wisely  left  application  of  the  concept  to  particular  fact 
situations  to  the  special  expertise  of  the  enforcement  agencies.  This 
interpretive  function  must  be  permitted  to  continue. 

Perhaps  the  most  important  of  the  policy  issues  that  both  the 
EEOC  and  OFCCP  currently  must  address  is  that  of  sex — and 
race — based  wage  discrimination — often  referred  to  as  "comparable 
worth" — an  issue  about  which  other  witnesses  have  testified  al- 
ready this  morning. 

Since  wage  discrimination  is  a  major  contributing  factor  to  the 
economic  disparity  between  women  and  men,  however  you  look  at 
the  statistics,  efforts  to  end  wage  discrimination  have  a  real  poten- 
tial for  making  a  noticeable  dent  in  the  wage  gap.  In  this  area,  as 
in  others,  neither  Congress  nor  the  enforcement  agencies  can 
afford  to  be  frightened  off  by  myths  or  scare  tactics.  Enforcement 
of  the  prohibition  of  wage  discrimination  will  not  mean  that  the 
EEOC  will  oversee  the  wage-setting  process;  to  the  contrary,  it  will 
mean  that  by  whatever  means  wages  are  set,  the  sex — or  race — of 
the  people  holding  the  job  must  be  irrelevant. 

Nor  can  slackening  of  policy  development  be  allowed  in  other 
areas.  Enforcement  policy  and  strategies  must  ensure  that  neither 
women  nor  men  be  forced  to  choose  between  their  jobs  and  expo- 
sure to  occupational  health  and  safety  hazards,  including  reproduc- 
tive hazards;  that  immediate  equality  in  pensions  and  other  fringe 
benefits  be  provided;  and  that  workplaces  be  free  of  all  sex-based 
terms  and  conditions  of  employment,  including  sexual  harassment. 

Finally,  the  special  needs  of  handicapped  women  need  to  be 
addressed. 

There  are  two  more  areas  in  which  the  effectiveness  of  enforce- 
ment will  be  affected.  The  first  is  appointments. 

It  is  axiomatic  that  effective  enforcement  depends  on  committed 
leadership.  The  responsible  positions  in  the  EEOC  and  Department 
of  Labor,  as  well  as  in  the  Department  of  Justice,  must  be  filled 
with  experienced  women  and  men  committed  to  effective  enforce- 
ment of  the  EEO  laws  as  their  primary  goal. 

Finally,  experience  has  shown  that  it  is  absolutely  critical  to 
effective  enforcement  that  representatives  of  those  affected — both 
the  business  community  but  more  importantly,  the  protected 
classes — have  meaningful  input  into  all  the  policy  and  procedural 
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decisions  that  affect  them.  To  be  successful,  this  process  must  start 
now,  at  the  initial  stages  of  policy  review  and  appointments,  and 
must  continue  throughout  the  administration  of  the  programs. 

In  conclusion,  we  believe  that  the  bottom  line  in  economic  equity 
for  working  women  is  a  recognition  of  a  simple  truth:  that  equality 
cannot  be  achieved  through  mere  lip  service.  Effective  mechanisms 
are  required  to  make  the  American  dream  of  equal  rights  a  reality. 
Without  inclusion  of  women  in  the  Constitution;  without  effective 
means  to  achieve  employment  equality,  such  as  affirmative  action 
and  EEO  programs;  and  without  strong  independent  agencies  to 
implement  those  means — promises  of  equal  rights  are  meaningless. 

Thank  you. 

Senator  Hawkins.  Did  I  understand  you  had  material  you 
wanted  to  be  included  in  the  record? 

Ms.  Lenhoff.  Yes.  We  have  submitted  some  of  that  material  and 
the  rest  will  be  submitted  as  well. 

It  is  a  series  of  papers  written  for  other  forums  but  addressing 
the  same  issues  we  address  in  our  testimony. 

Senator  Hawkins.  Without  objection,  we  will  enter  those  in  the 
record. 

[The  following  material  was  subsequently  received  tor  the 
record:] 
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Women's  Legal  Defense  Fund 

2000  P Street  NW    •    Suite 400     •    Washington.  DC.  20036 
202-887-0364 

February  4,  1981 


Kristine  Iverson 

Senate  Committee  on  Labor  and 

Human  Resources 
Dirksen  Senate  Office  Building 
Room  5375 
Washington,  D.C.   20510 


Dear  Kris, 

Enclosed  are  the  additional  materials  to  be  submitted 
with  our  testimony. 

Thank  you  again  for  allowing  us  the  opportunity  to 
present  our  views   --  and  for  all  your  cooperation. 


Sincerely , 


Donna  R.  Lenhoff 
Staff  Attorney 


Enclosures 

cc:   Nancy  Kreiter 
Women  Employed 
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INTRODUCTION 

This  report  is  an  assessment  of  the  performance  of  the  Office 
of  Federal  Contract  Compliance  Programs  of  the  Department  of  Labor 
and  the  Equal  Employment  Opportunity  Commission.  It  is  based  on  the  re- 
sults of  various  aspects  of  a  comprehensive  advocacy  program  developed 
by  Women  Employed,  a  national  organizatiorr  of  working  women. 

Women  Employed  has  over  seven  years  of  experience  in  assisting 
working  women  with  problems  of  discrimination  and  in  monitoring  the 
performance  of  equal  opportunity  enforcement  agencies.  Women  Employed 's 
advocacy  program  includes  a  Job  Problems  Counseling  Service  for  women 
with  discrimination  complaints,  development  of  cases  that  come  in 
through  this  service,  monitoring  of  agency  performance  in  handling  the 
cases,  and  development  of  specific,  detailed  proposals  for  improving 
enforcement  efforts.  Through  the  Women  Employed  Advocates,  a  national 
lobbying  network  of  individuals  and  organizations  concerned  with  equal 
opportunity,  the  organization  monitors  cases  and  enforcement  nationwide 
and  lobbies  for  implementation  of  proposed  reforms.  To  date,  numerous 
proposals  developed  by  Women  Employed  have  become  part  of  enforcement 
agency  policy  and  procedure.  In  addition.  Women  Employed  conducts 
statistical  analyses  to  measure  both  overall  agency  performance  as  well 
as  standards  within  specific  districts  or  regions. 
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THE  CURRENT  ECONOMIC  STATUS  OF  WORKING  WOMEN 

Each  year  the  government  spends  nearly  $180  million  to  enforce 
equal  opportunity  laws.  This  enforcement  apparatus  has  the  potential 
to  reduce  economic  discrimination  against  women  and  minorities.  The 
actual  performance  of  the  enforcement  agencies  must  be  judged  against 
the  backdrop  of  the  economic  status  of  these  affected  groups.  The 
past  ten  years  have  been  marked  by  major  gains  for  working  women. 
Women  now  have  access  to  jobs  previously  closed  to  them.  Lawsuits 
have  established  legal  precedents  for  equal  opportunity  and  have 
resulted  in  millions  of  dollars  in  back  pay  and  sweeping  reforms  through 
court-ordered  affirmative  action  programs.  Equal  pay  settlements  have 
made  equal  pay  for  equal  work  more  than  an  abstract  concept. 

Despite  these  breakthroughs,  the  overall  economic  status  of  women 
has  improved  very  little.  According  to  the  latest  government  statistics, 
women  now  earn  only  59^  for  every  $1.00  men  make.  Twenty-five  years  ago, 
women  made  6H   for  every  $1.00  men  made. 

In  fact,  women  still  remain  clustered  in  lower  paying  jobs.  Ninety 
per  cent  of  all  women  full  time  workers  earn  less  than  $15,000  compared  to 
52  per  cent  of  men.  Less  than  nine  per  cent  of  women  earn  between  $15,000 
and  $25,000  versus  35  per  cent  of  men.  Nearly  one  of  every  three  female- 
headed  households  is  living  below  the  poverty  level,  compared  to  one  out 
of  eighteen  male-headed  households. 

Women  continue  to  be  denied  equal  pay  for  equal  work.  In  every 
major  occupational  group,  the  earnings  of  women  are  significantly  less 
than  those  of  comparable  men.  In  sales  work,  women  earn  52  per  cent  of 
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what  men  earn;  in  clerical  work  women  earn  65  percent  of  what  men  earn; 
for  managers  and  administrators  women  earn  59  per  cent  of  what  men 
earn. 

Women  overall  continue  to  be  denied  access  to  higher-paying  jobs. 
In  1960,  just  over  half  of  all  working  women  were  clerks,  saleswomen, 
waitresses,  and  hairdressers.  Today  just  under  half  of  all  working 
women  are  in  these  categories.  Twenty  years  ago,  12  per  cent  of  women 
were  professional  and  technical  workers—over  half  of  these  were 
teachers  and  nurses.  Today,  16  per  cent  are  professional  and  technical 
workers— still  over  half  are  teachers  and  nurses.  Twenty  years  ago 

5  per  cent  of  working  women  were  managers  and  administrators.  Today 

6  per  cent  are  in  these  jobs.  Twenty  years  ago  1  per  cent  of  working 
women  were  in  skilled  craft  jobs.  Today  2  per  cent  are  in  those  jobs. 

Even  as  a  few  women  have  finally  succeeded  in  breaking  the  barriers 
and  entering  job  classifications  or  training  programs  traditionally 
reserved  for  men,  women  still  end  up  in  the  lowest-paid  positions  of 
these  categories,  their  progression  up  the  career  ladder  is  slower,  and 
opportunities  for  advancement  are  limited. 

Behind  the  statistics  are  women's  real  experiences  with  discrimina- 
tion at  work.  The  following  examples  are  taken  from  the  files  of  Women 
Employed 's  Job  Problems  Counseling  Service.  (Appendix  I) 

A  position  in  sales  requiring  no  experience  was 
advertised  in  local  Chicago  newspapers.  When  a 
woman  called  to  express  interest  in  the  position, 
she  was  informed  that  it  had  already  been  filled. 
A  friend  of  hers,  a  male,  called  immediately  after- 
ward and  was  asked  to  come  in  for  an  interview.  When 
the  woman  called  back  under  another  name,  she  was 
again  told  the  position  was  no  longer  available. 
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A  suburban  police  department  recently  hired  its 
first  woman  police  officer,  a  divorced  mother  who 
has  been  supporting  her  three  children  for  12  years. 
The  woman  was  put  on  the  department's  obligatory 
probationary  period.  Since  joining  the  force,  the 
woman  has  endured  gender  harassment  from  every 
officer  on  the  force.  When  she  is  sent  out  alone, 
her  calls  for  backup  are  responded  to  slowly. 
When  she  complains  to  the  Chief  of  Police  about 
physical  and  verbal  harassment,  he  replies  that 
there  were  no  problems  until  she  joined  the  force. 
When  she  took  her  complaints  to  the  village  trustees, 
they  responded  by  suggesting  that  she  should  be 
home  taking  care  of  her  children  instead  of  working 
as  a  police  officer.  As  the  end  of  her  probationary 
period  draws  near,  the  woman  officer  wonders  how 
she  can  be  judged  impartially  on  her  performance 
as  a  police  officer  and  not  as  a  woman  police  officer. 

A  woman  who  had  a  supervisory  position  at  a  large 
company  was  working  on  a  project  with  a  man  from 
another  department.  After  a  few  weeks,  this  man 
propositioned  her;  she  explained  that  she  would  never 
consider  having  an  affair  with  a  fellow  employee  and 
was  not  interested.  The  same  man  made  overtures  on 
several  other  occasions.  Finally,  at  a  convention, 
he  pushed  her  onto  a  bed  before  she  was  able  to  get 
him  out  of  her  room.  One  month  after  that  incident, 
the  man  told  a  vice-president  of  the  company  that  he 
could  not  work  with  her  any  longer.  The  vice-president 
decided  to  demote  the  woman,  and  upon  learning  of  the 
demotion,  the  woman  quit.  Several  months  later  while 
job-hunting,  the  woman  learned  that  someone  at  the 
company  was  giving  a  reference  which  stated  that  she 
had  not  been  productive  at  her  job  and  that  she  had 
been  involved  in  a  messy  affair  with  a  co-worker. 

A  woman  worked  at  a  chemical  company  as  a  "blender." 
She  was  the  only  woman  working  in  that  position  in  the 
company.  The  woman  found  out  that  she  was  pregnant, 
and  the  company  accommodated  her  by  transferring  her 
to  lighter  duties.  She  worked  until  the  day  before  she 
had  her  baby.  The  company  paid  for  her  hospitalization 
costs  but  she  was  not  given  any  disability  benefits. 
After  a  7-week  leave,  the  woman  returned  to  the  company 
and  bid  for  her  old  position.  She  was  told  that  she 
could  not  bid  for  the  job  which  was  subsequently 
awarded  to  a  man  with  less  seniority.  Then  the  company 
told  her  that  she  could  only  have  one  job— working  in 
a  section  with  a  very  hazardous,  carcinogenic  chemical. 
She  was  not  trained  to  handle  this  chemical,  nor  did 


247 


she  receive  infomation  on  safety  precautions.  The 
woman  protested  and  was  fired  from  the  company. 

One  suburban  government  decided  to  re-evaluate  the 
salary  scales  of  all  its  municipal  employees.  In 
the  process,  the  decision  was  made  to  upgrade  the 
salaries  of  maintenance  workers  (all  males).  When 
it  was  discovered  that  secretarial  jobs  were  rated 
the  same  as  maintenance  workers,  the  Board  of  Trustees 
voted  to  hold  secretarial  salaries  at  the  lower  level 
since  "women's  work"  is  paid  less  in  the  private 
sector. 

The  only  noticeable  area  of  progress  in  the  employment  status  of 
women  is  the  opening  of  many  occupations  which  were  previously  closed 
to  them.  It  is  likely  that  today,  virtually  every  occupation  includes 
at  least  one  woman.  However,  the  severe  economic  consequences  of  dis- 
crimination persist,  and  the  vast  majority  of  working  women  are  still 
experiencing  some  form  of  discrimination  on- the  job.  These  conditions 
are  pervasive  and  deeply  rooted.  The  facts  of  women's  current  economic 
status  outline  starkly  the  challenges  that  still  remain  for  the  government 
agencies  whose  performance  is  analyzed  in  this  report. 
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ANALYSIS  OF  ENFORCEMENT  BY  THE 
OFFICE  OF  FEDERAL  CONTRACT  COMPLIANCE  PROGRAMS 

The  OFCCP  is  responsible  for  enforcing  Executive  Order  11246  as 
amended,  which  forbids  discrimination  in  employment  by  federal  con- 
tractors and  requires  them  to  take  affirmative  action  in  hiring, 
promotion,  pay,  and  training  for  women  and  minorities.  The  contract 
compliance  program  covers  approximately  29,000  contractors  who  employ 
31  million  persons  and  involves  over  $80  billion  in  federal  contracts. 
The  OFCCP  has  a  staff  of  1400  and  a  budget  of  $53  million. 

In  early  1978,  President  Carter  announced  a  total  reorganization 
of  civil  rights  agencies.  Before  reorganization,  the  OFCCP  had  overall 
responsibility  for  reviewing  federal  contractors  and  enforcing  Executive 
Order  11246,  as  amended,  but  eleven  different  compliance  programs  within 
the  contracting  agencies  (e.g..  Treasury,  HEW,  Defense,  etc.)  had  the 
actual  responsibility  for  monitoring  specific  industries.  The  federal 
contract  compliance  effort  was  a  bureaucratic  maze,  with  chaotically 
different  handbooks,  procedures,  rules  and  guidelines,  and  no  success 
in  enforcing  the  Executive  Order. 

As  a  result  of  the  reorganization-,  on  October  1,  1978,  the  entire 
contract  compliance  program  was  consolidated  in  the  Department  of  Labor's 
Office  of  Federal  Contract  Compliance  Programs.  The  new  OFCCP  got  off 
to  a  slow  start,  bogged  down  by  untrained  staff  inherited  from  the  other 
agencies  and  its  own  lack  of  creative  enforcement  approaches.  The  en- 
forcement activity  which  is  now  underway  demonstrates  the  potential  for 
the  future  if  this  activity  actually  expands  as  projected,  and  if 
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enforcement  results  are  achieved  in  cases  currently  pending.  Overall, 
the  main  accomplishment  of  the  OFCCP  has  been  putting  an  enforcement 
mechanism  in  place. 

These  first  efforts  have  included  increased  use  of  sanctions. 
Since  1965,  24  federal  contractors  have  been  debarred  from  doing  business 
with  the  government.  Fully  half  of  those  debarments  occurred  in  the  past 
three  years.  In  the  past  several  months,  the  OFCCP  has  used  new 
expedited  hearing  processes  twice— to  debar  Prudential  Insurance  for  a 
minimum  of  $180  million  in  contracts,  and  to  deny  Firestone  Tire  and 
Rubber  Co.  its  lucrative  government  business.  In  the  case  of  Firestone, 
Labor  Secretary  Marshall  himself  made  the  finding  of  violations,  reversing 
the  decision  of  the  administrative  law  judge. 

The  second  improvement  has  been  the  development  of  new  in-depth 
investigative  techniques  outlined  in  a  new  comprehensive  compliance 
manual.  The  manual  is  a  much-needed  tool  for  strengthening  the  enforce- 
ment apparatus  of  the  agency.  It  is  particularly  responsive  to  complaint 
procedures,  the  rights  of  charging  parties,  interview  techniques  and 
standards  of  affected  class  analysis.  While  this  has  resulted  in  fewer 
compliance  reviews,  those  which  have  been  conducted  have  been  more 
exhaustive  and  thorough. 

Of  particular  importance  is  the  investigation  of  affected  classes 
of  women  and  minorities  who  suffer  from  the  effects  of  past  discriminatory 
treatment.  Essentially,  affected  class  analysis  is  the  key  to  attacking 
systemic  discrimination  by  federal  contractors.  In  the  first  half  of  1980, 
139  affected  class  cases  were  being  handled.  Prior  to  consolidation,  the 
number  was  negligible  and  occurred  only  in  the  case  of  third  party  inter- 
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vention,  as  in  the  Harris  Bank  case.   In  just  the  first  half  of 
FY  1980,  over  3000  persons  have  been  awarded  nearly  $7.5  million 
in  back  pay  through  increased  conciliation  agreements  and  use  of 
sanctions.  This  is  more  than  the  total  back  pay  awarded  in  the  2 
years  preceeding  consolidation  combined.  (Appendices  III  and  IV) 

In  sumnary,  the  OFCCP  has  an  enforcement  mechanism  in  place  and 
has  begun  to  use  it.  The  agency  has  new,  effective  investigative 
techniques  and  a  new  willingness  to  invoke  sanctions,  including 
show  cause  notices,  administrative  complaints,  and  ultimately  debar- 
ments. Aspects  of  this  enforcement  mechanism,  however,  raise  other 
issues  and  problem  areas  which  must  be  addressed. 
CURRENT  ISSUES  AND  RECOMMENDATIONS 
Enforcement  Strategies 

Although  massive  reorganization  was  a  crucial  step  toward  revitaliz- 
ing the  OFCCP,  the  agency  did  not  adequately  guard  against  bureaucratic 
and  structural  changes  which  unnecessarily  impinge  on  enforcement  acti- 
vity. While  agency  officials  became  totally  absorbed  in  staff  training 
and  standardization  of  procedures,  enforcement  strategies  were  ignored. 
Over  a  year  ago.  Women  Employed  formally  proposed  that  OFCCP  establish 
some  type  of  experimental  unit(s)  which  could  be  structured  to  utilize 
expert  managers  and  investigators  to  test  the  procedures  and  standards  which 
were  intended  to  be  operational  agency-wide  only  after  a  number  of  years. 
Women  Employed  also  called  for  the  establishment  of  a  strike  force  approach 
utilizing  OFCCP  investigatory  staff  as  well  as  legal  support  from  the 
office  of  the  Solicitor  of  Labor  (SOL)  in  order  to  concentrate  on  key 
enforcement  targets.  OFCCP  delayed  the  implementation  of  this  recommendatior 
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for  ten  months.  In  April  of  this  year,  at  a  joint  conference  between 
staff  from  the  OFCCP  and  the  SOL,  a  strikeforce  approach  to  enforcement 
was  adopted.  Each  of  the  ten  OFCCP  regions  is  now  working  with  SOL 
legal  staff  on  at  least  two  major  enforcement  cases  to  be  put  on  a 
"fast  track"  for  conciliation  or  litigation.  On  a  continuing  basis, 
legal  experts  and  investigators  are  to  team  up  on  development  of  cases 
to  be  reviewed  by  a  joint  OFCCP-SOL  committee.  This  approach  must  be 
firmly  established  to  achieve  strong  enforcement  results  agency-wide. 
It  is  imperative  that  SOL  staff  be  involved  in  the  OFCCP  enforcement 
efforts  throughout  the  process  in  order  to  avoid  a  "bottleneck"  of  cases 
in  the  Solicitor's  office  which  are  referred  for  legal  advice,  review  or 
action  from  the  OFCCP  investigators. 

The  strike  force  approach  would  also  impact  upon  the  uneven  per- 
formance occurring  in  different  regions.  Each  region  should  be  perform- 
ing according  to  relative  size  vis-a-vis  the  overall  program.  For 
example,  Region  V,  with  headquarters  in  Chicago,  is  responsible  for  25 
per  cent  of  all  federal  contractors  but  receives  approximately  20  per 
cent  of  total  OFCCP  resources.  Yet  its  performance  record  in  many 
instances  demonstrates  a  much  greater  contribution  to  overall  enforcement. 
(Appendices  V  and  VI)  In  the  second  quarter  of  the  current  fiscal  year. 
Region  V  undertook  one  third  of  all  the  compliance  reviews  and  issued 
43  per  cent  of  the  administrative  complaints  and  35  per  cent  of  the  show 
cause  notices.  The  expertise  in  Region  V  should  be  applied  through  a 
special  strikeforce  in  other  regions. 
Regulatory  Reform 

Overall,  the  underlying  weakness  in  the  OFCCP's  performance  is  its 
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consistent  failure  to  implement  needed  programs  and  reforms  in  a 
timely  manner.  Three  years  ago  after  years  of  criticism  from  client 
groups,  contractors,  and  congressional  committees,  OFCCP  pledged  to 
undertake  vital  regulatory  reform  in  order  to  standardize,  streamline 
and  strengthen  the  Executive  Order  program.  In  December,  1979, 
the  OFCCP  proposed  extensive  revisions  of  the  regulations  which  govern 
the  enforcement  of  Executive  Order  11246,  as  amended.  This  long 
awaited  initiative  came  after  an  extended  process  of  consultation  with 
representatives  of  protected  classes,  federal  agencies  with  EEO  respon- 
sibility and  others,  and  clearly  represents  the  most  important  contri- 
bution to  policy  development  in  the  agency.  Women  Employed  strongly 
supports  the  majority  of  the  proposed  changes.  Present  procedures  are 
confusing  and  are  not  tailored  to  meet  the  investigatory  and  adjudica- 
tory needs  of  the  contract  compliance  program.  Courts  have  held  in 
some  circumstances  that  the  procedures  fail  to  provide  due  process. 
Most  importantly,  the  existing  enforcement  process  takes  too  long  to 
identify  and  remedy  discriminatory  practices,  and  is  easily  manipulated 
by  recalcitrant  contractors  to  create  further  delay.  The  proposed 
revisions  address  these  problems. 

The  proposed  regulations  reflect  the  process  the  OFCCP  undertook 
to  develop  them.  The  extensive  consultation  process  served  a  vital  role 
in  refining  the  proposals  and  ensuring  that  the  perspective  of  those 
affected  most  was  included. 

The  most  serious  weakness  in  the  proposed  regulations  is  the 
absence  of  a  requirement  that  the  OFCCP  investigate  complaints  alleging 
class-wide  violations.  The  proposal  permits  the  OFCCP  to  "defer  appropriate 
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complaints"  to  the  Equal  Employment  Opportunity  Commission.  The  only 
obligation  to  investigate  complaints  is  imposed  for  "class  or 
systemic"  complaints  pending  against  contractors  that  are  the  subject 
of  a  compliance  review. 

There  are  several  important  reasons  why  complaints,  especially 
class  complaints,  should  be  retained  and  investigated  by  OFCCP.  First, 
Title  VII  and  the  Executive  Order  provide  very  different  remedies  to 
victims  of  prohibited  discrimination.  The  possibility  of  jeopardizing 
lucrative  federal  contracts  creates  a  uniquely  effective  incentive  to 
employers  to  comply  that  is  not  available  in  a  Title  VII  proceeding. 
Under  Title  VII,  a  finding  that  a  class  of  employees  has  been  discri- 
minated against  unlawfully  may  result  in  an  injunction  or  consent  agreement 
forbidding  continuation  of  the  unlawful  practice,  back-pay  and  seniority 
awards  to  the  victims  of  discrimination,  and,  if  ordered  by  a  court, 
affirmative  action  to  remedy  the  effects  of  the  discrimination.  Obviously, 
these  are  different  from  the  debarment  remedy  available  under  the 
Executive  Order. 

Second,  the  EEOC  cannot  handle  even  its  own  workload  of  systemic 
charges.  The  present  systemic  program  at  EEOC  is  in  its  infancy.  It  is 
completely  unrealistic  to  assume  that  the  EEOC  is  or  will  be  able  to 
investigate  and  prosecute  the  charges  of  systemic  discrimination  that  it 
receives  or  develops,  much  less  the  additional  charges  that  are  deferred 
from  the  OFCCP.  Furthermore,  the  EEOC's  systemic  program  involves  its 
own  mechanism  for  targetting  employers  and  practices  of  discrimination. 
There  is  no  guarantee  that  the  EEOC's  targetting  criteria  are  appropriate 
for  a  program  whose  purpose  is  to  ensure  that  federal  contracts  are  not 
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awarded  to  companies  that  engage  in  unlawful  race  or  sex  discrimination. 
To  the  contrary— the  two  programs  may  well  have  very  different  priorities 
and  should  complement  one  another,  rather  than  one  in  effect  absorbing 
the  other. 

Third,  unlike  the  Executive  Order,  Title  VII  does  not  require 
private  employers  to  develop  and  implement  affirmative  action  programs. 
A  complaint  alleging  deficiencies  in  a  contractor's  affirmative  action 
program  (necessarily  a  systemic  violation)  would  be  completely  inappro- 
priate for  referral  to  the  EEOC.  In  fact,  the  EEOC  would  not  even  have 
jurisdiction  over  such  a  charge.  Even  assuming  that  such  complaints 
would  not  be  deferred  (the  regulation  provides  that  "OFCCP  may  defer 
appropriate  complaints"),  many  complaints  that  allege  discrimination 
within  the  purview  of  Title  VII  are  likely  also  to  charge  deficiencies 
in  the  required  affirmative  action  plans  (and  vice  versa).  It  would  be 
a  waste  of  resources  for  the  OFCCP  to  be  required  to  determine,  for  every 
complaint  filed,  whether  the  allegations  made  it  "appropriate"  for 
deferral  or  not. 

Finally,  the  OFCCP 's  capability  for  conducting  effective  and  thorough 
investigations  of  complaints  of  systemic  discrimination  is  uniquely 
enhanced  by  the  unrestricted  role  of  charging  parties  in  developing  and 
investigating  class  charges.  In  contrast.  Title  VII  itself  and  present 
EEOC  charge  processing  procedures  impose  confidentiality  restrictions  on 
the  role  of  charging  parties.  These  restrictions  are  not  present  in  the 
Executive  Order  investigation  process.  For  example,  the  required  con- 
fidentiality of  EEOC  proceedings  reduces  the  ability  of  charging  parties 
or  a  third  party  on  their  behalf  to  marshal  evidence,  i .e.  in  response 
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to  an  employer's  alleged  justifications  of  a  discriminatory  practice. 

The  OFCCP's  concern  for  control  of  its  enforcement  resources 
prompted  it  to  propose  the  complaint  processing  and  deferral  mechanism 
in  its  present  form.  However,  complaints  comprise  a  very  small  portion 
of  OFCCP's  workload.  The  OFCCP  has  not  shown  that  it  cannot  handle  its 
workload  of  complaints.  The  burdensome  aspects  of  dealing  with  these 
complaints  are  vastly  outweighed  by  their  importance  as  sources  of 
information  to  guide  the  OFCCP,  and  as  potential  remedies  for  victims 
of  systemic  discrimination.  The  strong  remedies  available  under  the 
Executive  Order  are  not  available  under  Title  VII,  and  the  OFCCP  cannot, 
by  fiat,  destroy  the  ability  of  class  complainants  to  pursue  those 
remedies. 

In  April,  1980,  a  proposed  memorandum  of  understanding  between  the 
EOOC  and  OFCCP  outlined  the  same  notion  of  complaint  deferral  by  the 
OFCCP  to  the  EEOC.  Over  the  past  year,  both  prior  to  and  after  the  publi- 
cation of  the  proposed  regulations  and  memorandum  of  understanding. 
Women  Employed  has  engaged  in  direct  consultations  with  both  EEOC  Chair 
Norton  and  OFCCP  Director  Rougeau;  we  have  received  repeated  assurances 
that  the  final  regulations  and  memorandum  of  understanding,  once  adopted, 
will  specify  once  and  for  all  OFCCP's  obligations  to  investigate  the 
class  complaints  it  receives. 

The  OFCCP  has  delayed  issuing  the  revised  regulations  in  final  form. 
The  agency  has  received  and  analyzed  all  the  public  comments  it  sought, 
but  the  program  continues  to  operate  based  on  inferior  regulations.  The 
longer  it  waits,  the  more  OFCCP  undermines  its  own  enforcement  efforts. 

There  are  two  additional  policy  issues  which  are  critical  to  the 
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success  of  the  OFCCP.  One  and  a  half  years  ago,  OFCCP  published  a  pro- 
posal requiring  contractors  to  file  an  annual  affirmative  action 
program  summary.  In  December,  1979,  the  proposal  was  published  in  the 
form  of  a  final  regulation.  However,  after  prolonged  public  comment 
and  discussion,  the  agency  still  has  not  designed  the  format  for  the 
required  AAP  summary.  This  requirement  would  provide  a  necessary 
mechanism  for  the  OFCCP  to  monitor  contractor's  performance  on  affirma- 
tive action  programs  and  to  select  targets  for  compliance  reviews. 
Similarly,  it  would  provide  the  public  with  information  on  which  to 
base  its  assessment  of  the  success  of  the  contract  compliance  program. 
Yet  it  does  not  impose  a  substantial  additional  paperwork  burden  on 
contractors. 

No  systematic  review  of  contractors'  affimative  action  plans  is 
made  under  present  procedures.  There  is  no  established  mechanism  for 
insuring  that  a  contractor's  performance  under  its  affirmative  action 
plan  will  even  be  reviewed  by  the  OFCCP.  In  fact,  many  contractors  never 
file  acceptable  affirmative  action  plans  at  all.  Our  experience  has  been 
that  only  after  repeated  pressure  from  advocacy  groups  such  as  Women 
Employed  have  major  contractors  —  e.g. ,  banks,  insurance  agencies,  oil 
companies —been  required  to  file  affirmative  action  programs.  The 
proposed  requirement  of  annual  submissions  does  not  alone  guarantee  review 
of  affirmative  action  programs,  but  it  does  impose  on  contractors  a  regular 
assessment  of  their  affirmative  action  performance,  and  serves  as  an 
additional  incentive  to  comply  with  affirmative  action  standards.  Further, 
the  requirement  provides  advocacy  groups  with  needed  data  to  monitor  the 
success  of  affirmative  action  programs  of  employers  that,  due  to  resource 
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limitations,  the  OFCCP  would  not  otherwise  review.  Essentially, 
effective  evaluation  of  a  contractor's  compliance  status  is  impossible 
under  present  reporting  requirements.  The  proposed  AAP  summary  is  a 
necessity. 

Finally,  overall  effectiveness  of  the  contract  compliance  program 
would  be  enhanced  if  the  OFCCP  regulations  were  revised  to  include  a 
new  definition  of  job  groups.  Job  groups,  now  defined  as  one  or  a 
group  of  jobs  having  similar  content,  wage  rates,  and  opportunities,  are 
used  by  a  contractor  to  set  goals  and  timetables  under  affirmative  action. 
The  definition  now  in  use  has  proven  inadequate  when  applied  to  the 
organizational  characteristics  of  many  industries.  In  a  great  number  of 
cases,  the  job  groups  are  defined  so  narrowly  that  they  produce  goals 
which  are  numerically  insignificant.  In  a  great  many  other  cases,  the 
definition  results  in  a  broad  mix  of  traditional  and  non-traditional 
jobs  (e.g.,  nurses  and  engineers)  and  thereby  generates  placements  which 
tend  to  perpetuate  discrimination  or  to  otherwise  allow  for  goals  which 
are  not  meaningful  from  a  qualitative  standpoint. 

Thus,  a  more  appropriate  approach  would  be  establishing  job  groups 
by  salary/wage  increments  within  EEO-1  categories  (professionals,  sales, 
etc.).  This  would  focus  attention  on  the  real  purpose  of  goals  and 
timetables— the  increased  participation  of  women  and  minorities  in  better 
paying  jobs,  regardless  of  organizational  structure. 
Structure 

Another  initiative  which  would  greatly  enhance  the  viability  of  the 
contract  compliance  program  relates  to  the  lengthy  administrative  hearing 
process  which  is  set  in  motion  once  an  administrative  complaint  is  filed. 
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Current  regulations  require  that  all  administrative  hearings  be  held 
before  an  administrative  law  judge  (ALJ)  of  the  Department  of  Labor 
who  is  designated  by  the  Chief  Administrative  Law  Judge.  There  are 
three  inherent  problems  in  this  system: 

1)  most  ALJs  are  not  well  versed  in  EEO  law; 

2)  when  a  substantial  case  load  develops  the  supply  of  ALJ's 
will  be  insufficient; 

3)  dependence  on  the  calendar  of  the  ALJ's  to  schedule  a 
hearing  works  against  expeditious  handling  of  cases. 

Except  in  cases  involving  purely  technical  violations  which  are 
governed  by  expedited  hearing  rules,  it  is  not  uncommon  for  cases  to  be 
caught  in  the  hearing  process  for  years.  For  example,  the  administrative 
complaint  against  Harris  Bank  was  issued  in  December,  1977.  The  actual 
hearing  did  not  commence  until  August,  1979.  The  ALJ  heard  final  arguments 
in  January,  1980;  his  decision  still  has  not  been  issued.  Women  Employed 
strongly  recommends  that  the  Department  of  Labor  establish  a  specialized 
panel  of  ALJ's  whose  sole  duty  is  to  hear  OFCCP  cases. 

One  measure  which  is  critical  to  the  success  of  the  OFCCP  involves 
the  agency's  location  within  the  Department  of  Labor.  Since  1965,  the 
OFCCP  has  been  part  of  the  Employment  Standards  Administration.  Thus, 
OFCCP  has  a  Director  who  reports  to  the  Assistant  Secretary  of  the  ESA. 
This  has  meant  that  the  OFCCP  is  dependent  on  the  individual  leadership 
and  priorities  of  an  assistant  secretary  as  well  as  its  own  director,  and 
functions  with  an  additional  layer  of  bureaucracy.  In  addition,  ESA's  in- 
influence  in  determining  the  budget,  staffing,  and  program  of  OFCCP 
often  has  negative  effects.  Moreover,  coordination  with  other  federal 
agencies  and/or  DOL  programs  has  been  severely  hampered  because  the 
OFCCP  Director  lacks  the  same  status  as  peers  in  other  programs, 
including  Chair  or  General  Counsel  of  the  EEOC  or  Assistant  Attorney 
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General  for  Civil  Rights  of  the  Department  of  Justice. 

These  problems  hamper  the  performance  of  an  agency  which  has 
complete  responsibility  for  a  compliance  and  enforcement  program 
affecting  the  federal  government's  total  procurement  process.  All  of 
these  facts  coupled  with  the  program's  enormous  staff  and  budgetary 
resources  logically  dictate  the  reconstitution  of  OFCCP  within  DOL  as 
an  autonomous  Administration  under  its  own  Assistant  Secretary. 

In  addition  to  enabling  OFCCP  to  overcome  the  above  mentioned  prob- 
lems, the  elevation  of  the  program  would  serve  as  a  signal  to  client 
groups  and  contractors  alike  that  the  enforcement  of  EEO  carries  the 
same  priority  with  the  DOL  as  Employment  and  Training,  Occupational 
Safety  and  Health,  and  other  similar  administrations. 

In  February,  1980,  Weldon  Rougeau,  Director  of  the  OFCCP,  agreed 
to  establish  a  task  force  of  civil  rights  and  women's  groups  to  meet 
with  him  on  a  quarterly  basis.  Women  Employed  had  suggested  this  concept 
because  it  has  been  our  experience  with  the  EEOC  that  such  a  process  pro- 
vides a  forum  for  a  valuable  exchange  of  information  and  ideas  between 
agency  and  constituency  groups.  Although  Mr.  Rougeau  has  embraced  this 
idea  enthusiastically,  this  task  force  is  just  now  being  formed,  seven 
months  later. 

Examples  of  similar  negligence  abound  (see  history  of  strike  force 
proposal  above).  If  OFCCP  is  to  become  a  truly  viable  enforcement  agency 
with  a  serious  contract  compliance  program,  it  will  have  to  prove  it 
can  act  with  decisiveness  and  timeliness  in  matters  that  strengthen  its 
operation. 

The  OFCCP  must  firmly  establish  an  enforcement  strategy  which 


18 


260 


encompasses  a  strikeforce  approach  and  is  carried  out  within  a  frame- 
work of  revised  regulations.  Above  all,  investigation  of  class 
complaints  should  be  a  priority  of  the  program.  On  a  structural 
level,  a  panel  of  ALJ's  dealing  exclusively  with  OFCCP  cases  is  a 
necessary  element  for  streamlining  the  enforcement  process.  Finally, 
the  OFCCP  should  be  reconstituted  as  an  autonomous  Administration 
within  the  DOL  rather  than  one  of  several  programs  under  the  ESA. 
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SUMMARY  OF  RECOMMENDED  OFCCP  REFORMS 

1.  The  strike  force  approach  to  enforcement  utilizing  both  investi- 
gatory and  legal  staff  should  be  firtnly  established. 

2.  Revised  regulations  should  be  published  immediately.  These  should 
include: 

a)  the  stipulation  that  the  OFCCP  will  retain  and  investigate 
the  class  complaints  it  receives; 

b)  the  format  for  an  AAP  summary  to  be  submitted  by  contractors 
annually; 

c)  the  redefinition  of  job  groups  according  to  salary/wage 
levels. 

3.  A  panel  of  administrative  law  judges  who  specialize  in  EEO  matters 
should  be  established  within  the  Department  of  Labor  to  hear  all 
OFCCP  cases. 

4.  OFCCP  should  be  reconstituted  within  the  Department  of  Labor  as  an 
autonomous  Federal  Contract  Compliance  Administration  under  an 
Assistant  Secretary. 

5.  The  Director  and  other  agency  officials  should  begin  meeting  imme- 
diately with  a  task  force  of  civil  rights  and  women's  groups  con- 
cerned with  Executive  Order  enforcement. 
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ANALYSIS  OF  ENFORCEMENT  BY 
THE  EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION 

The  focus  of  this  analysis  of  the  EEOC  is  Title  VII  enforcement. 
Women  Employed's  research  on  equal  pay  and  age  discrimination  enforce- 
ment is  still  in  progress. 

The  Equal  Employment  Opportunity  Commission  is  responsible  for 
enforcing  Title  VII  of  the  Civil  Rights  Act  of  1964  which  forbids 
discrimination  in  hiring,  pay,  promotions,  and  other  terms  and  conditions 
of  employment  in  the  private  and  public  sectors.  In  addition,  the  EEOC 
enforces  the  Equal  Pay  Act  and  the  Age  Discrimination  in  Employment  Act, 
and  has  responsibility  for  federal  affirmative  action  planning  and. 
Title  VII  complaint  processing  and  appeals  for  the  federal  sector.  With 
a  staff  of  nearly  3800  and  a  budget  of  $125  million,  the  EEOC  is  the 
largest  of  the  civil  rights  enforcement  agencies. 

In  1977,  Eleanor  Holmes  Norton  was  appointed  by  President  Carter 
as  the  Chair  of  the  EEOC.  Norton  inherited  an  agency  under  attack  by  the 
public,  by  employers,  and  by  the  Congress.  Women  Employed  was  also  highly 
critical  of  the  agency.  Through  assisting  individuals  in  filing  discrimi- 
nation charges  and  filing  class  charges  against  several  major  Chicago 
corporations,  we  experienced  the  frustration  of  watching  cases  deteriorate 
in  the  backlog,  investigations  bungled,  and  class  charges  ignored.  By 
1976,  we  found  dealing  with  the  EEOC  so  unproductive  that  we  stopped 
filing  charges  altogether  and  joined  other  civil  rights  organizations 
in  a  suit  against  the  Chicago  District  Office  for  failing  to  carry  out 
its  mandate  in  a  timely  manner.  The  major  criticisms  of  the  EEOC  were 
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the  following: 


1)  The  agency's  unwieldy  structure  was  such  that  responsibility 
and  accountability  were  diffused  through  several  layers  of 
bureaucracy,  often  with  overlapping  functions.  Duplication 
of  efforts,  counterproductive  work,  and  friction  between 
offices  resulted. 

2)  Procedural  shortcomings  in  handling  individual  charges 
resulted  in  a  staggering  backlog  of  130,000  cases. 

3)  Less  than  35  per  cent  of  EEOC's  total  budget  was  allocated 
to  actual  investigations. 

4)  The  systemic  charge  program  was  totally  inoperable. 

Norton  herself  acknowledged  these  ills.  In  Congressional  testimony, 
she  described  the  agency: 

Charges  were  accepted  without  appropriate  examination  as 
to  merit  or  jurisdictional  authority.  Administrative 
processing  was  unnecessarily  protracted,  and  the  agency 
made  it  difficult  to  achieve  conciliation  and  early  settle- 
ment, even  when  the  parties  were  predisposed.  Concomitantly, 
the  backlog  had  mounted  to  130,000  charges,  disproportionately 
diverting  resources  which  could  most  profitably  have  been 
devoted  to  pattern  and  practice  work.  A  mistaken  organi- 
zational division  separated  the  legal  and  administrative 
arms  of  the  Commission.  The  problems  of  an  inadequate  charge 
processing  system  were  compounded  by  unclear  lines  of 
authority  and  frequent  personnel  and  management  turnover 
at  the  top  of  the  agency.  (Appendix  VII) 

The  major  accomplishment  under  Norton  has  been  a  new  system  for  handling 
individual  complaints.  In  September,  1977,  three  model  offices  in  Baltimore, 
Chicago,  and  Dallas  began  implementation  of  rapid  charge  processing.  In 
1979,  the  model  office  program  was  expanded  nationwide.  Currently,  the 
statistics  show  that  44  per  cent  of  all  new  charges  filed  result  in  some 
type  of  settlement,  with  an  average  benefit  of  $3450.  This  compares  to  14 
per  cent  of  cases  settled  with  an  average  $1400  remedy  before  Norton's 
reforms.  The  settlement  rate  increases  to  over  47  per  cent  if  the  charge 
is  resolved  without  having  to  go  through  an  extended  investigation. 
Case  processing  takes  from  2  to  7  months  currently  versus  a  minimum  of 
2  years  previously. 
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Furthermore,  the  EEOC  has  reviewed  and  closed  nearly  57  per  cent  of 
all  backlogged  cases  and  projects  the  remaining  backlog  will  be 
completely  eliminated  by  1982.  (Appendix  VIII) 

In  January,  1979,  the  EEOC  expanded  individual  charge  processing 
to  include  class  complaints.  After  continued  prodding  and  pressure  from 
constituency  organizations  like  Women  Employed,  and  Congressional  over- 
sight committees,  the  EEOC  implemented  the  Early  Litigation  Identification 
(ELI)  Program.  ELI  is  an  internal  EEOC  program  for  identifying  class 
charges  of  discrimination.  The  idea  is  to  identify  potential  cases  as 
early  as  possible  so  that  litigation-oriented  investigation  can  be  con- 
ducted. There  are  three  sources  for  ELI  charges: 

1)  Statistical  evidence  and  existing  EEOC  evidence 
(EEO-1  Analysis  and  charges  filed).  Specific 
industries  may  be  targeted. 

2)  Individual  charges  which  are  expanded  due  to  an  issue(s) 
implying  class  impact. 

3)  Third  party  or  union  charges  alleging  class  harm. 

ELI  differs  from  a  systemic  program  in  that  it  concentrates  on  smaller 
employers,  can  be  limited  in  scope  of  issue,  and  can  be  initiated  by  an 
individual  rather  than  a  Commissioner's  charge.  To  date  class  charges 
have  been  filed  against  approximately  700  respondents;  40  per  cent  of 
the  cases  have  been  closed  with  41  per  cent  involving  class-wide 
settlements. 

The  second  major  accomplishment  under  Norton  has  been  the  total 
restructuring  of  the  agency.  The  agency's  redesign  has  proven  to  be  the 
most  extensive  overhaul  of  structure  and  process  since  the  establishment 
of  the  EEOC  in  1965.  The  changes  include: 

1)   A  rapid  charge  processing  system  with  emphasis  on  expanded 
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intake  procedures,  face-to-face  fact  finding  and 
settlement; 

2)  A  separate  backlog  case  processing  system; 

3)  Integration  of  litigation,  investigation,  and  conciliation 
functions; 

4)  A  management  accountability  and  information  system; 

5)  National  training  program  and  standards  for  staff. 

Field  reorganization  is  now  complete.  Lawyers  who  previously  worked  in 
separate  litigation  centers  have  been  integrated  with  investigators  in 
district  offices.  During  FY  1979,  the  EEOC  filed  236  lawsuits*  197  or 
83  per  cent  of  which  resulted  in  court  settlements  and  consent  decrees 
with  backpay  and  other  benefits  totaling  $9.2  million.  There  are 
approximately  1000  cases  now  pending  in  U.S.  district  courts,  785  Title 
VII  cases  and  204  Equal  Pay  and  Age  Discrimination  cases.  EEOC  has  22 
full -service  district  offices  and  27  area  offices  equipped  to  receive 
charges  and  process  those  not  requiring  extended  investigation. 

In  addition,  new  enforcement  jurisdictions  have  been  transferred 
to  the  EEOC  from  other  federal  agencies.  In  addition  to  Title  VII,  EEOC 
now  enforces  the  Equal  Pay  Act  and  the  Age  Discrimination  in  Employment 
Act  and  has  responsibility  for  federal  affirmative  action  planning  and 
Title  VII  complaint  processing  and  appeals  for  the  federal  sector.  On 
the  policy  front,  the  EEOC  has  definitely  taken  the  lead  in  promulgating 
guidelines  and  regulations  for  improving  enforcement  of  equal  opportunity 
laws.  The  agency,  although  engaged  in  major  structural  and  operational 
reform,  has  eagerly  pursued  important  policy  issues.  Among  others,  we 
now  have  precedent-setting  guidelines  on  employee  selection,  "reverse 
discrimination,"  pregnancy  discrimination,  sexual  harassment,  religious 
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accommodation,  and  exposure  to  hazardous  substances. 

In  another  positive  initiative,  Eleanor  Holmes  Norton  set  up  two 
years  ago  an  advisory  group  of  women's  organizations  to  meet  with  her 
on  a  quarterly  basis.  These  regular  meetings  have  provided  a  forum 
for  the  EEOC  to  update  groups  on  enforcement  activities  and  policy 
initiatives.  In  turn,  women's  organizations  are  able  to  lay  out 
problem  areas  and  priorities,  and  recommend  changes.  There  is  first- 
hand exchange  of  information,  ideas  and  criticisms;  the  general  result 
has  been  an  increased  degree  of  accountability  on  the  part  of  agency 
officials.  The  EEOC's  Office  of  Interagency  Coordination  recently  set 
up  a  similar  task  force  comprised  of  representatives  from  women's,  civil 
rights,  labor  and  business  organizations. 

The  EEOC  has  succeeded  in  implementing  substantial  structural 
reorganization  and  in  creating  a  viable  process  of  handling  individual 
and  class  complaints  of  discrimination.  However,  problems  in  charge 
processing  still  exist,  the  biggest  being  the  lack  of  real  systemic  impact. 
CURRENT  ISSUES  AND  RECOMMENDATIONS 
Enforcement  Strategies 

The  EEOC  defines  systemic  discrimination  charges  as  broad  charges 
against  major  employers  which  are  initiated  by  the  Commission  itself. 
Respondents  are  supposedly  chosen  by  a  complex  targeting  technique  which 
considers  various  factors  such  as  size,  employment  opportunities  for 
women  and/or  minorities,  industry  growth  potential,  statistical  data 
available,  etc.  In  addition,  discrimination  issues  must  be  pervasive, 
involving  hiring,  promotion,  pay,  etc. 

The  EEOC  did  not  even  begin  its  systemic  program  in  its  field  offices 
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until  a  year  ago.  Currently,  only  100  cases  nationwide  have  been 
initiated;  none  have  been  resolved.  Women  Employed 's  years  of 
experience  in  fighting  employment  discrimination  have  shown  that  if 
discrimination  is  ever  to  be  eliminated  it  must  be  through  broad, 
comprehensive  efforts.  Racial  and  sexual  discrimination  will  notbe 
eliminated  one  case  at  a  time.  While  we  understood  the  necessity  of 
placing  initial  priority  on  perfecting  individual  case  processing  and 
reducing  the  backlog,  we  believe  that  the  time  has  come  to  make  systemic 
discrimination  a  priority.  Adequate  resources  have  yet  to  be  invested  in 
the  systemic  program.  The  head  of  the  systemic  unit  has  changed  so  many 
times  in  the  past  few  years  that  there  has  been  virtually  no  leadership. 

Fortunately,  the  ELI  program  has  provided  some  mechanisms  for 
affecting  discrimination  patterns  and  practices.  However,  resources  for 
ELI  are  limited  also.  It  is  imperative  for  the  EEOC  now  to  focus  its 
primary  energies  on  making  its  systemic  program  operational.  This  should 
proceed  through  achieving  enforcement  results  in  cases  already  developed, 
by  expanding  substantially  the  number  of  systemic  cases,  and  by  expanding 
the  ELI  program.  Ultimately,  EEOC's  effectiveness  will  be  judged  by  its 
record  for  successfully  challenging  the  pervasive  discriminatory  systems 
that  are  the  cause  of  individual  cases  of  discrimination. 
Data  Issues 

One  of  the  worst  deficiencies  which  pervades  EEOC's  operations  is 
its  inability  to  monitor  statistically  the  agency's  activities.  Computer- 
ized data  collection  and  reporting  is  in  place  only  with  regard  to  the 
individual  charge  processing  systems  at  the  twenty-two  district  offices. 
There  is  absolutely  no  way  for  either  the  EEOC  itself  or  outside  groups 
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to  assess  the  performance  of  the  agency  unless  it  Is  made  accountable 
for  its  data.  For  example,  we  know  that  during  the  six-month  period 
of  September  1,  1979,  through  March  31,  1980,  1115  equal  pay  cases  were 
received  by  the  EEOC  (this  includes  195  directed  investigations  under- 
taken by  the  agency  without  receiving  a  charge).  We  also  know  the  number 
of  closures  (378)  and  the  dollar  amount  of  both  findings  and  awards  made 
($1.3  million  found  for  1100  people  and  $323,000  restored  to  686  people.) 
We  do  not  know  what  percentage  of  cases  closed  are  resulting  in  remedies 
or  in  what  period  of  time  charges  are  being  processed.  In  fact,  all  these 
statistics  indicate  is  that  the  EEOC  is  processing  approximately  the  same 
number  of  equal  pay  complaints  as  were  processed  in  the  Department  of  Labor. 

Likewise,  no  instructive  statistical  information  is  available  to 
adequately  evaluate  processing  of  age  discrimination  cases,  ELI  cases,  and 
litigation  activity.  Although  gross  statistics  provide  a  picture  of 
greatly  improved  enforcement  performance  relative  to  past  administrations, 
it  is  imperative  that  resources  be  committed  to  creating  a  data  account- 
ability system  for  all  of  the  EEOC's  operations.  For  each  jurisdiction 
(Title  VII,  Age,  Pay,  etc.)  and  every  program  (ELI,  systemic,  litigation, 
etc.)  data  should  include  the  number  of  cases,  types  of  cases  (pregnancy, 
sexual  harassment,  etc.),  outcomes,  settlements,  remedy  amounts  (dollars 
and  persons)  and  time  lapse  for  processing.  This  data  should  be  available 
to  the  public  on  a  quarterly  basis. 
Structure 

The  data  issue  which  is  most  acute  concerns  the  area  offices.  There 
are  27  area  offices  which  are  equipped  only  to  conduct  intake  and  fact- 
finding operations;  no  investigative  function  takes  place  except  through 
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the  district  offices.  This  means  no  ELI  cases  are  processed  in  the 
area  offices,  no  equal  pay  or  age  cases  can  be  investigated  vdthout 
calling  in  the  district  office,  and  no  systemic  work  can  be  handled 
by  area  office  personnel.  Women  Employed  questions  the  viability  of 
this  structure.  Perhaps  it  would  be  more  feasible  to  have  fewer 
offices  nationwide,  with  all  of  them  full-service  (i.e.  district  offices 
which  include  legal  staff  and  continuing  investigation  and  conciliation 
(CIC)  units).   However,  we  cannot  reach  a  firm  conclusion  on  this  issue, 
since  no  data  on  area  office  operations  exists;  their  activity  reports 
are  simply  combined  into  the  district  office  data.  Thus  it  is  impossible 
to  distinguish  between  the  timeframe  for  handling  a  case  in  an  area  office 
versus  a  district  office.  It  is  impossible  to  ascertain  how  many,  if  any, 
class  action  cases  are  originating  in  area  offices;  it  is  impossible  to 
determine  the  percentage  of  cases  being  closed  through  rapid  charge 
processing  versus  the  CIC  unit  in  area  offices.  The  EEOC  currently  has 
no  intention  of  making  this  type  of  breakdown  available. 

Uneven  performance  records  do  characterize  the  EEOC  structure. 
Examination  of  the  district  office  figures  does,  in  fact,  show  discrepancies 
between  enforcement  results  achieved  in  the  older  model  offices  compared 
to  offices  opened  last  year.  District  offices  which  are  not  connected 
with  area  offices,  such  as  Chicago  and  Denver,  show  relatively  better 
settlement  rates,  no-cause  rates,  and  time  lapses.  Overall,  the  chances 
for  favorable  disposition  of  a  charge  once  it  extends  beyond  rapid 
charge  processing  are  very  slim.  Of  all  cases  settled,  only  7  per  cent 
are  handled  through  CIC;  nearly  52  per  cent  of  the  cases  closed  in  CIC 
are  no-caused.  (Appendix  IX) 
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Backlog 

One  alarming  trend  does  come  to  light  after  scrutinizing  the 
statistics.  As  mentioned  previously,  the  EEOC  hopes  to  eliminate  the 
130,000  backlogged  cases  it  inherited  by  1982.  It  appears,  however, 
that  a  new  backlog  of  cases  is  developing.  During  the  six-month  period 
Septeirtber  1,  1979,  thorugh  March  31,  1980,  the  EEOC  received  nearly 
5300  more  cases  than  it  closed.  By  June  30,  1980,  the  number  of  cases 
received  exceeded  closings  by  7867.  If  this  trend  is  not  checked,  the 
reorganized  EEOC  will  have  its  own  backlog  in  excess  of  10,000  per  year. 
We  know  for  a  fact  that  the  volume  of  age  discrimination  charges  is  twice 
as  great  as  the  EEOC  had  anticipated. 

This  new  backlog  is  particularly  disturbing  in  light  of  the  agency's 
explanation  for  its  failure  to  implement  an  adequate  systemic  program.  The 
agency  has  long  contended  that  its  capability  to  handle  systemic  dis- 
crimination work  would  expand  as  soon  as  resources  could  be  freed  from 
processing  backlogged  cases.  Under  the  circumstances,  the  growing  new 
backlog  poses  a  serious  threat  to  systemic  activity. 
Procedures 

Another  area  of  EEOC  enforcement  which  requires  constant  monitoring 
concerns  protection  of  the  rights  of  charging  parties.  First,  there  seems 
to  be  a  lack  of  communication  between  the  EEOC  and  the  charging  party.  It 
is  not  atypical  for  a  party  to  file  a  charge  and  then  hear  nothing  from  an 
investigator  until  she  receives  a  no-cause  finding;  it  is  not  uncommon  that 
witnesses  are  not  contacted.  Often,  a  charging  party  is  unable  to  learn 
the  status  of  her  case  at  any  given  point  in  time.  An  example: 
A  woman  filed  a  complaint  with  the  EEOC  office  in 
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Chicago.  EEOC  transferred  the  complaint  to  the  New 
York  office  because  the  woman's  employer  was  head- 
quartered in  New  York.  The  charging  party  received 
a  confirmation  letter  from  a  New  York  investigator 
stating  that  the  charge  had  been  received  and  was 
being  investigated.  One  month  later,  the  woman  was 
fired  from  her  job,  so  she  wrote  the  New  York  investi- 
gator informing  him  of  her  termination.  One  month 
after  that,  the  woman  called  Women  Employed  because 
she  had  not  heard  anything  from  New  York,  not  even 
that  her  letter  informing  them  of  her  termination  had 
been  received. 

Time  after  time  in  both  individual  and  third  party  class  charges  in  which 
Women  Employed  has  been  involved,  there  has  been  insufficient  contact  with 
the  investigator.  Charging  parties  have  the  right  to  regular  progress 
reports.  The  EEOC  can  only  benefit  from  increased  information,  witnesses, 
perspectives,  etc.  In  the  case  of  third  party  charges,  procedures  must 
be  developed  to  insure  periodic  status  reports.  All  of  this  can  be  accom- 
plished without  violating  confidentiality  rules. 

In  addition,  some  form  of  appeal  procedure  is  crucial  to  protect 
charging  parties  who  can  show  they  have  not  been  treated  fairly  by  the 
system.  We  have  been  told  that  an  "informal"  appeal  procedure  already 
exists  whereby  a  charging  party  can  write  a  letter  to  the  District  Director. 
It  is  at  the  discretion  of  the  Director  to  respond.  Unfortunately,  this 
"informal"  procedure  is  not  publicized  and  charging  parties  do  not  know 
it  exists.  At  the  very  least,  charging  parties  should  be  told  sometime 
during  the  rapid  charge  processing  procedures  that  they  can  make  a 
specific  and  defined  appeal.  The  EEOC  is  hoping  that  a  sophisticated 
internal  auditing  system  will  preclude  the  need  for  such  an  appeal  pro- 
cedure. However,  as  long  as  the  discretion  of  an  individual  EEOC 
employee  can  have  a  major  bearing  on  the  outcome  of  a  charge,  an  appeal 
procedure  is  essential. 
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In  the  ELI  program,  resources  are  limited;  therefore  not  all 
class  charges  will  be  chosen  for  processing.  Thus,  in  this  instance 
also,  there  is  a  definite  need  for  an  appeal  procedure  if  a  class 
charge  is  not  selected  for  ELI. 
Pol  i  cy 

Finally,  we  urge  the  Commission  to  continue  to  chart  strong 
policy  in  new  areas.  The  EEOC  must  move  immediately  to  issue  regulations 
insuring  equal  benefits—in  employer  contributions  to  insurance,  pensions, 
welfare  programs  and  other  fringe  benefit  programs.  The  agency  also 
faces  the  challenge  of  devising  a  litigation  and  policy  strategy  to 
tackle  the  issue  of  pay  equity  and  closing  the  wage  gap  between  men  and 
women . 

In  summary,  the  EEOC  has  not  proven  capability  to  tackle  systemic 
discrimination.  Further,  it  has  failed  to  prevent  a  new  backlog  from 
developing  out  of  the  rapid  charge  processing  system.  Viability  of  the 
area  office  structure  is  in  question,  but  it  cannot  be  judged  adequately 
without  data  accountability  which  does  not  yet  exist. 
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SUMMARY  OF  RECOMMENDED  EEOC  REFORMS 

1)  The  EEOC  should  focus  its  primary  energies  on  making  its  systemic 
program  operational,  or  substantially  expanding  resources  for  the 
ELI  program; 

2)  A  computerized  data  collection  and  reporting  system  covering  each 
jurisdiction  and  each  agency  program  should  be  put  in  place 
immediately.  Data  should  include  the  number  of  cases,  types  of 
cases,  outcomes,  settlements,  remedy  amounts,  and  time  lapse  for 
processing; 

3)  The  area  office  structure  should  be  examined  to  determine  the 
viability  of  establishing  only  district  offices  which  are  fully 
staffed  for  intake,  investigation  and  litigation; 

4)  The  new  backlog  which  is  developing  should  be  recognized  and 
addressed; 

5)  Added  measures  to  protect  the  rights  of  charging  parties  should  be 
implemented, 

a)  Charging  parties  and  their  representatives  should  be  given 
periodic  status  reports  during  charge  processing. 

b)  A  formal  appeal  procedure  should  be  developed. 


32 


274 


INTERAGENCY  COORDINATION 

As  a  result  of  Executive  Order  12067  which  gave  the  EEOC  authority 
to  examine  and  standardize  EEO  performance  government-wide  in  order  to 
strengthen  enforcement  and  eliminate  duplication  and  conflict,  the  EEOC 
established  an  Office  of  Interagency  Coordination.  The  importance  of 
agency  coordination  between  the  EEOC  and  OFCCP  cannot  be  underemphasized. 
Although  the  structure  is  sound,  we  have  found  the  process  less  than 
efficient.  On  various  issues.  Women  Employed  itself  has  intervened  be- 
tween the  agencies  in  an  attempt  to  clarify  positions  and  avoid  unnecessary 
misunderstandings.  Careful  attention  must  be  paid  to  coordination  in  both 
policy  development. and  enforcement  strategies.  Secrecy  and  distrust 
between  the  two  major  EEO  agencies  will  only  result  in  hampered  enforcement 
on  both  parts. 

One  immediate  step  which  should  be  taken  is  establishment  of  local 
interagency  taskforces.  The  one  comprised  of  OFCCP,  EEOC  and  the  Illinois 
Department  of  Human  Rights  is  a  model.  In  an  accountability  session  with 
Women  Employed  in  November,  1979,  representatives  of  the  EEOC,  OFCCP  and 
the  state  agency  agreed  to  develop  coordinated  enforcement  strategies 
designed  to  impact  on  the  widening  wage  gap  between  men  and  women.  Until 
Women  Employed  brought  these  agencies  together,  they  had  never  been  in  the 
same  room  for  a  discussion  of  their  work.  To  date,  the  task  force  has 
developed  procedures  for  sharing  targeting,  compliance  review,  and  complaint 
information;  and  worked  together  in  collecting  data  for  systemic  cases. 
Further  plans  include  the  linking  of  state  and  federal  contractors  in 
investigations  and  the  development  of  investigatory  and  analytic  tools  aimed 
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at  affecting  the  wage  gap  in  specific  corporations.     Women  Employed 
win  continue  to  monitor  the  progress  of  this  precedent-setting 
program  in  Chicago, 
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CONCLUSION 

Through  substantial  structural  reorganization  and  procedural 
reforms,  both  the  OFCCP  and  EEOC  have  demonstrated  significant  progress 
in  enforcement  of  equal  employment  opportunity  requirements.  The  chal- 
lenge ahead  for  these  agencies  is  perhaps  as  enormous  as  the  ones  over- 
come in  the  past  few  years.  Both  agencies  face  the  task  of  translating 
the  momentum  and  commitment  which  has  now  been  established  into  insti- 
tutionalized enforcement  activity.  There  are  still  several  outstanding 
issues  to  be  resolved,  and  new  obstacles  to  be  overcome. 

Today  women  on  the  average  still  earn  59^  for  every  $1.00  men  earn. 
This  is  the  framework  in  which  assessments  of  EEO  progress  must  be  made. 

A  new  comprehensive  program  must  be  undertaken  by  emplpyers  and 
government  agencies  responsible  for  enforcing  equal  opportunity  laws. 
That  program  must  have  as  a  fundamental  goal  closing  the  wage  gap  between 
men  and  women.  For  example,  the  OFCCP  and  EEOC  currently  spend 
nearly  $180  million  to  enforce  equal  opportunity  laws.  A  measure  of  their 
performance  must  be  whether  the  wage  gap  between  men  and  women  diminishes 
during  a  given  year.  As  the  agencies  develop  policies  and  enforcement 
mechanisms,  they  must  analyze  how  these  will  contribute  to  closing  the 
wage  gap. 

However,  expanded  government  efforts  will  not  be  sufficient  on  their 
own.  Individual  corporations  must  analyze  the  wage  gap  between  male  and 
female  employees.  They  must  analyze  their  salary  administration  programs, 
affirmative  action  plans,  and  equal  opportunity  efforts  to  determine  how 
these  will  contribute  to  closing  the  wage  gap  in  their  companies. 
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Women's  and  civil  rights  groups  must  continue  their  advocacy  work, 
monitoring,  and  day-to-day  involvement  in  this  process.  Women  Employed 
has  been  involved  in  monitoring  the  OFCCP  and  EEOC  for  over  seven  years. 
Today,  the  Chicago  District  EEOC  office  outperforms  all  others.  OFCCP 's 
Region  V  (headquartered  in  Chicago)  outperforms  all  others.  These  per- 
formance records  are  no  coincidence.  The  consistent  monitoring  and  advo- 
cacy which  are  part  of  the  reason  for  this  effectiveness  must  be  carried 
oh  nationwide.  To  assist  in  this,  the  Women  Employed  Advocates  has  been 
established. 

The  Women  Employed  Advocates  is  a  national  lobbying  network  of  indi- 
viduals and  organizations  concerned  about  equal  employment  opportunity. 
A  quarterly  Bulletin  provides  information  about  our  work  on  programs  de- 
signed to  improve  enforcement  of  EEO  laws  and  target  corporations  and  in- 
dustries with  patterns  and  practices  of  discrimination.  Women  Employed 
has  also  outlined  strategies  and  recoimended  approaches  for  making  gains 
for  working  women.  Hundreds  of  individuals  and  groups  are  now  working 
together,  through  the  WE  Advocates,  to  maximize  our  effectiveness  and  to 
make  achievement  of  economic  equality  a  national  priority.  This  report 
and  its  recommendations  must  now  serve  as  the  basis  of  future  advocacy 
work. 
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APPENDIX  I 
JOB  PROBLEMS:  VIGNETTES 


A  major  Chicago  bank  has  retained  a  consultant  to  interview  and 
screen  handicapped  applicants  for  the  bank.  The  bank  has  instructed 
the  consultant  to  hire  only  the  most  visibly  handicapped  persons  who 
will  be  content  with  clerical  or  low-level  positions.  The  bank  wants 
the  new  handicapped  employees  to  have  a  high  public  visibility,  but 
does  not  want  to  worry  about  promoting  them, 

A  woman  worked  for  a  company  in  a  secretarial /administrative  aide 
position.  One  of  the  directors  of  the  company  asked  the  woman  to 
dinner  on  two  separate  occasions.  She  refused  both  invitations.  Some 
weeks  later,  the  woman  accidentally  walked  into  a  hotel  room  at  a  con- 
vention and  discovered  the  same  director  in  bed  with  another  woman. 
Although  the  woman  told  no  one  about  the  incident,  the  director  became 
extremely  paranoid  about  the  discovery  and  demanded  that  she  be  fired 
from  the  company.  The  woman's  immediate  supervisor  refused  to  fire 
her  because  she  was  an  excellent  employee.  The  vice-president  of  the 
company  terminated  her  because  her  work  was  "slipping."  The  president 
of  the  board  of  directors  then  circulated  a  letter  to  the  board 
announcing  that  the  woman  had  resigned  from  the  company. 

An  advertising  agency  with  billings  of  over  $70  million  a  year  has 
a  small  branch  office  in  Chicago.  One  of  the  male  vice-presidents  at 
this  branch  office  decided  that  whenever  the  receptionist  was  sick  or 
on  vacation  the  rest  of  the  women  in  the  office,  regardless  of  job 
title,  would  have  to  take  turns  filling  in  at  the  reception  desk.  The 
woman  art  director  took  exception  to  this  decision  because  no  comparable 
men  were  required  to  help.  After  protesting  on  two  separate  occasions, 
the  woman  was  abruptly  fired.  When  she  asked  for  the  reason  for  her 
termination,  she  was  told  there  did  not  have  to  be  any  reason  given. 

A  local  bank  adopted  a  new  policy  that  required  all  the  women 
employees  to  wear  uniforms.  The  bank  agreed  to  pay  for  the  first  $175 
of  the  cost  of  the  uniforms.  In  addition,  the  women  had  to  sign  a  letter 
stipulating  that  if  they  quit  their  jobs  at  the  bank  before  one  year  was 
up,  they  would  have  to  reimburse  the  bank  for  the  cost  of  the  uniforms. 
There  is  not  a  uniform  requirement  for  the  male  employees.  The  bank  made 
it  clear  that  if  the  women  did  not  wear  uniforms,  they  would  not  have  jobs. 

The  only  woman  on  an  auditing  staff  discovered  that  she  would  not  get 
a  promotion  because  the  comptroller  decided  that  he  did  not  like  her.  Her 
qualifications  are  better  than  two  men  they  have  hired  at  a  higher  grade 
than  she  presently  works  at.  She  did  not  receive  a  review  after  6  months, 
which  is  company  policy,  but  was  reviewed  after  15  months  at  which  time 
she  was  told  that  she  would  not  be  promoted.  This  particular  company 
has  seventy  branches  nationwide,  and  all  of  the  branch  managers  are  white 
males. 
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A  woman  applied  for  a  job  as  a  paramedic  with  a  suburban  fire 
department.  She  is  the  only  woman  licensed  as  a  paramedic  in  Illinois. 
The  suburb,  upon  learning  that  she  had  applied,  decided  to  hire  a  testing 
firm  to  give  agility  tests  to  the  paramedic  applicants,  although  this 
procedure  had  never  been  followed  before. 

A  suburban  bank  fired  a  woman  officer  who  told  the  president  of  the 
bank  that  she  was  pregnant,  but  intended  to  work  right  up  to  delivery  and 
to  return  soon  after.  Two  days  later,  the  bank  fired  a  woman  who  had  just 
been  hired  part-time  when  she  revealed  that  she  was  pregnant. 

A  young  woman  applied  for  a  job  with  a  major  Chicago  bank.  She  was 
interested  in  their  management  training  program.  Having  survived  the 
initial  pre-screening,  the  woman  was  invited  to  the  bank  for  a  full  day 
of  interviews  with  various  bank  personnel.  At  lunchtime,  the  woman  was 
introduced  to  a  bank  employee  and  told  to  ask  any  personal  questions. 
She  was  assured  the  conversation  was  not  part  of  the  interviewing  process 
and  would  be  strictly  "off  the  record."  Over  lunch,  the  bank  employee 
asked  the  applicant  questions  about  her  personal  life,  e.g..  do  you  have 
a  boyfriend,  are  you  thinking  of  getting  married,  how  do  you  feel  about 
having  children,  etc.?  The  applicant  answered  the  questions  affirmatively 
before  it  became  apparent  that  the  conversation  was  in  fact  very  much  a 
part  of  the  hiring  process.  Prior  to  lunch,  the  applicant  was  told  her 
qualifications  and  chances  for  getting  the  job  were  exceptional.  At  the 
end  of  the  day,  she  was  told  that  she  would  not  be  offered  the  position. 

A  woman  applied  for  a  job  as  a  fire  fighter  with  a  small  suburban 
fire  department.  She  had  previously  served  as  volunteer  fire  fighter  for 
another  city.  The  woman  received  a  letter  from  the  Fire  Chief  stating 
that  the  department  had  no  accommodations  for  a  woman  at  this  time,  so 
they  could  not  hire  her. 

A  woman  sales  representative  for  a  cosmetics  company  was  propositioned 
by  her  sale  manager  who  also  made  overt  physical  advances  to  her.  One 
week  after  the  incident,  the  woman  was  informed  that  her  job  was  on  the 
line  because  her  productivity  was  down.  Then  the  company  stopped  communi- 
cating with  her.  Their  office  is  in  New  York.  The  woman  finally  wrote  a 
letter  to  the  president  detailing  the  harassment  and  the  subsequent 
retaliation  by  the  manager.  One  week  later  the  woman  was  notified  of  her 
termination. 

A  Chicago  affiliate  of  a  major  blue  collar  union  has  not  hired  a 
single  female  or  minority  in  the  past  five  years.  During  a  routine  com- 
pliance review,  this  information  was  transmitted  to  the  Office  of  Federal 
Contract  Compliance  Programs.  No  action  against  the  union  was  ever  taken. 

A  national  union  provides  standard  subsidies  to  locals  for  their 
staff  members,  and  the  locals  supplement  the  salary.  A  woman  was  hired 
in  a  position  traditionally  held  by  men,  but  the  salary  was  lowered  because 
she  was  a  woman.  She  filed  a  discrimination  charge  with  the  EEOC,  which 
upheld  the  charge,  finding  the  local  affiliate  guilty  of  discrimination  in 
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establishing  2  separate  pay  scales.  However,  the  charge  was  then 
buried  in  administrative  red  tape  and  was  never  followed  up.  The  case 
was  not  resolved  even  though  the  EEOC  initially  found  in  her  favor. 
Numerous  promises  were  made  by  the  EEOC  to  the' woman  over  several  months, 
but  no  action  resulted.  Meanwhile,  the  woman  was  informed  by  the  local 
that  her  contract  would  not  be  renewed.  The  EEOC  failed  to  inform  her  of 
her  right  to  file  a  retaliation  charge  if  her  employer  took  action 
against  her  for  filing  a  discrimination  charge.  It  has  also  been  dis- 
covered that  other  women  throughout  the  country  employed  in  local  affi- 
liates of  this  union  are  being  denied  equal  pay  under  the  same  circum- 
stances. 

In  1974,  Women  Employed  filed  charges  against  Harris  Trust  and 
Savings  Bank.  What  has  now  become  a  multi-million  dollar  discrimination 
case  was  heard  in  a  formal  hearing  which  commenced  in  August,  1979,  and 
was  completed  in  early  1980.  The  decision  by  a  Department  of  Labor 
administrative  law  judge  is  imminent. 

The  case  involves  discrimination  in  hiring,  training,  job  placement, 
salary  levels  and  rates  of  promotion.  In  general,  women  and  minorities 
at  Harris  have  remained  in  departments  and  job  classifications  that  are 
lower  paying  and  offer  fewer  opportunities  for  advancement  than  their  white 
male  counterparts  have.  An  extensive  study  of  salary  levels  comparing  men 
and  women,  minorities  and  non-minorities  with  comparable  tenure,  education 
and  experience  revealed  substantial  income  disparities.  For  the  years 
1974  through  1977,  for  example,  women  and  minorities  earned  a  total  of 
approximately  $12  million  less  than  their  white  male  counterparts. 

The  Harris  case  will  set  a  precedent  for  the  entire  banking  industry. 
It  is  the  first  in  which  the  government  has  sought  to  bar  a  bank  from 
serving  as  a  depository  for  federal  accounts  on  the  basis  of  its  dis- 
criminatory employment  practices.  It  is  the  first  time  that  the  govern- 
ment has  sought  back  wages  for  an  affected  class  of  bank  employees. 

And  yet,  complaints  of  discriminatory  employment  practices  at  Harris 
Bank  continue  to  be  received  by  both  Women  Employed  and  the  government 
agencies.  Specific  cases  of  racial  discrimination  in  promotion,  unequal 
pay,  and  blatant  illegal  action  against  pregnant  women  are  now  being 
investigated. 

Last  fall.  Women  Employed  began  studying  the  employment  profiles  of 
four  major  oil  companies  -  Amoco,  Natural  Gas  Pipeline,  Shell,  and 
Standard.  Data  for  oil  facilities  of  these  companies  located  in  Chicago 
revealed  that  70.5  per  cent  of  the  women  employed  are  in  clerical  positions 
while  only  3.6  per  cent  are  in  technical  jobs  and  only  2.7  per  cent  are 
managers.  As  a  result  of  Women  Employed  findings,  OFCCP  has  now  conducted 
compliance  reviews  of  all  these  oil  companies.  Investigators  have  found 
that  most  lack  current  affirmative  action  plans.  The  oil  industry  in 
Region  V  (Chicago)  will  continue  to  be  targeted  by  OFCCP  during  FY  1981. 
At  issue  in  these  companies  are  general  affirmative  action  deficiencies, 
unacceptable  goals  and  timetables,  findings  of  affected  classes  owed  back 
wages,  and  other  violations  of  the  Executive  Order.  (Apoendix  II) 
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Women  Employed 

5  South  Wabash 

Suite  415 

Chicago,  Illinois  60603 

(312)782-3902 


FEDERAL  CONTRACTORS  IN  THE  OIL  INDUSTRY 
IN  THE  DOWNTOWN  CHICAGO  AREA 
COMPARED  TO  ALL  DOWNTOWN  CONTRACTORS 


Oil  companies  with  federal  contracts  in  the  downtown  Chicago  area  employ 
4973  people  of  whom  1722,  34.6%,  are  women,  and  509,  10.2%,  are  minority 
women . 

FEMALES 


OIL 

ALL  DOWNTOWN  CONTRACTORS 

Total  Employment 

100.0% 

100.0% 

Managers 

2.7 

7.0 

Professionals 

21.0 

17.2 

Technical 

3.6 

4.8 

Clerical 

70.5 

65.7 

Sales  and  Other 

2.2 

5.3 

MINORITY 

FEMALES 

OIL 

ALL  DOWNTOWN  CONTRACTORS 

Total  Employment 

100.0% 

100.0% 

Managers 

2.6 

4.2 

Professionals 

9.8 

10.0 

Technical 

3.9 

4.8 

Clerical 

80.2 

76.9 

Sales  and  Other 

3.5 

•  4.1 

Source: 


Employment  data  from  EEO-1  forms,  1978;--136  downtown  facilities; 
9  facilities  from  Amoco,  Natural  Gas  Pipeline,  and  Standard  Oil. 
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Women  Employed 

5  South  Wabash 

Suite  415 

Chicago.  Illinois  60603 

(312)782-3902 
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FEDERAL  CONTRACTORS  IN  THE  OIL  INDUSTRY 
Chicago  Area  Employment  Profile  -  1978 

PERSONS  EMPLOYED 


NATURAL  GAS 

All  Oil 

AMOCO 

PIPELINE 

SHELL 

STANDARD 

Total  Employment 

7,226 

3,356 

692 

127 

3.051 

Women 

1,973 

675 

168 

74 

1,056 

Percent  of  Total 

27.3 

20.1 

24.3 

58.3 

34.6 

Minority  Women 

575 

169 

58 

13 

338 

Percent  of  Total 

8.0 

OCCUPATION  OF 

5.0 
FEMALES 

8.4 
NATURAL  GAS 

10.0 

11.1 

All  Oil 

AMOCO 

PIPELINE 

SHELL 

STANDARD 

Total  Employment 

100.0% 

100.0% 

100.  or. 

100.0% 

100.0% 

Managers 

2.3 

1.3 

3.6 

1.4 

3.0 

Professional 

19.2 

12.9 

20.2 

1.4 

24.2 

Technical 

5.8 

11.4 

1.8 

0.0 

3.3 

Clerical 

69.6 

72.9 

73.8 

97.2 

64.8 

Sales  and  Other 

3.1 

1.5 

.6 

0.0 

4.7 

OCCUPATION  OF  MINORITY  FEMALES 

NATURAL  GAS 

All  Oil 

AMOCO 

PIPELINE 

SHELL 

STANDARD 

Total  Employment 

100. OX 

100 . 0% 

100.0% 

100.0% 

100.0% 

Managers 

2.3 

1.2 

3.4 

0.0 

2.7 

Professional 

10.8 

5.9 

24.1 

0.0 

11.2 

Technical 

4.9 

7.1 

1.7 

0.0 

4.4 

Clerical 

79.2 

85.2 

70.8 

100.0 

76.9 

Sales  and  Other 

2.8 

.6 

0.0 

0.0 

4.8 

Source:      Employment  Data  from  EEO-1  forms,    1978. 


42 


76-638    0  —  81 19 


284 


4 


OFCCP  -  NATIONAL 
FY  1980 


APPENDIX  III 


QUARTER: 

Total  Compliance  Reviews 

Pre-Award 

Other 

Construction 
Other 

Back  Pay  $ 

#  Persons 
$  Per  Person 

Debarments 

Total  (Since  1965) 

Since  1977 

Administrative  Complaints 

Show  Cause  Notices 
Service/Supply 
Construction 

Conciliations 
Affected  Class  Cases 


1 

2 

3 

4 

FY  TOTAL 

600 

672 

194(32%) 

157(23%) 

406(68%) 

515(77%) 

116(19%) 

127(19%) 

484(81%) 

545(81%) 

$6,182,389 

$1,276,669 

2048 

1074 

$    3,019 

$    1,189 

24 
12 

3 

7 

82 

99 

74 

92 

8 

7 

461 

522 

79 

60 

THESE  TABLES  WERE  PREPARED  FROM  STATISTICS  FURNISHED  BY  OFCCP  BY: 

WOMEN  EMPLOYED 

5  SOUTH  WABASH 

CHICAGO,  ILLINOIS  60603 

43 


QUARTER: 

Total  Compliance  Reviews 

Pre-Award 

Other 

Construction 
Other 

Back  Pay  $ 

#  Persons 
$  Per  Person 

Debarments 

Total  (Since  1965) 

Since  1977 

Administrative  Complaints 

Show  Cause  Notices 
Service/Supply 
Construction 

Conciliations 
Affected  Class  Cases 
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OFCCP  -  FY  COMPARISONS 
NATIONAL 


APPENDIX  IV 


1976 


1355 


1977 


1978 


1979 


16,000 


$5,400,000 

4,548 
$    1,187 


8,792 


$1,900,000 

2,608 
$     729 


2,410 

1,032(43%) 

1,378(57%) 


400 


11 


408 


501(21%) 
1,909(79%) 

$3,744,207 

2,160 
$    1,733 

21 

9 

35 

225 
216 

9 

652 

165 


THESE  TABLES  WERE  PREPARED  FROM  STATISTICS  FURNISHED  BY  OFCCP  BY: 

WOMEN  EMPLOYED 

5  SOUTH  WABASH 

CHICAGO.  ILLINOIS  60603 
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OFCCP  -  Region  V  as  a  %  of  Total 
FY  1980 


APPENDIX  V 


i 
I 


QUARTER: 

Total  Compliance  Reviews 

Pre-Award 

Other 

Construction 
Other 

Back  Pay  $ 

#  Persons 
$  Per  Person 

Debarments 

Total  (Since  1965) 

Since  1977 

Administrative  Complaints 

Show  Cause  Notices 
Service/Supply 
Construction 

Conciliations 
Affected  Class  Cases 


1 

2 

3 

4 

FY  TOTAL 

24% 

33% 

27 

38 



— 

13 

28 

13 

26 

24 

67 

33.3 

43 

25 

35 

25 

35 

50 

43 

22 

28 

18 

18 

THESE  TABLES  WERE  PREPARED  FROM  STATISTICS  FURNISHED  BY  OFCCP  BY: 

WOMEN  EMPLOYED 

5  SOUTH  WABASH 

CHICAGO,  ILLINOIS  60603 
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OFCCP  -  REGION  V 
FY  1980 


APPENDIX  VI 


QUARTER: 

Total  Compliance  Reviews 

Pre-Award 

Other 

Construction 
Other 

Back  Pay  $ 

#  Persons 
$  Per  Person 

Debarments 

Total  (Since  1965) 

Since  1977 

Administrative  Complaints 

Show  Cause  Notices 
Service/Supply 
Construction 

Conciliations 
Affected  Class  Cases 


1 

2 

3 

4 

FY  TOTAL 

146 

219 

53(36%) 

59(2%) 

93(64%) 

160(73%) 

15(10%) 

35(16%) 

131(90%) 

184(84%) 

$  8,128.00 

$327,221.00 

5 

716 

$1,626.00 

$457.00 

1 

3 

- 

19 

35 

18 

32 

1 

3 

102 

147 

13 

11 

THESE  TABLES  WERE  PREPARED  FROM  STATISTICS  FURNISHED  BY  OFCCP  BY: 

WOMEN  EMPLOYED 
5  SOUTH  WABASH 
CHICAGO,  ILLINOIS  60603 
46 
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RECOMMENDATIONS  FOR  EEOC  REFORM* 
JULY,  1977 


The  EEOC  must  take  specific  action  steps  itimediately  to  restore 
the  credibility  of  the  agency.  Based  on  Women  Employed 's  own  ex- 
periences, we  believe  the  following  changes  are  particularly  necessary: 


*1 
*2 

*3 

4 


*6 


*8 


*9 


*10 


improved  methods  for  charge  intake  and  pre-investigative 
analysis  must  be  implemented 

investigative  procedures  must  be  standardized,  and  intensive 
training  conducted  for  intake  technicians  and  investigators 

a  formula  for  prioritizing  charges  should  be  established 

charging  parties  must  be  given  written  notification  at  regu- 
lar intervals  regarding  action  being  taken  on  their  charge, 
what  the  next  step  will  be,  and  relevant  timetable 

methods  must  be  developed  for  expediting  the  procedural,  non- 
analytical  steps  in  the  investigative  process,  and  time  limits 
should  be  set  on  completion  of  each  stage  of  the  process 

a  team  approach  should  be  used  in  the  District  Office  for  in- 
take, pre-investigative,  investigative,  conciliation  and 
litigation  processes 

a  study  should  be  undertaken  to  determine  what  is  a  reasonable 
case  load  for  an  investigator,  aid  performance  standards  should 
be  devised 

new  charges  should  be  separated  from  old  charges,  and  investi- 
gated simultaneously  by  separate  units  in  the  District  Office 

individual  charges  should  be  separated  from  class  action 
charges  and  handled  by  separate  units  in  the  District  Office; 
and  consideration  should  be  given  to  prioritizing  class  action 
charges 

District  Offices  should  work  closely  with  civil  rights  and 
women's  groups  in  developing  class  action  charges  and  pattern 
and  practice  investigations 


Denotes  recommendation  implemented  under  Chair  Eleanor  Holmes 
Norton. 
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*11)  guidelines  should  be  developed  and  training  provided  for 
handling  of  class  action  charges  and  pattern  and  practice 
investigations  in  the  District  Offices. 

*12)  the  Litigation  Centers  should  be  merged  into  the  District 

Offices  thereby  integrating  the  litigative  and  investigative 
functions 

*13)  the  Regional  Offices  should  be  abolished  with  their  resources 
allocated  to  the  District  Offices  for  investigative  purposes 

*14)  greater  budget  allocation  should  go  toward  investigative 
functions,  particularly  systemic  work 

15)  EEOC  should  be  given  cease  and  desist  power 


Denotes  recommendation  implemented  under  Chair  Eleanor  Holmes 
Norton. 
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EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION 
ENFORCEMENT  STATISTICS 


Pre-Carter 

Sept. 

1,  1979  -  June  30,  1980 

Settlement  Rate 
Through  RCP^ 

14.0% 
n.  a. 

44.0% 
47.6% 

No-Cause  Rate 

39.0% 

28.9% 

Average  Benefit 

$1400 

$3450 

Time  Lapse 

2  years 

2-7  months 

Backlog 

130,000 

56.000 

I 


1 


Rapid  Charge  Processing 


49 


291 


3 

(U 


ro 

00 


"3-        CM        <a- 
!£>  CO  PO 

.—      .—      ^ 


o 
o 


Jf 


IS 
(U 

s. 


14- 

o 


a. 

a. 


S         IV.        ^'         00 
^  OJ  CO  .— 


<u      CO 
>      ^ 


CO  r- 


CO- 
U3 


oo        rv 

CT>  <^ 


O 
O 
O 


A"       A™ 


0)  ••-  <uca 

o  (_)    u 
•1-       -.-.o 

It-   IV  t- 
<«-£<«-•• 
o   O   OT 

0)  r—     (U      • 
iQ  O    fO  &- 


>)X    1/1    ■• 


o 

en  00 


t- 

Of— 

«t  o 

a: 
o 

Li_  .. 
Q^  LTI 
LU  ^ 
Q.  I— 


O 


F--  '^ 

r_      "a- 


o 
o 


I —  m       vD 


o 

2: 


•X      o 


00 


fO  CM 

CM  I— 


C3 


Po- 
ol 


o 
o 

00 
CM 


o 
o 

00 


o 
o 


#—  CO  I — 


ro 


o 

A 

o 

o 

a. 

«t 

0) 

CO 

<o 

c 

o 

lO 

<u 

o 

o. 

c 

+J 

<+— 

c 

tn 

f- 

,— 

o 

O  LU  S  CO 

■M 

iA 

(/) 

U 

a> 

<u 

(U 

-o  -o-o 

i. 

3 

3 

3 

(n 

O 

u 

O 

c 

c 

c 

O 

*  lO  vo  Pv 

o 


•^         ^         CO 
4J         ^         C71 


S 


3 
O 


•a: 


en 

CO 


lO         .—  I — 


g 


LxJ 

01 

3 

a: 

to 

o 

*> 

<.) 

oo 

•w 

o 

<u 

o 

_l 

oo 

?- 

<_) 

&« 

»« 

a. 

o 

q: 

■<r> 

1- 

u. 

o 

1 
1 

T3 
0) 

in 

■o 

V} 

LU 

<u 

3 

Q£ 

la 

OO 

o 
1 

o 

OJ 

o 

lO 

(U 

t. 

lO 

, 

u 

c     • 

o  o 

+J    • 

lO    c 

■■"  s 

rv 
1 

IS) 
1 

f^ 

•r-  en 

u  c 
c  •.- 

O    CT 

IT) 

■o  3 

c 

C7>  C    « 

C 

o 

••-  < 

(/) 

■<->  =» 

0) 

01     • 

(J 

•I-  -o 

-1- 

o 

■M    C 

S- 

(/I    o 

o 

o. 

(U    E 

OJ 

c  u 

''—' 

en 

Q£ 

LU 

« 

•o 

■C 

OJ    V> 

CJ 

3    01 

«r 

c  -o 

_i 

a. 

<-> 

■a 

•.-     3 

o 

4->   f— 

LU 

<_> 

c^ 

c  u 

i. 

(O 

o  c 

a: 

LJ  t— 1 

t— 1  CM    CO 

50 


292 


Published  by 

Women  Employed  Institute 
5  South  Wabash 
Chicago,  Illinois  60603 


293 


INTRODUCTION 


The  past  ten  years  have  been  marked  by  major  gains  for  working  women.  Women 
now  have  access  to  jobs  previously  closed  to  them.  Lawsuits  have  established 
legal  precedents  for  equal  opportunity  and  have  resulted  in  millions  of  dollars 
in  back  pay  and  sweeping  reforms  through  court-ordered  affirmative  action 
programs.  Equal  pay  settlements  have  made  equal  pay  for  equal  work  more  than 
an  abstract  concept. 

More  and  more  women  are  shown  as  executives  on  television,  in  newspaper  ads, 
and  in  advertising  promotions.  Successful  women  are  the  subject  of  articles 
in  the  Wall  Street  Journal ,  Business  Week,  and  in  women's  magazines.  There 
are  women  mayors  and  governors,  construction  workers  and  business  executives, 
pole  climbers  and  ditch-diggers.  Recent  opinion  polls  indicate  that  a  large 
segment  of  the  public  now  believes  that  women  have  made  it  and  that  men  are 
victims  of  "reverse  discrimination." 

Yet,  in  spite  of  these  breakthroughs,  the  overall  economic  status  of  women 
has  improved  very  little.  According  to  the  latest  government  statistics, 
women  now  earn  only  59^  for  every  $1.00  men  make.  Twenty-five  years  ago, 
women  made  64^  for  every  $1.00  men  made. 

How  is  it  possible  that  such  a  disparity  between  image  and  reality  exists? 
The  fact  is  that  employers  have  only  created  an  appearance  of  equality  through 
public  relations  programs  and  advancement  for  a  few,  select  women.  Little 
if  any  change  has  occurred  for  the  majority  of  working  women. 

This  report  documents  the  current  economic  status  of  working  women  and  the 
need  for  a  comprehensive  program  for  economic  equality. 
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PROFILE  OF  WORKING  WOMEN 

Labor  Force  Participation 

Today  there  are  over  44  million  working  women  in  the  civilian  labor  force, 
accounting  for  approximately  42%  of  the  total,  over  2/5  of  all  workers.  An 
increasing  majority,  65%  of  women  aged  20-54,  are  now  part  of  the  workforce. 
Moreover,  in  the  past  25  years  the  number  of  working  women  has  nearly  doubled. 

Of  the  44  million,  7  million  (16%)  are  members  of  minority  groups.  Approxi- 
mately 51%  of  all  minority  women  are  now  in  the  labor  force--a  percentage 
that  has  remained  stable  over  time.  In  1948  the  proportion  of  working  minority 
women  was  46%,  only  slightly  lower  than  it  is  now. 

Marital  Status 


Given  the  traditional  assumptions  about  women's  family  obligations,  what  kind 
of  women  work  today?  Fifty-six  percent  are  married,  25%  are  single  and  over 
19%  are  widowed,  divorced,  or  separated.  Among  the  7  million  minority  women 
in  the  labor  force,  more  than  half  (58%)  have  never  married  or  are  widowed, 
divorced  or  separated  from  their  husbands. 

Working  Mothers  and  Female-Headed  Families 

Today,  mothers  are  more  likely  to  work  than  ever  before.  Sixty.-Jfercent  of 
all  mothers  with  cht.ldren  of  school  age  are  working,  a  five-fold  increase 
since  1940.  One-third  of  all  married  women  with  newborn  babies  held  jobs  in 
1978.  "Forty-five  percent  of  mothers  with  children  under  the  age  of  six  are 
now  working. 

The  number  of  families  with  children  under  the  age  of  eighteen  which  are 
headed  by  women  is  also  increasing.  Between  1930  and  1978,  families  headed 
by  women  have  tripled  in  number.  Of  the  57.8  million  families  in  March  1978, 
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women  headed  8.5  minion  of  them.     Fifty-nine  and  one-half  percent  of  the 
women  family  heads  were  in  the  labor  force, and  more  than  3/4  of  these  workers 
were  the  only  earners  in  their  families.     More  than  1  out  of  10  women  in  the 
labor  force  was  head  of  a  family.     Among  the  2.4  million  minority  women  head- 
ing families  in  March  1978,  56%  were  in  the  labor  force.     More  than  2  of  every 
5  minority  women  workers  headed  families. 

Median  income  of  families  headed  by  women  is  considerably  lower  than  the 
median  income  of  husband-wife  families:     $8,537  compared  to  $19,340  (1978 
figures). 

A  similar  ratio  exists  when  comparing  the  median  income  of  black  families 
headed  by  women  ($5,888)   to  those  black  families  with  male  heads   ($15,578). 

But  these  figures  do  not  present  the  complete  picture.     Clearly  one  out  of 
every  three  female-headed  households,  as  compared  to  one  out  of  every  eighteen 
male-headed  households,  is  living  below  the  poverty  level.     Of  the  24.5 
million  persons  below  the  poverty  level   in  1978,  about  61%  (15  million)  were 
women  and  children.     While  women  maintained  about  15%  of  all   families  in  1978, 
they  maintained  50%  of  the  families  below  the  poverty  level    in  that  year. 
One-half  of  all  minority  families  headed  by  women  are  below  the  poverty  level. 

The  profile  of  women  working  today  is  different  from  that  of  25  years  ago. 
Women  are  holding  jobs  because  of  family  responsibilities  and  a  need  for  self- 
sufficiency.     The  concept  of  husband  as  breadwinner,  the  wife  as  full-time 
homemaker  caring  for  several   children  no  longer  represents  the  typical   American 
family.     In  fact,  only  7%  of  the  nation's  families  fit  that  description. 
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A  record  three  out  of  every  five  husband-wife  families  reported  in  March  1979 
that  at  least  two  family  members  were  earners  during  the  previous  year.     Both 
husbands  and  wives  are  working  in  58%  of  the  nation's  marriages,  with  full- 
time  working  wives  contributing  39%  of  the  families'   incomes. 

STATUS  OF  WORKING  WOMEN 

Occupation 

What  exactly  is  the  situation  for  all  these  working  women?  Their  occupational 
and  financial  positions  indicate  second-class  treatment  even  though  their 
growing  participation  documents  first-class  contributions  to  the  economy. 
Women  have  consistently  remained  clustered  in  certain  occupational  groups 
associated  with  low-paying,  dead-end,  tedious  jobs.  Over  half  are  classified 
as  clericals,  operatives,  or  service  workers.  Among  the  38.9  million  women 
employed  in  1978,  13.5  million  were  clerical  workers;  3,3  million  were  nurses, 
health  technicians,  and  health  service  workers;  2.1  million  were  teachers; 
1.1  million  were  service  workers  in  private  households;  and  3.0  million  were 
food  service  workers. 

Men,  on  the  other  hand,  are  concentrated  in  the  professional,  technical, 
and  managerial  positions.  Compared  to  six  percent  of  males  who  hold  clerical 
jobs,  35%  of  working  women  are  clericals,  including  4  million  who  are  secre- 
taries, stenographers,  or  typists.  Another  20%  are  service  workers,  3%  of  whom 
dre  women  doing  household  work.  In  the  professional  field  as  a  whole, 
women  slightly  outrank  men--15%  of  all  employed  women  are  professionals  com- 
pared to  14%  of  employed  men.  However,  a  full  67%  of  all  women  professionals 
are  teachers  and  health  workers.  These  professions  command  much  lower  pay 
than  professions  such  as  law,  medicine,  and  engineering,  in  which  more  men  are 
found. 
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Employment  patterns  for  minority  women  illustrate  the  effects  of  double  dis- 
crimination, as  these  women  are  in  the  lowest  rank  of  all  race  and  sex  occu- 
pational groups.  Minority  women  are  found  most  often  in  the  lowest  occupa- 
tional echelons--over  49%  of  them  are  working  as  operatives  and  service 
workers  compared  to  20%  of  all  men.  The  proportion  of  minority  women  in 
the  professional  group  is  14%. 

In  all,  women  account  for  80%  of  all  clericals  in  this  country,  only  25%  of 
the  managers  and  administrators,  and  a  mere  6%  of  the  craft  workers.  Women 
at  present  are  estimated  to  hold  fewer  than  1%  of  the  directorships  of  top 
American  corporations,  fewer  than  1%  of  the  top  management  posts,  and  approxi- 
mately 5%  of  all  middle  management  positions. 

Income 

It  should  not  be  astonishing  then,  to  find  that  women  relative  to  men  continue 
to  receive  lower  wages.     It  may  be  somewhat  surprising,  however,  that  the 
economic  status  of  women  is  actually  deteriorating. 

Ninety  percent  of  all  women  year-round  full-time  workers  earn  less  than 
$15,000  compared  to  only  52%  of  all  men  in  the  same  situation.     On  the  average, 
women  employed  full-time  are  paid  three-fifths  of  men's  wages  in  comparable 
jobs.     In  1978,  the  median  income  of  women  was  59%  of  that  for  men  ($9,350  vs. 
$15,730).     This  represents  a  decline  from  25  years  ago  when  female  wages  were 
64%  of  male  wages.     Even  when  the  adjustments  for  differences  in  occupation, 
education,  and  work  experience  are  taken  into  account,  the  gap  does  not 
narrow  appreciably. 
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Substantial   income  differentials  occur  throughout  occupational  categories. 
For  example,  earnings  of  females  in  proportion  to  males  are  71%  for  profes- 
sionals and  technicals,  65%  for  clericals,  66%  for  service  workers,  and  52% 
in  sales. 

A  scant  8.8%  of  employed  women  earn  between  $15,000  and  $25,000  versus  over 
35%  of  working  men;  0.9%  make  $25,000  and  over  compared  to  13%  of  male  workers. 

workers.     Back  in  1960,  white  women  had  a  6%  chance  of  holding  a  job  in  the 
top  5%  of  earnings.     By  1977,  the  probability  of  a  woman  rather  than  a  man 
earning  $25,000  was  less  than  0.1%. 

Earnings  distributions  of  year-round  full-time  workers  in  1977  show  that  a 
woman  was  2.7  times  more  likely  than  a  man  to  earn  less  than  $10,000.     In 
tact,  32  of  every  100  women,  but  only  11  of  every  100  men,  earn  less 
than  $7,000. 

In  addition,  salaries  for  traditionally  "female"  jobs  are  not  keeping  pace. 
The  average  increase  in  salary  for  most  clerical  jobs  actually  fell   from  7.6% 
in  1976  to  6.3%  In  1980. 

Although  minority  women  have  made  gains  in  the  recent  years  in  their  earnings, 
they  still  are  far  from  equal   to  men  in  wages.     The  median  wage  or  salary  in- 
come of  year-round  full-time  workers  in  1978  was  lowest  for  minority 
women--$8,331   for  Hispanic  women  and  $9,020  for  black  women,  approximately 
70%  of  the  income  of  minority  men,  and  only  55%  of  the  income  of  all  men. 

Unemployment 

The  unemployment  rate  for  women  is  consistently  higher  than  that  for  men 
(6.8%  vs.  5.1%  in  1979).    Among  women,  as  well  as  among  men,  there  is  a  defi- 
nite association  between  worker  education  and  skill  and  levels  of  unemployment. 
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Unemployment  is  lower  for  persons  with  higher  education  and  skill.  Yet, 
even  among  persons  with  the  same  age  and  education,  the  unemployment  rate 
is  higher  for  women  than  it  is  for  men. 

The  dual  discrimination  experienced  by  minority  women  also  appears  in  the 
unemployment  rate.  The  average  unemployment  rate  for  minority  women  in  1979 
was  over  twice  as  high  as  the  rate  for  all  men— 11. U  black  females  were 
unemployed  compared  to  5.1%  for  all  men. 

More  families  headed  by  women  are  affected  by  unemployment  than  families 
headed  by  men.  In  1979,  40%  of  all  women  heading  families  were  unemployed 
compared  to  33%  of  men  heading  families.  Unemployment  for  a  woman  who  is 
head  of  a  family  causes  particularly  serious  hardships  since  she  must  play 
the  dual  role  of  breadwinner  and  mother. 

SHAHERING  THE  MYTHS 

These  economic  facts  are  often  explained  away  in  a  variety  of  ways.  Some 
argue  that  women  just  work  for  fun— for  "pin  money."  And  since  women  don't 
need  to  work,  they  should  be  paid  less,  hired  last  and  laid  off  first. 

In  fact,  over  the  past  twenty-five  years,  there  have  been  dramatic  changes 
in  women's  participation  in  the  workforce.  Now,  over  60%  of  mothers  with 
school-age  children  work.  Now,  women  on  the  average  work  at  least  23  years; 
Now,  almost  two-thirds  of  all  working  women  are  single,  widowed,  divorced, 
separated,  or  have  husbands  who  earn  under  $10,000.  And  given  the  current 
rate  of  price  increases,  the  rest  are  working  to  maintain  the  family's  stan- 
dard of  living. 
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There  is  another  inyth  which  attempts  to  explain  the  wide  difference  in  male/ 

female  pay  patterns  and  occupations.  Women  are  paid  less  and  find  fewer  job 

opportunities  because  they  supposedly  have  less  education.  In  fact,  a  female 

college  graduate  can  expect  to  earn  $2,000  less  than  a  male  high  school  drop- 
out. 


MEDIAN  INCOME  IN  1978  OF  FULL-TIME 
WORKERS  BY  EDUCATIONAL  ATTAINMENT  AND  SEX* 


High  School  Women  Men 

1-3  Years  $  7,996  $14,199 

4  Years  9,769  16,396 

College  Degree  12,115  20,078 

♦Persons  14  years  old  and  older. 

Source:  U.  S.  Department  of  Conmerce,  Census  Bureau 


The  average  woman  worker  has  the  same  education  as  the  average  working  man- 
both  have  completed  a  median  of  12.5  years  of  schooling. 

Another  nyth  commonly  cited  is  that  women  aren't  reliable  employees— they  are 
absent  more  and  are  more  likely  to  quit  than  men.  Studies  on  labor  turnover 
indicate  that  net  differences  between  men  and  women  are  generally  small.  In 
manufacturing  industries  the  latest  data  available  shows  a  "quit"  rate  of  2.6% 
for  women  and  2.2%  for  men.  With  regard  to  absenteeism,  full  time  women 
workers  lost  an  average  of  4.3%  of  their  usual  hours  in  1978  due  to  illnesses, 
injuries,  and  miscellaneous  personal  reasons  compared  to  3.1%  for  men. 
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THE  REAL  CAUSES  OF  THE  WAGE  GAP 

Women  Are  Denied  Equal  Pay  for  Equal  Work 

One  of  the  major  systemic  problems  in  corporate  employment  policies  stems 
from  the  fact  that  women  are  denied  equal  pay  for  equal  work.  Historically, 
women  and  men  worked  side  by  side  doing  the  same  work,  holding  the  same  job 
title,  but  the  men  earned  higher  salaries.  While  this  form  of  blatant  discrimi- 
nation continues  to  exist,  in  most  companies  pay  inequities  are  camouflaged. 
Intricate  job  classification  systems  create  diverse  job  titles  to  mask  work 
that  is  virtually  the  same.  Often  women  are  placed  in  lower  job  codes  than 
men  even  though  their  work  is  comparable  to  that  of  male  co-workers  in  higher 
job  codes.  For  example,  women  may  hold  the  title  of  "assistant  manager"  while 
men  are  higher  paid  "managers,"  yet  their  actual  experience,  skill,  and  job 
content  are  comparable. 

In  every  major  occupational  group,  the  earnings  of  fully  employed  women  lag 
significantly  behind  those  of  men  in  the  same  occupations. 

AVERAGE  WEEKLY  EARNINGS  BY  SEX,  1978 


1978  Average 

Women 

s  Salary  as 

Occupation 

Weekly 

Earnings 

a  Percent  of  Men's 

Men 

Women 

Sales  workers 

$335 

$175 

52% 

Blue  collar  workers 

327 

216 

66 

Managers  and 

administrators 

422 

247 

.  58 

Clerical  workers 

301 

195 

65 

Service  workers,  except 

private  household 

223 

147 

66 

Professional  and 

technical  workers 

392 

280 

71 

Source:  U.  S.  Department  of  Labor 
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Jobs  Traditionally  Held  by  Women  Rate  Lower  Salaries 
A  second  major  problem  is  the  setting  of  corporate  salary  administration 
policies  which  assign  lower  salaries  to  jobs  traditionally  held  by  women 
regardless  of  the  skills  and  experience  required  for  those  jobs.  For  example, 
nearly  80%  of  all  clerical  workers  are  female.  Their  average  wages  are  the 
lowest  of  any  white-collar  workers.  In  1980  the  average  weekly  salary  for 
clerical  workers  was  $200  ($10,400  annually)  reflecting  a  range  from  $153 
per  week  for  file  clerks  to  $268  per  week  for  executive  secretaries. 

Companies  classify  jobs  as  clerical  and  set  salary  rates  and  ceilings  for 
these  jobs  with  little  or  no  consideration  of  the  actual  job  content.  It 
is  not  unusual  for  corporate  salary  schedules  to  fail  to  distinguish  between 
lower  skilled  and  higher  skilled  clerical  jobs  even  though  jobs  within  the 
clerical  classification  are  often  very  different  in  terms  of  skills  required. 
Further,  companies  make  few  provisions  for  a  schedule  of  salary  increases  to 
reward  seniority  and  reflect  the  abilities  developed  over  time  in  a  company. 
The  principle  used  to  set  salaries  is  the  fact  that  women  hold  these  jobs, 
rather  than  standards  based  on  objective  analysis  that  results  in  wage  rates 
based  on  actual  skills  involved.  For  example,  often  women  classified  in  low- 
salaried  clerical  codes  actually  have  major  responsibilities  for  departmental 
work.  Women  who  supervise  all -female  departments  are  often  assigned  lower 
salaries  even  though  their  supervisory  responsibilities  are  comparable  to  those 
of  supervisors  in  departments  where  both  men  and  women  work.  Further,  super- 
visory jobs  traditionally  held  by  women  often  rate  lower  salaries  than  super- 
visory jobs  held  by  men  even  when  responsibilities  are  comparable. 


10 
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EARNINGS  AND  EDUCATION  FOR  MALE  AND  FEMALE  OCCUPATIONS 


Medi 

an  Years  of 

Median 

Earnings 

Male  Intensive  Occupations 

School -1970 

1970 

1985- 

Truck  Drivers 

9.0 

$  9,640 

$16,160 

Auto  Mechanics 

10.5 

9,070 

13,270 

Deliverymen 

11.7 

9,060 

12,720 

Wholesale  Sales  Representatives 

13.8 

13,690 

21,030 

Managers  and  Administrators 

(non-financial) 

13.8 

16,770 

26,040 

Female  Intensive  Occupations 

Retail  Sales  Clerks 

12.7 

6,470 

9,480 

Bookkeepers 

13.7 

6,540 

9,600 

Typists 

13.7 

6,070 

8,890 

Secretaries 

13.9 

6,860 

10,100 

Registered  Nurses 

14.2 

8,090 

11,970 

♦Projected  by  U.  S.  Department  of  Labor 

Sources:  U.  S.  Department  of  Labor,  Bureau  of  Labor  Statistics 
U.S.  Department  of  Commerce,  Census  Bureau 

Progress  in  raising  wages  in  female  intensive  occupations  has  been  made  only 
through  unionization.  Currently,  women  covered  by  union  contracts  earn  30% 
more  than  women  who  are  not. 

Secretarial  work  is  a  prime  example  of  designating  "women's  work"  as  automati- 
cally lower  paid.  Even  the  current  secretarial  shortage  has  not  produced  sig- 
nificant wage  increases,  in  spite  of  the  business  publications'  pronouncements 
to  the  contrary. 

According  the  the  U.  S.  Department  of  Labor,  approximately  300,000  secretarial 
and  stenographic  jobs  are  now  opening  every  year,  more  than  for  any  other  job 
classification.  Further,  this  rate  of  openings  is  projected  to  continue  at 
least  through  the  1980' s.  The  current  shortage  of  secretaries  is  estimated 
at  20%  or  about  60,000  positions  per  year.  If  the  shortage  continues  at  the 
anticipated  rate,  it  will  reach  500,000  openings  by  1985.  Commenting  on  the 
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growing  shortage,  the  Chicago  Tribune  recently  reported  that  a  competent 
secretary  with  good  shorthand  skills  is  in  greater  demand  than  a  college 
graduate  with  a  liberal  arts  degree.  According  to  the  article,  companies 
are  responding  to  the  shortage  with  higher  entry-level  salaries,  bigger 
raises,  and  better  working  conditions  to  lure  qualified  individuals. 

According  to  conventional  wisdom,  the  "natural  dynamics"  of  the  labor  market— 
i.e.  supply  and  demand— should  result  in  higher  wages  to  attract  more  workers 
to  secretarial  work  and  to  retain  those  now  in  the  field.  However,  statistics 
show  that  average  wages  for  secretaries  are  not  increasing  enough  to  keep  pace 
with  the  rate  of  inflation,  much  less  respond  to  a  shortage.  Overall,  secre- 
taries received  average  raises  of  7.3%   last  year,  lower  than  the  average  for 
all  clericals,  and  substantially  lower  than  raises  in  professional  and  blue- 
collar  categories.  In  the  face  of  a  documented  shortage,  1978  salaries  for 
executive  secretaries  remained  unchanged  from  one  year  earlier,  while  salaries 
for  lower  paid  secretaries  rose  only  3%. 


AVERAGE  WAGE  INCREASES  IN 

SELECTED  FIELDS,  MARCH,  1978 

Occupation  %   Increase 

Directors  of  personnel  (March  '77-'78)  10.0% 

Attorneys  (March  '77-'78)  9.1 

Chemists  (March  '77-'78)  9.0 

Engineers  (March  '77- '78)  9.0 

Computer  operators  (March  '77- '78)  8.5 

Accountants  (March  '77-' 78)  8.3 

Blue  collar  workers  (Sept.  '77-'78)  8.0 

Buyers  (March  '77- '78)  7.8 

Clericals  (includes  typists,  acctg.  clerks,  file 

clerks,  etc.)  (March  '77-'78)  7.4 

Professional  &  technical  (Sept.  '77-'78)  6.9 

Secretaries  (March  '77- '78)  6.5 


Source:  U.S.  Department  of  Labor 
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Apparently,  the  law  of  supply  and  demand  operates  to  raise  wages  when  short- 
ages occur  in  male-dominated  fields,  but  not  in  female -dominated  fields.  For 
the  entire  four-year  period  1974-1978,  the  average  wages  for  a  secretary  in- 
creased a  total  of  approximately  $1,800.  During  the  same  period,  average  wages 
for  engineers,  a  male-dominated  occupation  in  short  supply,  increased  close  to 
$6,300— nearly  $4,500  more  than  for  secretaries.  Over  just  the  last  two  years, 
computer  operators'  average  pay  rose  $1,500— $400  more  than  secretaries'  pay 
rose. 

Taking  these  statistics  into  account,  it  appears  that  the  corporate  response  to 
the  secretarial  shortage  is  primarily  a  public  relations  program  designed  to 
encourage  applicants  for  secretarial  positions.  In  fact,  the  secretarial 
shortage  is  due  to  the  fact  that  secretaries  are  as  underpaid  and  overworked 
today  as  they  have  been  in  the  past. 

Women  Are  Denied  Access  to  Higher  Paying  Jobs 

In  1960,  52%  of  all  women  were  employed  in  just  four  occupations:  clerks, 
saleswomen,  waitresses,  and  hairdressers.  In  1978,  47%  of  all  working  women 
could  be  found  in  these  categories. 

Twenty  years  ago,  12%  of  women  were  professional  and  technical  workers— over 
half  of  these  were  teachers  and  nurses.  Today,  only  16%  of  women  work  in  pro- 
fessional and  technical  positions— still  over  half  of  these  are  teachers  and 
nurses. 

Twenty  years  ago,  5%  of  working  women  were  managers.  Today,  only  6%  are 
managers. 

Twenty  years  ago,  1%  of  working  women  were  in  skilled  craft  jobs.  Today,  only 
2%  of  working  women  hold  these  jobs. 
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OCCUPATIONAL  DISTRIBUTION  OF  WORKING  WOMEN 

Occupation  I960  1978 

Total 

Clerical  workers 

Service  workers,  except  private 

household 
Professional  and  technical  workers 
Operatives 
Sales  workers 

Managers  and  administrators 
Private  household  workers 
Craft  workers 
Other 

Source:  U.  S.  Department  of  Labor,  Bureau  of  Labor  Statistics 

Traditionally,  women  have  been  placed  in  dead-end  jobs  with  no  career  paths 
for  advancement;  they  often  face  a  "catch-22"  situation.  In  order  to  qualify 
for  more  responsible  jobs,  certain  training  and  certain  job  experience  are 
necessary,  but  women  are  denied  access  to  jobs  which  would  qualify  them  for 
higher  paying  positions.  And  then  employers  assert  that  no  "qualified"  women 
can  be  found  to  fill  job  openings. 

In  recent  years,  some  women  have  gained  access  to  jobs  with  possibilities  for 
promotion.  However,  these  jobs  are  often  limited  to  certain  classifications 
or  departments  where  career  paths  and  future  earning  power  are  severely  limited. 

For  example,  most  insurance  women  are  usually  found  in  the  less  lucrative  per- 
sonal lines  rather  than  commercial  lines.  Women  work  in  "inside"  sales  jobs 
where  opportunities  for  advancement  are  limited,  while  men  are  placed  in 
"outside"  sales  positions  which  are  higher  paying  and  are  the  route  to  higher 
level  positions.  Women  are  concentrated  in  staff,  personnel,  or  administrative 
departments  where  salaries  are  lower  and  opportunities  limited.  In  retail 
sales,  women  are  assigned  to  sell  low-priced  items  while  men  are  placed  in  the 
"big  ticket"  higher  commission  departments. 
14 
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Even  as  a  few  women  have  finally  succeeded  in  breaking  the  barriers  and 
entered  job  classifications  traditionally  held  by  men,  women  are  clustered 

in  the  lowest-paid  positions  in  these  classifications,  and  progression  up  the 
career  ladder  is  slower  than  for  their  male  counterparts.  For  example,  women 
bank  officers,  whose  non-officer  years  far  outnumber  those  for  their  male 
counterparts,  predominate  in  the  lowest  salary  grades  for  officers. 

When  women  are  initially  placed  in  dead-end  jobs,  their  opportunities  for 
advancement  are  obviously  limited.  When  certain  jobs  are  viewed  as  "women's 
jobs"  and  others  are  viewed  as  "men's  jobs,"  mobility  for  women  is  reduced 
and  economic  achievement  is  limited.  When  women  are  promoted  more  slowly 
than  men  even  when  their  qualifications,  skills  and  experience  are  comparable, 
women  never  achieve  salaries  commensurate  with  male  co-workers  in  similar  jobs. 

THE  FUTURE  FOR  WORKING  WOMEN 

Labor  Force  Participation 

According  to  the  U.  S.  Department  of  Labor  projections,  the  number  of  women 
in  the  labor  force  will  increase  by  11.6  million  by  the  year  1990.  Over  the 
same  period,  the  number  of  male  workers  will  increase  by  9.6  million.  Sixty- 
one  percent  of  women  aged  18-64  will  be  working  in  1990. 

These  government  projections  about  the  participation  of  women  in  the  labor 
force  may  be  too  conservative.  In  fact,  the  Department  of  Labor  has  revised 
its  figures  upward  by  five  million  over  estimates  published  six  years  ago. 

Occupation 

As  their  numbers  swell,  what  are  the  prospects  for  improved  status  for  working 

women?  Simply  because  women  will  make  up  a  larger  proportion  of  the  labor 
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force,  and  perhaps  because  of  some  impact  from  equal  employment  opportunity 
requirements,  women  can  expect  to  increase  their  representation  in  most  fields. 
More  women  will  be  employed  in  the  professional,  managerial,  and  technical 
fields.     In  addition,  some  breakthroughs  in  the  crafts  can  be  expected.     However, 
any  such  changes  will  be  completely  overshadowed  by  women  continuing  to  fill 
the  clerical  and  service  jobs  in  the  U.  S.  econoiny.     In  fact,  it  is  projected 
that  nearly  70%  of  the  increase  in  employment  for  women  will  take  place  in  these 
fields.     For  example,  in  1970,  97.6%  of  the  secretaries  and  94.2%  of  the  typists 
were  women.     In  1985,  the  figures  are  anticipated  to  be  98.6%  and  93.2%,  respec- 
tively.    If  the  representation  of  working  women  in  some  of  the  highest  paid 
occupations  is  considered,  the  shifts  projected  and  the  gap  in  wages  is  far 
from  promising. 


DISTRIBUTION  OF  CHANGES  IN  EMPLOYMENT 
FOR  WOMEN,  1970  -  1985 


Employment  Increase  (in  millions)~7.6 

Percent  Distribution  of  Increase: 

Professionals  &  technicals  8.2% 

Managers  &  administrators  3.6 

Sales  workers  10.1 

Clerical  workers  44.4 

Craftsmen  &  foremen  3.4 

Operatives  7.4 

Service  workers  23.9 

Laborers,  except  farm  0.1 

Farm  occupations  -1.1 

Total  100.0 
Source:     U.S.  Department  of  Labor 
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In  essence,  the  obvious  occupational  segregation  of  working  women  can  be 
expected  to  remain  an  obvious  characteristic  of  the  U.  Z.   econorny. 

Income 

Although  women  will  continue  to  be  relegated  to  few  occupational   slots, 
will  their  vital  contributions  to  the  American  econoiiy  be  recognized  in 
the  future?     Will  women,  relative  to  men,  finally  receive  equal   pay  for  equal 
work?    Unfortunately,  there  is  no  reason  for  working  women  to  expect  signifi- 
cant improvement  in  their  depressed  financial   status.     Twenty  years  ago 
women  earned  64^  for  every  dollar  their  male  counterparts  received.     Today, 
the  ratio  stands  at  59^. 

CLOSING  THE  WAGE  GAP:     A  NATIONAL   IMPERATIVE 

If  women  are  ever  to  achieve  economic  equality,  a  new  approach  is  needed. 
Current  corporate  equal  opportunity  efforts  are  clearly  inadequate.     Every 
year,  corporations  spend  millions  of  dollars  for  attorneys'   fees,  affirmative 
action  programs,  public  relations  efforts,  and  paperwork  generated  to  meet 
government  reporting  requirements.     Yet,  corporations  are  not  addressing  the 
wage  gap  between  men  and  women.     Our  society  has  established  the  principle  of 
equality  for  working  women  through  laws,  court  rulings  and  government  regula- 
tions.    It's  time  now  to  make  that  principle  a  reality. 

A  new  approach  and  framework  is  needed  to  guarantee  a  continuation  of  the 
gains  women  have  made—to  move  beyond  token  achievements  for  a  few  working 
women  to  a  strategy  for  the  kinds  of  systemic  changes  needed  for  the  majority 
of  working  women. 
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To  determine  whether  real  progress  is  being  made,  a  single  standard  for 
measuring  women's  economic  status  is  needed.  The  wage  gap  is  that  standard. 
Changes  in  it  must  become  the  measure  of  progress  or  lack  of  it. 

Various  sectors  responsible  for  ensuring  equal  opportunity,  such  as  government 
and  corporate  employers,  must  adopt  this  standard.  For  example,  government 
agencies  currently  spend  over  $100  million  to  enforce  equal  opportunity  laws. 
A  measure  of  their  perforrnance  must  be  whether  the  wage  gap  between  men  and 
women  diminishes  during  a  given  year.  As  these  agencies  develop  policies 
and  enforcement  mechanisms,  they  must  analyze  how  these  will  contribute  to 
closing  the  wage  gap. 

Currently,  corporations  spend  millions  of  dollars  to  hire  equal  opportunity 
consultants,  affirmative  action  officers,  attorneys,  public  relations  experts, 
and  other  specialists.  A  standard  for  measuring  the  effectiveness  of  these 
corporate  efforts  must  be  whether  the  wage  gap  diminishes  in  any  year.  Indi- 
vidual corporations  must  analyze  the  wage  gap  between  male  and  female  employees. 
They  must  analyze  their  salary  administration  programs,  affirmative  action 
plans,  and  equal  opportunity  efforts  to  determine  how  these  will  contribute 
to  closing  the  wage  gap  in  their  companies. 

Closing  the  wage  gap  must  be  a  national  imperative.  Today,  44  million  women 
work,  accounting  for  42%  of  the  entire  workforce.  Millions  of  working  women 
continue  to  be  denied  equal  pay  for  equal  work,  fair  salaries,  and  access  to 
higher  paying  jobs.  Women  have  the  right  to  expect  that  their  growing  contri- 
bution to  this  nation's  economy  will  be  recognized  in  their  paychecks.  Women 
have  the  right  to  expect  that  this  nation's  commitment  to  ending  discrimination 
is  made  a  reality  in  the  job  market.  It's  time  now  to  reverse  the  trend  of 
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deterioration  in  the  economic  status  of  working  women.  It's  time  now  for 
a  major  campaign  to  reverse  the  decline  of  the  last  quarter  century.  Token 
gains  are  no  longer  acceptable.  Closing  the  wage  gap  must  be  a  national 
mandate  for  all  sectors  of  American  society. 
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Senator  Hawkins.  I  am  concerned  about  role  models,  as  every 
witness  here  today.  I  read  your  testimony  about  that  which  I  was 
not  here  to  hear.  And  it  seems  to  me  that  a  great  impact  could  be 
made  on  society  as  a  whole  if  every  woman  interested  in  this 
critical  question  in  the  eighties  could  go  back  home  and  put  pres- 
sure on  local  people  to  appoint  women  to  judgeships,  for  example. 

I  have  a  desire  to  see  women  at  the  judgeship  level  and  have 
fought  for  that  since  the  early  sixties.  I  am  always  told  there  are 
not  the  number  of  women  lawyers  qualified  and  you  get  a  lot  of  lip 
service  in  this  business.  We  all  know  this.  Yet  I  have  seen  the 
greatest  pressure  come  from  those  at  home. 

It  is  wonderful  to  come  to  the  Nation's  Capitol,  and  your  testimo- 
ny is  really  wonderful  for  me  to  review  and  have  the  documenta- 
tion for  a  lot  of  statistics.  None  of  them  are  alike,  however.  Your 
numbers  do  not  agree  according  to  the  organization  that  submitted 
them. 

However,  I  feel  that  one  of  the  best  places  we  can  start  is  at  the 
bench,  at  a  local  level,  a  State  level,  and  Federal  level,  and  eventu- 
ally we  will  get  into  the  Supreme  Court.  That  pressure  must  come 
from  the  grassroots. 

I  am  impressed  with  the  number  of  women  that  are  entering  the 
legal  profession.  I  am  impressed  with  the  quality  of  their  educa- 
tion. I  am  impressed  with  their  seriousness.  I  am  not  impressed 
with  the  numbers  that  have  been  appointed  in  judgeships.  Most 
laws  are  eventually  tested  in  court,  and  I  feel,  with  a  concerted 
effort  of  all  groups  here  today  that  would  be  almost  a  mandate.  I 
would  like  to  counsel  all  organizations  to  look  toward  today  in 
influencing  future  decisions,  in  influencing  future  laws  and  their 
implementation  in  the  United  States.  You  should  focus  your  atten- 
tion on  that  big  void  that  I  have  found  in  my  experience. 

I  think  this  is  an  ongoing  discussion.  Certainly  your  participation 
'!  here  today  has  been  the  opening  of  a  lot  of  doors  and  windows  to 
me  as  a  Senator. 

I  am  sure  the  other  members  are  going  to  read  your  testimony 
and  be  in  contact  with  you,  because  it  is  a  prime  concern  since  we 
are  the  majority,  the  women  are  the  majority  of  the  population  in 
the  United  States.  I,  like  you,  am  concerned  that  we  are  treated 
like  minorities  in  most  instances. 

So,  therefore,  I  would  like  an  ongoing  correspondence,  dialog, 
contact  on  all  of  these  many  levels  that  you  have  discussed  today, 
whether  it  is  on  the  campus,  in  the  marketplace,  in  insurance 
companies,  in  the  banks,  in  the  legal  profession,  and  kind  of  keep  a 
rolling  log  of  how  we  are  doing.  Let  us  find  out  where  we  are, 
where  we  are  going  to  go,  and  how  we  are  doing  as  we  propel 
ourselves  to  the  top,  whether  they  want  us  or  not. 

I  think  there  is  a  lot  to  be  said  of  the  cooperative  spirit  that  I 
feel  on  this  committee.  I  think  it  is  healthy.  We  all  have  something 
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in  common  here,  and  that  is  the  national  interest  and  national 
good. 

I  would  like  to  commend  those  of  you  that  took  the  time  to  come 
here  today  and   ask  Senator  Kennedy  if  he  has  any  questions. 

Senator  Kennedy.  Thank  you  very  much,  Senator  Hawkins. 

I  also  want  to  echo  the  sentiments  which  have  been  expressed 
earlier  by  members  of  the  committee  for  your  warm  embracement 
of  the  idea  of  child  care  centers.  I  have  been  here  long  enough  in 
the  Senate  to  have  participated  in  the  child  care  debate,  and  to  see 
the  demise  of  that  program  over  a  period  of  time.  In  my  travels 
across  the  country  I  have  also  talked  with  working  women,  at  all 
income  levels,  and  heard  their  concerns  about  the  difficulty  in 
finding  adequate  day  care  for  their  children. 

And  I  welcome  the  opportunity,  as  expressed  by  Senator  Wil- 
liams and  others,  to  work  closely  with  you  and  other  members  of 
your  party,  and  hopefully  fashioning  some  response  in  this  ex- 
tremely important  area. 

One  point  that  you  also  mentioned  was  the  significance  of 
women  judges.  As  the  former  chairman  of  the  Judiciary  Commit- 
tee, I  saw  the  passage  of  over  126  judges  last  year,  some  46  of 
which  were  women  judges.  I  will  let  the  record  correct  me,  but  I 
believe  up  to  last  year  it  was  about  5  percent,  and  in  the  Federal 
corps  about  2  percent. 

I  do  think  that  is  one  area  where  we  were  really  beginning  to 
make  some  very  significant  and  important  progress.  And  I  want  to 
assure  you  that  as  a  member  of  the  Judiciary  Committee,  we  will 
look  forward  to  seeing  that  record  beaten,  or  that  percentage 
beaten,  by  our  new  President,  as  we  fill  some  of  those  vacancies. 
And  we  hope  you  will  use  your  good  influence  on  him,  to  urge  him 
to  do  so. 

Ms.  Lenhoff.  If  I  may.  Senator  Kennedy  and  Senator  Hawkins,  I 
understand  there  are  40  vacancies  right  now.  So  you  will  have  a 
chance  to  improve  on  that  really  wonderful  record.  It  was  46 
women   out  of  126  appointments,   which   is  better  than   a  third. 

And  we  share  your  concern  that  the  Federal  judiciary  appoint- 
ments include  capable  women. 

Senator  Kennedy.  There  is  an  immediate  need  to  insure  that  the 
existing  enforcement  mechanisms — whether  the  Office  of  Contract 
Compliance  or  EEOC — are  not  diminished  in  this  budget. 

I  certainly  agree  in  your  percentages.  It  is  shattering  to  find  out 
that  even  with  those  organizations  that  are  charged  with  enforce- 
ment procedures  that  we  see  so  little  of  their  resources  being 
devoted  toward  the  area  of  discrimination  against  women.  But  it 
would  be  really  tragic  indeed  to  see  a  reduction  in  those  budgets. 

I  think  we  ought  to  make  an  effort,  to  communicate  in  a  biparti- 
san way,  both  to  the  Budget  Committee  and  to  OMB,  that  we  do 
not  want  to  see  a  reduction  in  these  budgets. 

It  seems  to  me  that  we  have  a  responsibility,  as  outlined  here,  in 
trying  to  see  the  reallocations  of  resources  and  targeting.  I  think 
the  testimony  today  has  been  extremely  helpful  in  pointing  out 
where  we  ought  to  be  going  in  terms  of  the  future.  I  am  as 
concerned  that  we  do  not  see  any  retreat  in  these  fundamental 
areas. 
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I  will  just  explore  that  idea  with  some  of  those  that  testified 
today,  to  try  and  help  us  to  see  if  we  cannot  work  out  a  common 
position  on  that. 

I  do  think  if  they  feel  this  is  worthwhile,  it  seems  we  ought  to 
move  on  it,  and  move  on  it  very  quickly.  So  I  will  make  that 
initiative,  and  take  the  opportunity  to  talk  with  our  chairman  to 
see  if  he  will  not  join  us  and  communicate  with  our  colleagues  on 
this  side,  to  see  if  we  cannot  express  our  feeling  on  this  particular 
issue  of  enforcement.  And  also  to  work  with  the  groups  in  terms  of 
the  extent  that  we  can  influence  those  two  organizations  in  a 
pattern  which  is  really  more  responsive  to  the  points  that  have 
been  raised  during  the  course  of  these  hearings. 

I  welcome  that  opportunity.  I  think  we  can  either  communicate 
that  as  a  committee  or  as  members.  I  am  sure  the  chairman  will 
invite  those  organizations  to  appear  here.  But  nonetheless,  I  think 
we  can  perhaps  work  closely  with  the  groups  in  seeing  if  we  cannot 
provide  some  initiatives  of  our  own.  So  I  will  attempt  to  do  that. 

First  of  all,  let  me  ask  you  about  the  Office  of  Contract  Compli- 
ance. All  of  you  have  placed  your  comments  within  the  framework 
of  the  passage  of  the  equal  rights  amendment.  And  no  matter  in 
what  particular  area  we  have  explored  today  and  we  have  covered 
a  variety  of  areas,  you  have  stressed  the  importance  of  ratification 
of  the  ERA.  I  would  like  to  very  briefly  hear  from  you  why  you 
consider  this  such  a  cornerstone  to  any  progress  in  this  whole  area. 

Dr.  Russo.  First,  could  I  just  say,  if  you  are  going  to  be  speaking 
to  Senator  Hatch  about  the  initiative  and  the  importance  of  pre- 
serving the  budget  of  the  EEOC,  I  would  suggest  that  one  of  the 
very  good  arguments  for  preserving  that  budget  is  the  fact  that  it 
is  costly  to  the  American  taxpayer  to  have  to  pay  for  the  disadvan- 
taged status  of  women. 

Earlier  there  was  a  question  raised  about  how  much  rectifying 
the  disadvantaged  status  of  women  was  going  to  cost  business.  I 
submit,  it  is  costing  somebody  something,  and  the  person  that  it  is 
costing  is  the  American  taxpayer.  We  are  paying  for  women  on 
welfare,  we  are  paying  for  women  who  are  not  able  to  provide  food 
for  their  children,  and  we  are  losing  tax  revenues  on  those  poten- 
tial salaries. 

If  we  want  to  reduce  the  Federal  budget,  we  have  got  to  have  the 
businesses  and  the  other  institutions  in  our  society  to  pay  for 
themselves,  and  without  having  the  Federal  Government  subsidiz- 
ing their  six  discrimination. 

Another  thing  I  wanted  to  address  quickly  is  that  part  of  the 
problem  is  in  the  data.  Senator  Hawkins  mentioned  some  of  the 
statistics  presented  by  the  organizations  may  appear  inconsistent, 
or  at  least  slightly  off.  Part  of  the  problem  is  that  we  rely  on 
different  sources  of  data.  We  have  the  Bureau  of  the  Census,  Na- 
tional Center  for  Health  Statistics,  and  the  Bureau  of  Labor  Statis- 
tics. These  large  data  gathering  bodies  ask  slightly  different  ques- 
tions, and  analyze  their  data  in  slightly  different  ways. 

Since  there  is  no  comprehensive  effort  to  organize  the  data  to 
answer  questions  about  women's  issues,  we  have  to  make  do  with 
what  is  made  available  to  us. 

Now,  the  Women's  Bureau  has  been  very  helpful  in  publishing 
profiles  of  the  data,  but  they  have  to  work  with  the  questions  as 
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they  were  asked  by  the  Census,  and  so  forth.  We  have  worked  very 
hard  to  try  to  get  the  data  to  be  gathered  and  analyzed  in  ways 
that  would  be  helpful  in  answering  the  questions  relevant  to  wo- 
mens's  issues. 

So  I  would  suggest,  as  a  committee  that  looks  over  labor,  that 
one  of  the  things  you  want  to  do  is  look  at  how  statistics  are 
gathered,  and  how  they  are  analyzed,  and  whether  or  not  they  are 
giving  you  the  best  portrait  of  the  problems  of  women. 

It  is  very  frustrating  to  women's  groups  to  go  to  a  report  from 
the  Census,  and  a  report  from  the  Bureau  of  Labor  Statistics,  and 
want  to  look  at  the  change  from  1975  to  1980,  and  find  in  1975  they 
asked  median  salaries,  and  in  1980  they  report  average  salaries, 
and  maybe  they  used  the  mean,  rather  than  the  median,  to  report 
salaries. 

The  private  sector  does  not  have  the  resources  to  mount  a  na- 
tional data  gathering  effort.  That  is  a  proper  Federal  role. 

With  all  of  that,  to  answer  the  initial  question — the  ERA  is  a 
foundation.  It  will  protect  the  gains  we  have  made,  and  provide  a 
foundation  for  the  future.  It  is  not  a  panacea  for  women's  prob- 
lems, but  it  is  a  necessary  foundation  for  going  in  a  forward  direc- 
tion. 

Ms.  Lenhoff.  Further,  I  think  the  ERA  is  a  bottomline  need.  As 
long  as  prohibition  of  sex  discrimination  is  not  a  national  commit- 
ment, as  long  as  sex  discrimination  is  allowed  in  society  as  a  whole, 
that  has  effect  on  all  the  arenas  of  employment,  as  well  as  on  all 
the  aspects  of  society. 

Women  continue  to  be  victims  of  pervasive  discriminatory  prac- 
tices, despite  title  VII,  and  that  is  partly  because  of  the  spillover 
effect  of  the  lack  of  equal  rights  throughout  American. 

In  addition,  there  are  specifically  loopholes  that  passage  of  ERA 
would  close  in  the  present  coverage  of  the  law.  It  would  further 
strengthen  the  prohibition  of  discrimination  in  the  Federal  Govern- 
ment itself,  as  well  as  in  the  military,  and  on  the  Hill. 

It  may  well  change  the  result  that  the  Supreme  Court's  holding 
in  the  sex  discrimination  case  regarding  veterans  preference  laws, 
Feeney  v.  Massachusetts.  It  would  insure  that  State  protective  legis- 
lation that  protects  women  right  out  of  their  jobs  would  be  struck 
down. 

It  would  end  discrimination  in  Government  employment  training 
programs.  For  example,  the  work  incentive  program  that  was  men- 
tioned this  morning,  which  has  a  legislative  priority  for  the  place- 
ment of  unemployed  fathers,  and  which  tends  to  place  women  in 
traditionally  women's  work,  thereby  reinforcing  occupational  segre- 
gation. 

And  finally,  passage  of  ERA  would  reaffirm  the  national  commit- 
ment to  equality.  I  cannot  express  strongly  enough  our  commit- 
ment to  the  passage  of  ERA. 

Ms.  Byrd.  I  would  like  to  add  that  in  addition  to  the  ERA 
providing  the  emphasis  for  vigorous  enforcement  within  title  VII 
itself,  we  see  courts  have  ruled  primarily  that  title  VII  does  not 
provide  compensatory  damages  where  there  has  been  a  finding  of 
sex  discrimination. 

We  do  know  from  the  Grigg  decision  that  title  VII  requires 
making   people   whole   for   the   discrimination   that   has   occurred 
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against  them.  We  think  ERA  would  also  require  for  making  women 
whole,  and  making  them  full  participating  citizens,  and  rectify  the 
feeling  among  women  that  they  are  second  class  citizens,  and  that 
they  do  not  participate  fully. 

Ms.  Grossman.  I  think  Donna  and  Marlene  took  the  tack  I  was 
going  to  take  on  this  issue. 

I  think,  too,  that  the  difficulties  lie  in  the  piecemeal  approach 
and  the  inherent  inadequacies,  inconsistencies,  and  time  we  spend 
sorting  out  each  area  of  discrimination  in  the  courts.  For  example, 
even  after  legislation  there  remains  the  question:  Does  title  IX 
cover  employment? 

All  of  these  things  are  difficulties  to  us.  And  the  ERA,  I  think, 
will  give  a  better  standard,  and  a  standard  that  is  not  easily 
rectractable.  The  laws  go  on  the  books,  they  go  off.  The  constitu- 
tional amendments  go  on  a  great  deal  harder  and  come  off  a  great 
deal  harder. 

I  think  that  is  an  important  aspect  for  our  whole  approach  for 
this. 

Senator  Hawkins.  I  have  heard  the  arguments  on  both  sides  of 
the  equal  rights  amendment,  and  I  think  they  are  both  right.  It  is 
so  vaguely  worded  and  ambiguous  I  cannot  believe  anybody  who 
has  listened  to  debates,  and  especially  in  Florida,  where  we  lis- 
tened year  after  year  after  year,  cannot  see  a  lot  of  truth  in  both 
sides.  Lawyers  are  adept  at  making  things  vaguely  worded,  so  you 
have  to  hire  another  lawyer  to  see  what  it  means,  and  you  have  to 
hire  another  lawyer  to  see  what  is  the  intent  of  the  law,  and 
oversight  to  see  if  the  original  intent  is  enforced. 

So  on  this  committee,  you  have  a  woman  who  has  listened  to 
years  and  years  of  debate.  I  am  worried  especially  about  the  cloud 
over  the  extension,  which  is  very  unsportsmanlike,  to  say  the  least, 
about  continuing  the  pros  and  not  continuing  the  antis. 

I  think  we  would  all  be  best  served,  and  this  is  one  woman's 
opinion,  to  write  it,  whatever  is  needed  in  the  marketplace,  and  I 
would  get  a  12-year-old  child  to  write,  and  you  get  a  12-year-old  to 
understand  it.  And  you  cut  out  the  legal  ramifications  I  have  heard 
pro  or  con.  We  are  all  for  equality  in  this  country. 

I  want  to  say  that  this  meeting  today  has  provided  a  lot  of 
statistics.  I  did  not  know  it  was  going  to  be  a  testimonial  to  the 
pros  of  the  equal  rights  amendment.  There  are  some  of  those  of  us 
that  differ  on  what  that  will  and  will  not  do.  I  personally  will  not 
witness  what  it  will  or  will  not  do  down  the  line.  It  is  too  vaguely 
worded.  Each  of  you  have  a  right  to  your  opinion,  and  I  have  the 
right  to  mine. 

I  want  it  on  the  record,  there  are  some  of  us  in  meaningful  roles 
for  women,  that  the  equal  rights  amendment  is  not  a  panacea. 

Senator  Kennedy.  I  think  my  record  in  support  of  it  has  been 
clear.  My  support  for  the  extension  of  it  has  been  self  evident,  and 
I  welcome  the  opportunity  to  hear  people  who  had  worked  so  hard 
for  that  extension  testify. 

I  stand  firmly  in  the  support  of  the  equal  rights  amendment,  but 
quite  frankly,  this  is  not  the  time  to  get  into  the  debate. 

When  we  initially  passed  the  constitutional  amendment  there 
was  no  time  limit.  Congress  was  clear  at  other  times  in  our  history 
when  we  considered  other  constitutional  amendments,  and  there 
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have  been  those  that  took  a  great  deal  longer  than  the  initial 
period  of  time.  We  debated  those  issues  on  the  floor  of  the  Senate, 
and  were  able  to  get  those  successfully  accepted  by  members. 

I  think  the  point  that  is  important  is  the  witnesses  that  appeared 
this  morning  and  this  afternoon  have  been  people  who  have  been 
in  the  vanguard  to  eliminate  discrimination  in  the  working  places 
of  this  country  for  women. 

With  some  important  additions  that  were  suggested  by  the  mi- 
nority, they  are  basically  typical  of  the  women's  groups  in  this 
society  that  have  been  active  and  involved  in  that  effort.  And  no 
one  could  listen  to  any  of  the  witnesses  here  today  and  fail  to  be 
moved  by  both  their  knowledge  and  their  understanding  and  their 
commitment  in  this  area.  Most  of  them  filed  their  statements,  or 
summarized  it,  and  spoke  from  their  own  practical  experience,  and 
they  have  been  out  on  the  firing  line. 

I  think  one  of  the  interesting  facts  is,  just  about  with  rare 
exception,  all  recognize  the  importance  of  the  equal  rights  amend- 
ment as  a  cornerstone  of  the  whole  movement  toward  the  elimina- 
tion of  discrimination  for  women  in  the  workplace. 

I  want  to  make  it  clear  to  my  colleague  and  new  friend  from 
Florida,  that  my  interest  as  an  individual  Senator  will  be  to  contin- 
ue to  support  and  struggle  and  see  if  we  cannot  pass  the  equal 
rights  amendment,  but  also  to  find  areas  of  common  ground  where 
we  can  agree  so  that  we  can  move  into  some  of  these  other  areas 
which  have  been  raised  here,  and  for  which  I  think  there  is  a  broad 
degree  of  support. 

And  we  may  not  be  able  to  always  agree  on  matters,  but  I  think 
the  challenge  to  all  of  us  today  is  to  try  to  find  areas  of  common 
understanding,  and  common  view,  and  common  attitude,  and  see  if 
we  cannot  continue  to  make  progress. 

That  is  what  I  am  interested  in.  I  know  that  is  what  the  good 
Senator  from  Florida  is  interested  in.  And  I  think  the  spirit  of  this 
hearing  will  be  continued.  But  I  do  think  it  is  important  as  we 
develop  this  hearing  record  that  we  have  the  positions  of  these 
various  groups,  and  the  reasons  for  those  positions  on  this  issue.     L 

I  would  therefore  like  to,  if  I  could,  submit  additional  questions.     " 

Senator  Hawkins.  No  objection. 

The  other  members,  several  other  members  have  asked  if  they 
could  contact  you  with  written  questions,  and  have  you  enter  them 
in  the  record. 

In  light  of  the  penchant  here  for  having  three  meetings  at  one 
time,  and  one  person  required  to  attend  all  three,  we  will  allow    | 
that  without  objection. 

I  cannot  let  the  record  be  closed  today  without  saying  something 
good  for  the  secretary.  I  want  you  to  know  that  it  is  probably  the 
most  valuable  commodity  today  in  the  Capitol.  I  cannot  tell  you 
how  important  it  is  to  have  documents  typed  well,  spaced  well, 
spelled  correctly. 

There  are  hardly  papers  submitted  to  me  today  that  do  not  have 
corrections  on  them.  It  is  no  reflection  on  your  work,  but  a  reflec- 
tion on  who  did  it.  Either  spelling  or  punctuation.  It  is  the  quality 
of  education,  and  one  of  the  problems  we  have  to  address  as 
women,  especially  with  the  younger  generation,  and  at  least  trying 
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out  for  jobs  in  my  office,  that  the  quality  of  education  must  be 
increased. 

We  are  spending  more  money  than  ever  on  education  and,  I  want 
to  tell  you,  the  product  is  really  slipping  away  from  us.  It  is 
something  that  is  going  to  have  to  be  addressed. 

Women,  supposedly  from  your  statistics  today,  fill  those  roles, 
and  I  want  them  to  fill  them  with  great  excellence.  And  indeed,  if 
a  lot  of  the  laws  can  hang  on  a  comma,  semicolon  intent,  it  should 
be  accepted  practices.  I  am  awfully  sorry  I  cannot  tell  you  the 
quality  of  education  has  increased  in  the  last  10  years.  Obviously  it 
has  slipped  away  from  us,  and  I  think  we  should  redirect  our 
attention  to  the  base,  so  as  we  progress  on  up  the  ladder  and  other 
roles,  you  still  have  the  basic  elements  of  good  grammar,  spelling. 

The  three  R's  we  all  grew  up  with,  and  must  not  escape  you  as 
you  go  up  the  ladder  in  other  careers.  I  would  like  all  of  us  to 
recommit  to  quality  education  on  every  campus,  whether  it  is  a 
junior  high  school,  elementary  school,  or  wherever.  And  I  want  to 
make  that  observation,  because  that  is  the  one  job  we  find  the  most 
difficult  to  fill  in  Washington  today.  And  I  do  not  care  if  it  is  a 
man  or  woman.  I  have  no  objection  to  either  sex  filling  that  vacan- 
cy, as  long  as  they  can  do  the  job  required  of  them.  And  it  is  a  very 
difficult  and  meaningful  role. 

Is  there  anything  else  to  come  before  this  committee  before  we 
adjourn? 

[No  response.] 

Senator  Hawkins.  I  would  like  to  thank  all  of  you  for  your 
interest  and  concerns.  As  I  stated  earlier,  my  office  will  be  open  to 
you  at  all  times.  We  have  a  lot  of  things  in  common,  and  it  is  all  in 
the  national  good,  and  in  the  interest  of  man  and  womankind  in 
general. 

It  has  been  a  great  privilege  to  be  with  you  today. 

Thank  you. 

At  this  point  I  order  printed  all  statements  of  those  who  could 
not  attend  and  other  pertinent  material  submitted  for  the  record. 

[The  material  referred  to  follows:] 
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YWCA    e<i^6nUfe 


Young  Women's  Christian  Association 

7  Temple  Street,  Central  Square,  Cambridge,  Massachusetts  02139    Tel:  (617)  491-6050 

president:  Gail  Kharidia         Executive  Director:  Margaret  E.  Williams 

January  26,  1981 


The  Honorable  Orrin  G.  Hatch 
Senate  Committee  on  Labor  and  HTman  Resources 
1*230  Dirksen  Senate  Office  Building 
Washington,  D.C.   20510 

Dear  Senator  Hatch: 

I  am  aware  that  the  Senate  Committee  on  Labor  and  Human  Resources  is 
conducting  hearings  currently  on  sex  discrimination  in  the  work  place. 
January  29  is  the  deadline  for  submitting  written  testimony  on  this  issue.  This 
letter  is  my  written  testimony. 

As  Executive  Director  of  the  Cambridge  YWCA  I  am  working  to  enforce  our 
own  Association's  affirmative  action  commitment  with  regard  to  the  contractor 
and  subcontractors  on  a  large  renovation  project  currently  underway  here.   (See 
the  enclosed  brochure  for  details  on  this . )   I  have  been  heartened  by  the  fact 
and  history  of  Federal  legislation  in  regards  to  equal  employment  opportunity 
for  women  as  well  as  "minorities."  As  you  well  know  this  includes  the  Equal 
Pay  Act  of  1963,  Title  VII  of  the  I96I*  Civil  Rights  Act,  Title  IX  legislation 
which  focused  on  women  in  sports  and  public  health  services,  legislation  ensur- 
ing equal  credit,  and  the  legislation  in  regard  to  non-discrimination  where 
revenue-sharing  funds  are  involved.  The  Senate's  role  in  support  of  all  of  this 
progressive  legislation,  with  the  appropriations  to  back  it  up — is  crucitil.   I 
am  made  newly  aware  of  this  as  I  seek  to  monitor  the  hiring  practices  of  our 
contractor  and  subcontractors . 

It  is  my  hope  that  the  Senate  Committee  on  Labor  and  Human  Resources 
will  listen  very  intently  to  the  needs  of  women  workers  for  full  equity,  and 
that  the  Committee  will  respond  by  recommending  the  maximum  appropriations 
necessary  for  full  implementation  and  monitoring  of  legislation  prohibiting 
sex  discrimination  in  American  life — but,  most  especially,  in  the  workplace. 

Sincerely , 


i 


~yMi^'^j<i-njG.  ilAt,^r^. 


Margaret  E.  Williams 
Enclosure 
MEW:lv 
cc :   Senator  Edward  Kennedy 

Marshfield  Branch 

Ferryhill  Road  U(S^ 

Marshfield,  Massachusetts  02050  sm^«<  tu^^ . 

(617)834.8371  "-^       '"■■"  '—  TheUn„«W3, 


#0      OvJO  ^W#  of  Massachusetrs Bay 
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STATEMENT  OF  THE 
THE  NATIONAL  FEDERATION  OF  BUSINESS  &  PROFESSIONAL  WOMEN'S  CLUBS,  INC. 


SUBMITTED  TO  THE 

SENATE  COMMITTEE  ON 

LABOR  AND  HUMAN  RESOURCES 


January  28,  1981 
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The  National  Federation  of  Business  and  Professional 
Women's  Clubs,  Inc.  (BPW)  was  founded  in  1919  to  improve 
the  status  of  women  in  the  workforce.  Since  its  establish- 
ment 61  years  ago,  the  objectives  of  the  Federation  have 
remained  the  same:  to  elevate  the  standards  and  promote 
the  interests  of  women  in  business  and  the  professions; 
to  bring  about  a  spirit  of  cooperation  among  working  women; 
and  to  extend  and  -expand  opportunities  for  women  who  work. 
Today,  BPW  represents  over  160,000  members  who  live  in  all 
50  states,  plus  the  District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands  and  in  every  congressional  district  in  the 
United  States. 

There  is  no  question  that  the  role  of  women  in  the 
workforce  has  changed  significantly  over  the  past  decade. 
Women  now  constitute  almost  half  (43  percent)  of  the 
American  labor  force.  Except  for  the  1970-71  period,  well 
over  a  million  women  a  year  were  added  to  the  workforce 
during  the  decade  of  the  seventies.  Projections  indicate 
that  this  trend  will  continue  and  that  by  1990,  55  percent 
of  American  women  age  16  and  over  will  be  in  the  labor  force, 
compared  to  50  percent  in  1978. 

During  the  past  decade,  some  of  the  barriers  which 
prevent  the  full  participation  of  women  in  the  labor  force 
have  been  removed.  Some  progress  has  been  made.  Women  are  now 
represented  in  virtually  every  occupational  and  professional 
group,  including  those,  which  until  recently,  were  all  male. 
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But,  it  is  also  clear  that  overt  and/or  subtle  sex 
discrimination  is  still  cominonplace  and  that  millions  of 
American  women  face  discrimination  in  the  workplace. 

While  most  occupational  groups  now  include  women, 
the  vast  majority  of  working  women  are  employed  in  what 
is  considered  to  be  "women's  work."  The  largest  single 
occupational  group  for  women  continues  to  be  clerical 
employment.  Over  80  percent  of  all  clerical  workers  are 
women;  an  increase  from  62  percent  in  1950.  In  addition, 
almost  60  percent  of  all  service  workers  are  women,  com- 
pared to  45  percent  in  1950. 

Because  of  these  occupational  patterns  and  other  fac- 
tors, including  discrimination,  women's  wages  lag  far  behind 
men's  wages.  Women  earn  on  average  59  percent  of  what  men 
earn.  This  is  almost  exactly  the  ratio  that  existed  in  1939. 
Even  more  dramatic  than  the  comparison  of  overall  median 
incomes  for  men  and  women,  is  the  comparison  of  median  in- 
comes for  women  and  men  with  different  levels  of  education. 
Women  college  graduates,  on  average,  earn  less  than  men  who 
have  not  completed  high  school.  Fully-employed  women  high 
school  graduates  had  less  income,  on  average,  than  fully- 
employed  men  who  had  not  completed  elementary  school.  While 
the  "earnings  gap"  between  male  and  female  wages  varies  by 
occupation,  the  median  for  women  in  all  groups  is  substan- 
tially lower  than  the  median  for  men.  In  professional/ 
technical  occupations,  women  earn  70  percent  of  what  men 
earn;  in  sales,  the  ratio  is  52  percent;  in  managerial/ 
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administrative  occupations,  women  earn  60  percent;  and  in 
the  clerical  field,  women  earn  63  percent  of  what  men  earn. 
Even  when  one  focuses  on  more  narrow  occupational  categories, 
where  jobs  are  similar  if  not  exactly  the  same,  women  rarely 
reach  parity  with  men.  For  example,  female  teachers  at  the 
elementary  and  secondary  level  average  about  85  percent  of 
what-  male  teachers  earn. 

Women  continue  to  face  discrimination  in  hiring,  train- 
ing, promotions  and  salaries  at  all  levels  of  employment. 
Women  hold  an  extremely  small  percentage  of  all  management 
jobs;  five  percent  of  middle  managers  are  women,  only  one 
percent  of  top  management  positions  are  held  by  women. 
There  is  a  greater  number  of  women  in  management  than  in 
previous  years.  But,  progress  in  this  area  has  been  slow 
considering  the  large  numbers  of  well-educated  women  who 
have  entered  the  labor  force  in  the  last  ten  years.  In  a 
survey  of  women  who  hold  corporate  titles  at  major  companies 
(a  total  of  416  nationwide  in  1978)  almost  half  of  the 
survey  group  cited  discrimination  against  women  as  the 
factor  impeding  their  progress. 

There  are  many  myths  about  why  women  work.  The  truth  is 
that  women  work  for  the  same  reasons  men  work — to  support 
themselves  and  their  families.  Nearly  two-thirds  of  all  women 
in  the  labor  force  in  1978  were  single,  widowed j  divorced 
or  separated  or  had  husbands  who  earned  less  than  $10,000 
a  year.  Nearly  half  (49  percent)  of  all  married  women  were 
working  in  1979,  an  increase  of  30  percent  over  1970.  Full- 
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time  working  wives  contributed  an  average  of  38  percent 
of  their  families ' income  in  1979.  The  number  of  single 
(never  married)  working  women  increased  58  percent  in  the 
past  decade,  while  the  number  of  divorced,  widowed  and 
separated  women  who  work  increased  38  percent.  It  is  clear 
from  these  statistics  that  the  economic  needs  of  women 
workers  must  be  taken  seriously. 

Working  women  face  a  number  of  problems  which  do  not 
ordinarily  confront  men  in  the  workforce.  All  recent  studies 
show  that  millions  of  American  women  have  been  subjected  to 
some  type  of  sexual  harassment   on  the  job.  Sexual  harass- 
ment is  an  especially  insidious  kind  of  discrimination  be- 
cause of  the  attitude  of  many  that  this  is  a  "normal  part 
of  the  work  environment."  Too  often,  sexual  harassment   is 
seen  as  a  joke,  or  even  worse,  the  victims  of  harassment 
are  blamed  for  the  behavior.  Sexual  harassment   is  sex 
discrimination — a  particularly  odious  form  of  discrimination-- 
and  it  must  be  eliminated  from  the  workplace. 

Women  generally  have  responsibility  for  the  primary 
care  of  children,  whether  the  woman  works  outside  the  home 
or  not.  In  1979,  there  were  nearly  17  million  working  women 
(married,  divorced,  widowed  or  separated)  with  children  under 
18  years  of  age.  Over  six  million  working  women  have  chil- 
dren under  6  years  of  age.  The  number  of  working  mothers 
has  increased  more  than  tenfold  since  the  period  immediate- 
ly prior  to  World  War  II,  while  the  number  of  working  women 
generally  has  increased  three  times. 
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One  of  the  most  significant  problems  for  today's 
working  mothers  is  the  lack  of  quality,  affordable  day 
care  for  their  children.  The  existing  patchwork  of  public 
and  private  day  care  services  which  now  exists  is  totally 
inadequate  to  meet  current  needs.'  Expanded  Federal  funding 
is  needed  to  provide  basic  support  for  day  care,  with 
enough  flexibility  to  allow  communities  and  individuals 
to  decide  what  types  of  child  care  services  they  most  need. 

In  order  to  truly  integrate  the  workforce  at  all 
levels,  it  is  necessary  to  expand  significantly  education 
and  training  opportunities  for  women,  especially  in  non- 
traditional  fields.  Currently,  only  3.6  percent  of  all 
registered  apprenticeships  are  filled  by  women.  Displaced 
homemakers  and  minority  women,  who  are  at  an  even  greater 
disadvantage  in  entering  the  labor  force,  need  increased 
access  to  programs  which  address  their  special  needs.  More 
education,  per  se,  does  not  ensure  equal  opportunity  for 
women  in  the  labor  force.  Rather  women  need  greater  in- 
volvement in  specialized  training  programs,  in  order  to 
break  the  pattern  of  low-paying,  dead-end  jobs  which  now 
persists. 

BPW  has  long  supported  a  variety  of  approaches  for 
eliminating  barriers  which  prevent  women  from  full  and  equal 
participation  in  the  labor  force.  As  an  organization,  we 
continue  to  support  vigorous  enforcement  of  all  equal 
opportunity  and  affirmative  action  laws.  BPW  supports 
aggressive  Federal  enforcement  of  equal  opportunity  and 
affirmative  action  standards  and  the  principle  of  setting 
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goals  and  timetables  for  achieving  an  equitable  balance  of 
men  and  women  in  the  workforce.  It  would  be  a  serious  breach 
of  faith  with  the  women  of  this  country  for  the  Federal 
government  to  retreat  on  affirmative  action  standards  or 
to  limit,  in  any  way,  enforcement  of  these  standards. 
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AFGE  STATEMENT  ON  WOMEN  IN  EMPLOYMENT 

The  American  Federation  of  Government  Employees  is  an 
affiliate  of  the  AFL-CIO  and  represents  700,000  employees 
in  the  federal  government.   Our  locals  are  affiliated  with 
labor  councils  throughout  the  nation  and  we  have  worked 
for  equal  justice  since  our  inception.   In  conjunction  with 
the  AFL-CIO  we  have  worked  for  the  passage  of  the  1964  Civil 
Rights  Act,  its  amendment  in  1972,  the  1978  Pregnancy  Dis- 
crimination Act  and  the  Equal  Pay  Act.   Our  members  have 
been  in  the  forefront  on  the  issue  of  women  in  employment. 
In  1974,  we  were  one  of  the  first  unions  to  establish  a 
Women's  Department.   We  have  endorsed  the  ERA  and  support  its 
ratification.   The  ratification  of  the  ERA  is  crucial  to  the 
elimination  of  sex  discrimination  in  this  country.   However, 
pending  ratification  of  the  ERA  there  are  many  avenues  which 
can  lead  to  equal  rights  for  women  in  the  workplace. 

The  government  now  has  in  place  the  new  structure  of 
the  Equal  Employment  Opportunity  Commission  which  places  all 
functions  of  equal  employment  under  one  agency.   This  has 
helped  to  cut  down  on  duplication  of  function  within  the 
government  and  created  a  mechanism  for  assuring  uniformity 
in  the  regulatory  arm  of  discrimination. 

i  717  of  the  1964  Civil  Rights  Act  requires  that  the 
government  maintain  Affirmative  Action  Plans  and  eliminate 
discrimination  in  the  workplace.   Many  government  agencies 
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have  not  set  up  nor  do  they  maintain  affirmative  action 
plans . 

i  310  of  the  1978  Civil  Service  Reform  Act  mandated  the 
establishment  of  an  equal  opportunity  recruitment  program. 
At  the  present  time  the  Federal  Equal  Opportunity  Recruitment 
Program  (FEORP)  is  only  established  in  approximately  3  0%  of 
the  agencies  of  the  federal  government. 

The  problems  which  women  are  facing  in  achieving  equal 
rights  in  employment  are  revealed  in  the  data  collected  by  the 
Bureau  of  Labor  Statistics.   In  1979,  according  to  the  Bureau 
of  Labor  Statistics  the  total  civilian  labor  force  16  years 
and  over  was  114,985.   Women  represented  51,385  or  42.1%  of 
these  persons.   Women  are  in  the  workplace  which  is  the  topic 
of  the  hearing  today.   Yet  in  1978,  the  average  annual  earn- 
ings of  women  were  $9,350  and  that  of  men  were  $15,370.   Even 
in  occupations  where  women  represented  the  majority  of  the 
workers,  women  earned  less.   Females  represented  7  6%  of  the 
clerical  workers  in  1978,  yet  they  earned  on  the  average 
$6,128  less  than  their  male  counterparts.   In  the  area  of 
managers  and  administrators,  where  females  represented  27% 
of  the  workers,  the  average  annual  earning  gap  widened  to 
approximately  $9,300.   Let  us  be  clear  on  this  point.   This 
is  not  a  difference  based  on  education,  skills  or  other  job 
related  criteria.   The  persons  employed  in  these  job  cate- 
gories are  doing  the  same  or  similar  jobs  which  require  the 
same  or  similar  skills  but  these  persons  are  being  paid 
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differently  based  on  their  sex. 

Lest  we  dismiss  those  wage  differences  as  being  based  on 
something  other  than  sex,  let  me  cite  the  1980  "Report  Of  The 
President's  Advisory  Committee  for  Women'.' .  .Although  there  are 
areas  in  which  this  Committee  will  make  recommendations,  there 
are  far  too  many  that  still  echo  the  needs  that  earlier  Com- 
missions articulated."  The  case  of  Kyriazi  v.  Western  Electric 
Corp.,  461  Federal  Supplement  894  (1978)  is  illustrative  of 
the  overwhelming  problems  females  in  this  country  are  facing 
in  employment.   Ms.  Kyriazi  wanted  to  work,  was  qualified  to 
do  her  job  and  was  prevented  from  doing  her  job  because  of  her 
sex.  Ms.  Kyriazi 's  supervisors  refused  to  promote  her,  un- 
fairly evaluated  her  and  permitted  male  employees  to  harass 
and  intimidate  her.  Ms.  Kyriazi 's  case  is  not  a  single  isolated 
incident.   Another  female  employee  Sandra  G.  Bundy  sued  her 
employer,  the  District  of  Columbia  Department  of  Corrections, 
for  sexual  harassment  on  her  job.   Ms.  Bundy  like  Ms-  Kyriazi 
wanted  to  work,  was  qualified  for  her  job  and  was  prevented 
from  doing  her  job  because  of  her  sex.  Ms.  Bundy  was  subjected 
to  repeated  sexual  advances  by  two  of  her  supervisors  and  when 
she  complained  to  her  supervisors'  superior  was  requested  by 
the  superior  to  engage  in  sexual  behavior.   Upon  rejection 
of  all  these  advances,  Ms.  Bundy  was  then  unfairly  evaluated 
on  her  work  performance  and  may  possibly  have  been  denied  her 
opportunities  for  promotion. 

There  are  remedies  available  now  for  the  achievement  of 
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equal  rights  for  women.   To  resolve  the  existing  problems  of 
women  in  employment  pending  ERA  ratification  we  recommend  that 
this  Committee  require  each  agency  to  have  an  affirmative 
action  plan  as  required  by  law.   We  recommend  that  these  plans 
be  enforced  and  that  0PM  issue  a  regulation  which  would  pro- 
vide that  any  management  official  who  fails  to  establish  and 
enforce  an  affirmative  action  plan  will  be  disciplined. 

Equal  Employment  Opportunity  is  one  of  the  critical 
elements  of  performance  for  all  management  officials  of  the 
government.   Under  the  new  standards  for  performance,  when  one 
fails  to  perform  a  critical  element  of  one's  job  they  may  be 
subject  to  discipline.   This  could  be  in  the  nature  of  a  denial 
of  a  pay  raise  when  a  member  of  the  Senior  Executive  Service 
fails  to  perform  in  this  area. 

We  recommend  that  the  provisions  of  FEORP  be  used  to 
reassign  current  employees  who  are  qualified  to  positions  where 
females  are  underrepresented. 

We  feel  that  the  adsove  recommendations  will  do  much  toward 
the  achievement  of  equal  rights  for  women.   AFGE  appreciates 
the  opportunity  to  work  together  with  this  Committee  and  the 
government  toward  the  elimination  of  inequality  in  employment. 

Senator  Hawkins.  The  meeting  is  adjourned. 
[Whereupon,  at  3:58  p.m.,  the  committee  adjourned.] 


SEX  DISCRIMINATION  IN  THE  WORKPLACE,  1981 


TUESDAY,  APRIL  21,  1981 

U.S.  Senate, 
Committee  on  Labor  and  Human  Resources, 

Washington,  D.C. 
The  committee  met,  pursuant  to  notice,  at  10:38  a.m.,  in  room 
4232,  Dirksen  Senate  Office  Building,  Senator  Orrin  Hatch  (chair- 
man of  the  committee)  presiding. 
Present:  Senators  Hatch  and  Kennedy. 

Opening  Statement  of  Senator  Hatch 

The  Chairman.  My  decision,  as  chairman  of  this  committee,  to 
hold  various  hearings  on  sex  discrimination  was  based  on  three 
factors.  No.  1  is  my  strong  belief  in  the  protection  of  civil  rights  for 
all  Americans  and  the  need  to  eliminate  all  discrimination  based 
on  impermissible  grounds;  No.  2  is  the  need  to  bring  to  public 
attention  the  extent  of  the  problem,  its  different  viewpoints,  and 
an  ultimate  solution;  and  No.  3  because  we  have  to  do  everything 
possible  to  unleash  the  full  potential  of  the  other  50  percent  of  our 
human  resources — the  women  of  America. 

With  the  high  rate  of  inflation  and  the  fact  that  more  women  are 
desiring  and  needing  to  enter  the  work  force,  it  is  important  that 
we  promote  a  climate  in  the  workplace  which  will  make  it  possible 
for  anyone  to  enter  it  without  fear  or  intimidation  simply  because 
of  their  sex. 

The  women  of  this  country  have  a  rich  history  of  working  to 
make  America  strong  and  to  mobilize  themselves  in  times  of  na- 
tional emergencies.  The  prime  example  is  how  they  readily  worked 
in  our  defense  plants  during  World  War  II.  At  that  time,  we 
eliminated  employment  barriers  and  the  women  entered  the  work 
force  at  an  unprecedented  rate.  If  we  did  it  then,  we  can  do  it  now. 

This  morning's  hearing  concentrates  on  one  aspect  of  the  em- 
ployment picture  which  many  women  have  said  has  made  it  diffi- 
cult, if  not  impossible,  for  them  to  enter  the  work  force— sexual 
harassrnent.  While  an  examination  of  other  aspects  of  sex  discrimi- 
nation is  beyond  the  constraints  of  our  time  today,  the  issue  of 
sexual  harassment  is  important  and  timely.  It  is  my  intent  to  focus 
this  hearing  on  the  issue  of  sex  harassment  as  defined  in  those 
regulations  issued  by  the  EEOC  on  November  10,  1980.  I  will  be 
especially  interested  in  learning  about  the  extent  and  nature  of  the 
problem  and  how  effective  the  new  regulations  will  be  in  eliminat- 
ing sexual  harassment. 

Rhetorically,  I  must  now  ask:  Is  the  definition  of  sexual  harass- 
ment, as  found  in  the  regulations,  too  inclusive  or  too  exclusive? 
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Will  these  regulations  create  more  antagonism  against  women  in 
the  workplace? 

Do  these  regulations  place  an  undue  burden  on  the  employer?  Do 
these  regulations  have  the  potential  for  infringing  upon  freedom  of 
expression  of  others?  Will  they  help  create  more  employment  op- 
portunities for  women,  or  will  they  be  a  drain  on  the  economy? 
And  last  but  not  least,  what  assurance  is  there  that  the  EEOC  will 
make  findings  on  complaints  in  an  even-handed  manner? 

I  look  forward  to  the  testimony  of  our  witnesses  and  appreciate 
the  preparation  they  have  undertaken  to  help  us  compile  a  record 
on  which  we  may  base  the  future  of  our  domestic  civil  rights. 

We  are  happy  to  have  Senator  Kennedy  here  today  and  we  will 
turn  the  time  over  to  him. 

Opening  Statement  of  Senator  Kennedy 

Senator  Kennedy.  Thank  you  very  much,  Mr.  Chairman. 

I  want  to  express  my  appreciation  to  the  chairman  of  the  Senate 
Committee  on  Labor  and  Human  Resources,  Senator  Hatch,  for 
continuing  our  detailed  examination  of  sex  discrimination  by  hold- 
ing this  hearing  on  sexual  harassment  in  the  workplace. 

Sexual  harassment  in  the  workplace  has  existed  for  a  long  time 
but  has  only  recently  emerged  as  an  issue  for  public  debate. 

The  Equal  Employment  Opportunity  Commission  is  to  be  com- 
mended for  once  again  playing  a  crucial  role  in  seeking  to  elimi- 
nate yet  another  of  the  practices  and  attitudes  which  perpetuate 
barriers  to  equality  in  employment. 

The  guidelines  on  sexual  harassment  have  served  both  to  raise 
our  level  of  awareness  and  to  encourage  employers  to  provide  a 
working  environment  in  which  this  practice  will  no  longer  be 
condoned.  As  significant  as  these  guidelines  may  prove  to  be  in 
removing  another  barrier  to  full  equality,  they  cannot  be  viewed  in 
isolation. 

Equality  for  working  women  has  been  mandated  by  title  VII  of 
the  Civil  Rights  Act  since  1964.  Yet,  the  economic  condition  of 
these  women  continues  to  fall  far  short  of  the  promise  contained  in 
the  act.  Sex  discrimination  remains  a  widespread  social  and  eco- 
nomic evil.  Although  more  women  are  working  today  than  ever 
before,  their  economic  status  is  worsening.  In  1955,  women  earned 
64  cents  for  every  dollar  that  men  earned;  today,  they  earn  only  59 
cents. 

Millions  of  women  continue  to  live  in  poverty.  Few  are  visible  in 
positions  of  authority;  the  vast  majority  are  stuck  in  low-paying, 
dead-end  jobs,  with  no  real  prospect  for  promotion. 

The  central  fact  is  that  overcoming  the  deep-seated  prejudices 
and  customs  which  underlie  discriminatory  employment  practices 
is  neither  an  easy  nor  a  fast  process.  So,  as  important  and  valuable 
as  the  guidelines  on  sexual  harassment  are,  they  will  only  be 
effective  if  Federal  equal  employment  agencies  enforce  them.  Yet, 
just  as  the  Federal  enforcement  structure  begins  to  show  signs  of 
making  a  real  dent  in  the  second-class  economic  status  of  women, 
there  appears  to  be  a  major  effort  underway  to  drastically  curtail 
these  efforts. 

Immediately  after  the  election,  the  Reagan  transition  team  for 
the  EEOC  called  for  the  elimination  of  affirmative  action.  Others 


335 

would  eliminate  the  Office  of  Federal  Contract  Compliance.  Regula- 
tory changes  have  been  proposed  which  would  eliminate  coverage 
for  80  percent  of  Federal  contractors. 

This  committee,  over  the  objections  of  the  minority,  has  endorsed 
a  20-percent  budget  cut  for  EEOC  and  called  for  the  virtual  elimi- 
nation of  the  aqency's  program  designed  to  eliminate  systematic 
discrimination.  Three  months  after  taking  office,  the  administra- 
tion has  failed  to  fill  those  positions  most  directly  responsible  for 
enforcing  discrimination  laws  at  both  the  Department  of  Labor  and 
EEOC. 

If  we  are  serious  about  eliminating  sex  discrimination,  we  must 
continue  our  commitment  to  goals  and  timetables.  We  should  not 
kid  ourselves  that  voluntary  compliance  will  work.  Programs  with- 
out sanctions  will  not  work.  In  the  coming  .weeks,  the  administra- 
tion's position  on  these  matters  will  be  made  clear,  and  I  am 
hopeful  that  the  President  will  reject  the  advice  of  those  who 
would  turn  back  the  clock  in  our  historic  commitment  to  equal 
employment  opportunity  just  as  these  laws  are  beginning  to  bring 
a  measure  of  fairness  and  equality  to  millions  of  working  men  and 
women. 

I  thank  the  Chairman. 

The  Chairman.  Thank  you,  Senator  Kennedy.  At  this  point  we 
will  include  in  the  record  statements  from  Senator  Williams  and 
Senator  Humphrey. 

[The  prepared  statements  of  Senator  Williams  and  Senator  Hum- 
phrey follow:] 

Prepared  Statement  of  Senator  Harrison  A.  Williams,  Jr. 

Senator  Williams.  This  hearing  is  the  second  held  by  the  Labor 
and  Human  Resources  Committee  this  session  centering  on  social 
and  economic  discrimination  against  women.  Chairman  Hatch  de- 
serves praise  for  focusing  on  this  issue  so  quickly  and  so  forth 
rightly. 

It  is  my  understanding  that  today's  hearing  will  deal  specifically 
with  the  problem  of  sexual  harassment  in  the  workplace.  This 
gives  the  committee  an  excellent  opportunity  to  put  to  rest,  once 
and  for  all,  the  notion  that  advances  and  innuendos  directed  at 
working  women  are  predictable  responses  to  verbal  or  nonverbal 
enticements  of  some  sort.  It  is  hard  to  believe  that  in  this  day  and 
age  any  thinking  person  would  believe  such  a  thing.  Unfortunately, 
this  was  the  accepted  explanation  for  sexual  harassment  during 
most  of  my  professional  life  and,  I  imagine,  there  are  those  who 
still  believe  it. 

This  hearing  also  gives  the  committee  an  opportunity  to  discuss 
the  new  EEOC  guidelines  for  judging  what  sort  or  conduct  consti- 
tutes harassment.  These  guidelines  have  already  come  under  heavy 
criticism  for  lack  of  clarity  and  potential  unfairness  to  defendants. 
This  sort  of  criticism  has  been  leveled  against  many  beneficial 
statutes  and  regulations.  Therefore,  while  the  committee  should 
make  every  effort  in  its  oversight  capacity  to  make  appropriate 
clarifications  and  modifications  in  the  new  regulations,  I  hope  that 
it  will  support  the  EEOC's  initiative  in  this  matter. 
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There  are  few  causes  which  are  as  important  as  the  fight  for 
social  and  economic  equality  for  women.  Sexual  harassment  in  the 
workplace  has  traditionally  been  a  major  obstacle  to  social  and 
economic  progress  for  women.  I  am  sure  that  all  fair  clear-thinking 
persons  are  committed  to  the  removal  of  such  obstacles.  The  only 
disagreement  is  over  the  role  the  Government  should  play  in  this 
effort. 

I  am  convinced  that  it  is  essential  that  the  Government  take  a 
powerful  and  affirmative  role  in  the  battle  against  harassment  as 
well  as  other  forms  of  sexual  discrimination.  The  EEOC's  new 
guidelines  represent  this  sort  of  commitment.  It  is  a  commitment 
that  the  new  administration  should  not  back  away  from. 

Prepared  Statement  of  Senator  Gordon  J.  Humphrey 

Senator  Humphrey.  Mr.  Chairman.  I'm  sorry  that  I  am  unable  to 
join  you  in  your  important  exploration  of  the  issue  of  sex  discrimi- 
nation in  the  workplace.  The  Sea  Power  and  Force  Projection 
Subcommittee,  of  which  I  am  a  member,  is  now  marking  up  the 
subcommittee's  portion  of  S.  815,  the  fiscal  year  1982  Department 
of  Defense  authorization,  and  it  is  most  important  that  I  attend 
this  executive  session. 

Despite  my  required  absence,  I  want  the  witnesses  to  know  that 
their  testimony  will  be  reviewed.  Sex  discrimination  in  the  work- 
place is  a  troubling  and  controversial  matter.  Equal  pay  for  equal 
work  should  be  the  rule,  but  sometimes  there  is  difficulty  in  agree- 
ing on  a  definition  of  "equal  work."  Furthermore,  sexual  favors 
should  never  be  required  for  employment  or  advancement,  nor 
should  sexual  favors  ever  be  used  by  employees  to  gain  a  special 
status  from  their  employers.  Therefore,  I  look  forward  to  hearing 
what  the  several  distinguished  panels  have  to  say  about  the  issue 
of  sex  discrimination  in  the  workplace. 

The  Chairman.  Our  first  witness  today  will  be  Mr.  J.  Clay 
Smith,  Esquire,  Acting  Chairman  of  the  Equal  Employment  Oppor- 
tunity Commission.  Mr.  Smith,  we  are  happy  to  have  you  with  us. 

Mr.  Smith? 

STATEMENT  OF  J.  CLAY  SMITH,  JR.,  ACTING  CHAIRMAN, 
EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION,  ACCOM- 
PANIED BY  LEROY  D,  CLARK,  GENERAL  COUNSEL,  EQUAL 
EMPLOYMENT  OPPORTUNITY  COMMISSION;  KAREN  DANART, 
ACTING  DIRECTOR,  OFFICE  OF  POLICY  IMPLEMENTATION, 
EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION;  AND 
MERLE  HELEN  MORROW,  SUPERVISORY  ATTORNEY,  OFFICE 
OF  POLICY  IMPLEMENTATION,  EQUAL  EMPLOYMENT  OPPOR- 
TUNITY COMMISSION 

Mr.  Smith.  Chairman  Hatch,  Senator  Kennedy,  and  other  mem- 
bers of 

The  Chairman.  Could  you  move  your  microphone  up  close  to 
you.  Clay,  so  that  everybody  in  the  room  can  hear  you? 

Mr.  Smith.  Senator  Hatch,  Senator  Kennedy,  and  other  members 
of  the  committee,  I  am  J.  Clay  Smith,  Jr.,  Acting  Chairman  of  the 
Equal  Employment  Opportunity  Commission.  Sitting  with  me 
today  to  my  far  left  is  Merle  Morrow  of  the  Office  of  Policy  Imple- 
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mentation;  to  my  immediate  left  is  Karen  Danart,  who  is  Director 
of  that  office.  To  my  immediate  right  is  the  General  Counsel  of  the 
Commission,  Leroy  Clark. 

The  Equal  Employment  Opportunity  Commission  is  a  five- 
member  bipartisan  Commission  having  principal  responsibility  for 
the  administration  and  enforcement  of  Federal  laws  prohibiting 
discrimination  in  employment,  including  title  VII  of  the  Civil 
Rights  Act  of  1964,  as  amended.  Since  the  early  days  of  our  exist- 
ence as  an  agency,  we  have  recognized  that  harassment  in  the 
workplace,  which  is  based  on  race,  religion,  national  origin,  color, 
or  sex,  constitutes  a  violation  of  title  VII  because  it  imposes  an 
adverse  term  or  condition  of  employment  on  one  class  of  people 
which  is  not  imposed  on  any  other  classes  of  people.  It  unfairly 
handicaps  and  disadvantages  those  people  against  whom  it  is  di- 
rected, often  making  it  impossible  for  them  to  perform  their  jobs. 
While  the  Commission  continues  to  actively  oppose  harassment  in 
the  workplace  on  any  title  VII  basis,  I  will  limit  my  testimony 
today  to  harassment  on  the  basis  of  sex  which  takes  the  form  of 
sexual  harassment. 

That  sexual  harassment  is  widespread  is  not  to  be  denied.  Ac- 
cording to  Lin  Farley,  the  author  of  "Sexual  Shakedown," 

In  May  1975,  the  Women's  Affairs  Section  of  the  Human  Affairs  Program  at 
Cornell  University  distributed  the  first  questionnaire  ever  devoted  solely  to  the 
topic  of  sexual  harassment  *  *  *  70  percent  (of  the  respondents  had)  personally 
experienced  some  form  of  harassment. 

In  1976,  "Redbook"  magazine  published  a  questionnaire  on 
sexual  harassment  to  which  over  9,000  women  responded.  Of  this 
number,  1  in  10  reported  that  they  had  experienced  unwanted 
sexual  attentions  on  the  job.  Additionally,  a  statistically  significant 
study  conducted  by  the  U.S.  Merit  Systems  Protection  Board  shows 
that  during  the  2  years  prior  to  the  survey,  which  was  done  in 
early  1980,  42  percent  of  all  federally  employed  women  surveyed 
reported  that  they  were  victims  of  sexual  harassment.  Also,  during 
the  late  1970's,  cases  involving  sexual  harassment  were  decided  in 
six  Federal  circuit  courts  and  seven  additional  cases  were  decided 
in  Federal  district  courts. 

In  addition  to  this  activity  in  the  courts,  in  1979  the  Subcommit- 
tee on  Investigations  of  the  House  Committee  on  Post  Office  and 
Civil  Service  held  hearings  on  sexual  harassment  in  the  Federal 
Government.  These  hearings  established  that  sexual  harassment 
was  widespread  in  the  Federal  Government  and  established  the 
need  for  guidance  from  our  Commission  with  respect  to  this  issue. 
The  Commission  realized,  however,  that  any  guidance  which  was 
issued  with  respect  to  sexual  harassment  would  necessarily  apply 
equally  to  all  employers  covered  by  title  VII,  and  we  further  real- 
ized, from  the  activity  in  the  courts,  that  both  public  and  private 
employers  were  in  need  of  help  in  understanding  and  defining 
their  liability  for  acts  of  sexual  harassment  in  the  workplace  and 
were  in  need  of  help  in  determining  how  to  mitigate  that  liability. 
Therefore,  the  Commission  decided  that  guidelines  should  be  issued 
to  give  employers  notice  of  the  guidance  and  to  give  them  an 
opportunity  to  comment  along  with  other  members  of  the  public 
and  Federal  agencies.  Since  guidelines  are  regularly  published  in 
the  Federal  Register  for  public  notice  and  comment  and  are  also 
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regularly  circulated  to  Federal  agencies  for  comment,  this  format 
appeared  to  be  the  vehicle  which  would  best  serve  the  interests  of 
all  concerned. 

On  April  11,  1980,  the  interim  guidelines  were  published  in  the 
Federal  Register  for  a  60-day  period  for  public  comment.  In  addi- 
tion to  the  comments  received  from  Federal  agencies,  the  Commis- 
sion received  168  letters  in  response  to  this  publication.  These 
comments  came  from  persons  throughout  the  public  and  private 
sectors.  The  single  most  prevalent  group  of  comments  took  the 
form  of  praise  for  the  Commission  for  publishing  guidelines  on  the 
issue  of  sexual  harassment  and  for  the  content  of  the  guidelines. 
The  Commission  was  gratified  by  this  high  degree  of  favorable 
response  which  the  guidelines  elicited,  recognizing  that  this  was  an 
unusual  phenomenon  in  recent  Federal  experience. 

The  final  guidelines  were  published  in  the  Federal  Register  on 
November  10,  1980.  I  will  discuss  them  now,  section  by  section.  The 
first  subsection  of  the  guidelines  states  that  sexual  harassment  is  a 
violation  of  title  VII  and  defines  sexual  harassment  as  follows: 

Unwelcome  sexual  advances,  requests  for  sexual  favors,  and  other  verbal  or 
physical  conduct  of  a  sexual  nature  constitute  sexual  harassment  when  (1)  submis- 
sion to  such  conduct  is  made  either  explicitly  or  implicitly  a  term  or  condition  of  an 
individual's  employment,  (2)  submission  to  or  rejection  of  such  conduct  by  an  indi- 
vidual is  used  as  the  basis  for  employment  decisions  affecting  such  individual,  or  (3) 
such  conduct  has  the  purpose  or  effect  of  unreasonably  interferring  with  an  individ- 
ual's work  performance  or  creating  an  intimidating,  hostile,  or  offensive  working 
environment. 

A  number  of  persons  who  responded  to  the  publication  of  the 
guidelines  suggested  that  this  definition  of  sexual  harassment 
should  be  more  specific  both  as  a  general  proposition  and  as  a 
means  for  strengthening  the  guidelines,  particularly  with  regard  to 
section  1604.11(a)(3),  the  section  which  provides  that: 

Unwelcome  sexual  advances,  requests  for  sexual  favors,  and  other  verbal  or 
physical  conduct  of  a  sexual  nature  constitute  harassment  when  *  *  *  such  con- 
duct has  the  purpose  or  effect  of  unreasonably  interfering  with  an  individual's  work 
performance  or  creating  an  intimidating,  hostile,  or  offensive  working  environment. 

These  comments  were  carefully  considered  by  the  Commission, 
and  after  much  consideration,  the  Commission  decided  that  the 
definition  should  stand  as  written,  with  one  word  changed  for  the 
sake  of  clarity.  This  conclusion  was  based  on  two  factors.  First,  the 
Commission  has  held  in  its  decisions  that  this  definition  is  applica- 
ble in  cases  of  harassment  based  on  national  origin,  race,  and 
religion  since  1968,  1969,  and  1971,  respectively,  and  the  courts 
have  also  recognized  this  form  of  harassment  as  discriminatory.  At 
this  time,  the  Commission  sees  no  justification  for  treating  harass- 
ment based  on  sex  any  differently  than  harassment  based  on  race, 
religion,  color,  or  national  origin,  for  we  agree  with  the  following 
statement  contained  in  the  report  of  the  Senate  Commission  on 
Labor  and  Public  Welfare  when  title  VII  was  amended  by  the 
Equal  Employment  Opportunity  Act  of  1972:  "*  *  *  discrimination 
against  women  is  no  less  serious  than  other  prohibited  forms  of 
discrimination  and  *  *  *  it  is  to  be  accorded  the  same  degree  of 
concern  given  to  any  type  of  similarly  unlawful  conduct."  One 
court  recognized  this  specific  form  of  sexual  harassment  prior  to 
the  issuance  of  the  guidelines,  and  at  least  two  courts  have  sup- 
ported the  definition  since  the  guidelines  were  issued. 


339 

The  second  factor  that  played  a  part  in  the  Commission's  deter- 
mination was  the  difficulty  inherent  in  framing  a  specific  defini- 
tion which  does  not  include  behavior  which  is  perfectly  acceptable 
social  behavior  and  has  no  relevance  at  all  to  title  VII.  This  diffi- 
culty is  due  to  the  fact  that  the  same  actions  which,  under  one  set 
of  circumstances,  would  constitute  sexual  harassment,  might, 
under  another  set  of  circumstances,  constitute  acceptable  social 
behavior.  Also,  this  is  a  developing  area  of  the  law,  and  the  Com- 
mission wanted  to  give  guidance  without  being  so  definitive  that 
the  guidelines  would  require  amendments  with  each  new  develop- 
ment. Rather,  as  stated  in  subsection  (b)  of  the  guidelines,  the 
Commission  will  consider  each  case  alleging  sexual  harassment  on 
a  case-by-case  basis  and  consider  such  factors  as  the  nature  of  the 
alleged  sexual  advances  and  the  context  in  which  they  occurred. 
This  way,  the  Commission  will  be  able  to  issue  and  publish  fact- 
specific  decisions  and  further  clarify  and  refine  the  definition 
through  examples  and  discussion  contained  in  the  decisions. 

Since  the  publication  of  the  final  guidelines  in  November  1980, 
the  Commission  has  issued  three  decisions.  We  are  currently  con- 
sidering a  fourth  decision  for  issuance,  and  I  have  instructed  staff 
to  present  additional  decisions  to  the  Commission  for  consideration 
so  as  to  provide  additional  guidance  for  the  public.  These  decisions 
all  speak  to  areas  of  the  guidelines  which  the  Commission  consid- 
ers appropriate  for  further  development  or  explanation  through 
the  kind  of  discussion  that  is  not  possible  in  a  set  of  guidelines  but 
is  necessary  to  the  resolution  of  an  individual  charge  of  discrimina- 
tion. The  Commission  feels  that  well-developed,  fact-specific  deci- 
sions are  the  appropriate  vehicles  for  further  refining  the  defini- 
tion of  sexual  harassment. 

The  guidelines  follow  the  well-established  common  law  standard 
of  respondeat  superior.  That  is,  they  state  that  an  employer  is 
responsible  for  the  acts  of  its  supervisors  and  agents.  This  responsi- 
bility exists  regardless  of  the  existence  of  circumstances  which 
would  be  mitigating  factors  if  the  person  who  committed  the  acts 
were  not  a  supervisor  or  an  agent,  for  example,  lack  of  knowledge 
of  the  acts  on  the  part  of  the  employer  or  publication  of  a  policy 
prohibiting  the  acts.  This  is  the  standard  which  the  courts  have 
previously  applied  in  all  areas  of  title  VII  law.  It  is  true  that  some 
courts  failed  to  apply  this  standard  in  sexual  harassment  cases  at 
the  outset  of,  the  development  of  this  legal  issue,  however,  it 
should  be  noted  that  some  courts  were  initially  slow  to  grant 
sexual  harassment  the  same  legal  status  as  other  title  VII  issues 
on  any  front. 

Moreover,  some  courts  did  apply  the  respondeat  superior  doc- 
trine prior  to  the  issuance  of  the  guidelines.  For  example,  one  court 
stated  in  1976,  "For,  if  this  sexual  harassment  was  a  policy  or 
practice  of  the  plaintiffs  supervisor,  then  it  was  the — employer's — 
policy  or  practice,  which  is  prohibited  by  title  VII." 

In  other  early  sexual  harassment  cases,  the  courts  concluded 
that— 

*  *  *  respondeat  superior  does  apply  here,  where  the  action  complained  of  was 
that  of  a  supervisor,  authorized  to  hire,  fire,  discipline  or  promote,  or  at  least  to 
participate  in  or  recommend  such  actions,  even  though  what  the  supervisor  is  said 
to  have  done  violates  company  policy",  and  that,  "Generally  speaking,  an  employer 
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is  chargeable  with  title  VII  violations  occasioned  by  discriminatory  practices  of 
supervisory  personnel. 

The  comments  which  dealt  with  employer  liability  for  acts  of 
supervisors  and  agents  were  read  in  conjunction  with  court  prece- 
dent and  Commission  policy  in  this  and  all  other  areas  of  title  VII 
law,  and  the  Commission  concluded  that  there  was  no  justification 
for  distinguishing  the  issue  of  sexual  harassment  from  other  title 
VII  issues. 

The  application  of  the  principle  of  respondeat  superior  in  title 
VII  law  is  far  less  onerous  than  in  other  areas  of  law,  such  as  tort 
law,  because  there  are  no  provisions  in  title  VII  for  punitive  or 
compensatory  damages,  either  as  money  payable  to  the  employee 
above  and  beyond  that  which  is  actually  lost  or  as  fines.  This 
means  that  where  an  employer  knows  of  acts  of  sexual  harassment 
which  have  been  committed  by  a  supervisor  or  an  agent  and  recti- 
fies the  actual  results  of  those  actions,  a  further  remedy  under  title 
VII  would  be  unlikely  in  the  administrative  process.  Clearly,  the 
Commission  would  not  sue  for  a  remedy  which  has  already  been 
granted. 

Let  me  at  this  point,  go  back  to  the  interim  guidelines.  As 
originally  published:  Subsection  (d)  of  the  guidelines  provided: 

With  respect  to  persons  other  than  those  mentioned  in  Subsection  (c)  above,"  (that 
is,  supervisors  and  agents),  an  employer  is  responsible  for  acts  of  sexual  harassment 
in  the  w^orkplace  where  the  employer  or  its  agents  or  supervisory  employees  knows 
or  should  have  known  of  the  conduct.  An  employer  may  rebut  apparent  liability  for 
such  acts  by  showing  that  it  took  immediate  and  appropriate  corrective  action. 

The  comments  we  received  showed  that  we  needed  to  clarify 
what  we  meant  by  our  reference  to  "persons  other  than,"  and  so 
we  rewrote  subsection  (d)  and  limited  it  to  cover  liability  for  sexual 
harassment  by  coworkers.  We  retained  the  provision  that  sets  out 
the  requirement  for  actual  or  constructive  knowledge  on  the  part 
of  the  employer  and  the  provision  for  a  defense  which  consists  of  a 
showing  that  the  employer  took  immediate  and  appropriate  correc- 
tive action  when  it  discovered  the  violation. 

Then  we  added  a  new  subsection  (e)  to  cover  actions  by  persons 
who  do  not  work  for  the  employer,  persons  who  regularly  come  to 
repair  equipment  or  make  deliveries  at  an  employer's  facility  and 
harass  an  employee  while  they  are  on  the  employer's  premises.  We 
also  retained  the  requirement  in  this  subsection  that  employers 
have  knowledge  before  liability  can  vest  and  retained  the  provision 
for  a  defense  consisting  of  a  showing  of  immediate  and  appropriate 
corrective  action.  In  addition,  we  expanded  the  provisions  of  the 
original  subsection  to  state  that,  "in  reviewing  these  cases,  the 
Commission  will  consider  the  extent  of  the  employer's  control  and 
any  other  legal  responsibility  which  the  employer  might  have  with 
respect  to  such  nonemployees."  Clearly,  control  is  given  in  the  case 
of  an  employee,  but  is  not  necessarily  present  in  the  case  of  a 
nonemployee  and  must  be  established  in  order  to  establish  a  viola- 
tion. However,  where  both  knowledge  and  control  do  exist  on  the 
part  of  the  employer,  there  is  an  obligation  under  title  VII  for  the 
employer  to  maintain  an  atmosphere  that  is  free  of  sexual  harass- 
ment, so  that  members  of  one  sex  are  not  required  to  work  under 
different  and  less  advantageous  terms  and  conditions  of  employ- 
ment than  members  of  the  other  sex. 
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In  connection  with  these  two  subsections,  some  commentors  were 
concerned  with  what  constitutes  "appropriate  corrective  action."  If 
the  action  is  "corrective,"  that  is,  if  it,  in  fact,  eUminates  the  illegal 
behavior,  then  it  is  appropriate;  however,  actions  which  result  in 
the  elimination  of  the  illegal  behavior  in  one  workplace  might  not 
have  the  same  result  in  another  workplace.  Since  appropriateness 
will  have  to  be  determined  on  a  case-by-case  basis,  we  did  not  make 
any  changes  in  the  original  language. 

Subsection  (0  of  the  guidelines  provides  that: 

Prevention  is  the  best  tool  for  the  elimination  of  sexual  harassment.  An  employer 
should  take  all  steps  necessary  to  prevent  sexual  harassment  from  occurring,  such 
as  affirmatively  raising  the  subject,  expressing  strong  disapproval,  developing  appro- 
priate sanctions,  informing  employees  of  their  right  to  raise  and  how  to  raise  the 
issue  of  harassment  under  Title  VII,  and  developing  methods  to  sensitize  all  con- 
cerned. 

This  subsection  contains  the  major  thrust  of  the  guidelines,  that 
is,  "Prevention  is  the  best  tool  for  the  elimination  of  sexual  harass- 
ment." The  suggestions  offered  in  this  subsection  give  employers 
assistance  in  preventing  an  invidious  form  of  discrimination  that 
inflicts  substantial  psychological  damage  to  its  victims,  in  addition 
to  the  monetary  damage  that  it  inflicts.  It  is  most  important  when 
considering  the  issue  of  sexual  harassment  that  we  bear  this  psy- 
chological damage  in  mind  and  recognize  that,  while  it  is  difficult 
to  remedy,  it  can,  in  many  cases,  be  prevented. 

Some  commentors  requested  greater  specificity  with  respect  to 
the  examples  of  preventative  action  which  an  employer  might  take. 
The  Commission  decided  that  it  would  not  go  beyond  making  the 
suggestions  which  were  already  set  out  in  the  guidelines.  We  do 
not  want  to  require  that  employers  take  previously  determined 
steps  to  prevent  sexual  harassment  because  the  Commission  feels 
that  each  workplace  is  unique,  and  steps  which  might  be  effective 
in  one  workplace  might  fail  in  another.  The  cost  factor  was  also 
considered.  An  extensive,  formalized  training  program  might  be 
effective  and  appropriate  in  a  large  corporation,  but  a  less  expen- 
sive, informal  means  of  communicating  the  employer's  concerns  to 
management  and  the  employees  might  be  more  efficient  and  effec- 
tive in  a  small  business.  I  have  also  made  both  the  Commissioners 
and  staff  available,  within  budgetary  constraints,  to  speak  to  trade 
associations  and  other  employer  and  employee  groups  to  give  fur- 
ther examples  and  to  discuss  ideas  which  members  of  the  groups 
have  for  preventing  sexual  harassment. 

Several  people  who  submitted  written  comments  and  a  large 
number  of  members  of  the  public  who  telephoned  the  Commission 
asked  whether  employees  who  are  denied  an  employment  benefit 
are  covered  by  the  guidelines  when  the  benefit  is  received  by  a 
person  who  is  granting  sexual  favors  to  their  mutual  supervisor. 
While  we  realize  that  this  does  not  state  a  case  of  sexual  harass- 
ment, since  we  assume  that  the  employee  who  received  the  benefit 
is  granting  the  sexual  favors  willingly  and  has  not  been  coerced 
into  the  relationship,  it  is  obviously  related  to  that  issue  in  the 
minds  of  the  public.  Therefore,  the  Commission  decided  to  add  a 
new  subsection,  subsection  (g),  to  the  guidelines  to  alert  employers 
that  this  related  issue  is  also  covered  by  title  VII.  This  does  not 
mean,  and  we  did  not  state,  that  this  necessarily  presents  a  viola- 
tion of  title  VII.  It  merely  means  that  the  charge  is  cognizable 
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under  title  VII  and,  if  brought  to  the  Commission,  will  be  decided 
under  that  statute. 

It  is  important  to  understand  that  this  provision  affords  protec- 
tion for  persons  who  are  not  involved  in  the  situation  but  who, 
nevertheless,  are  adversely  affected  by  the  sexual  conduct  of 
others.  Thus,  it  creates  a  balance  of  protection  for  all  persons  in 
the  workplace. 

One  criticism  of  the  guidelines  which  was  raised  by  a  limited 
number  of  commentors  during  the  formal  comment  period  but 
which  has  been  raised  frequently  since  the  guidelines  became  final 
is  that  they  will  cause  an  influx  of  frivolous  charges  at  the  EEOC. 
All  charges  that  are  filed  in  our  field  offices  which  involve  the 
issue  of  sexual  harassment  are  investigated  in  the  field  and  then 
sent  to  headquarters  for  a  decision  on  the  merits  by  the  Commis- 
sion. I  instructed  staff  to  read  through  all  of  the  case  files  which 
are  currently  in  headquarters  and  to  give  me  a  sense  of  the  con- 
tents of  those  case  files.  The  following  is  the  result  of  their  reading. 

There  are  currently  130  sexual  harassment  charges  in  headquar- 
ters. Of  these,  118  contain  corroborative  evidence  that  substanti- 
ates part,  if  not  all,  of  the  charging  party's  allegations.  The  evi- 
dence comes  in  the  form  of  admissions  by  respondent,  statements 
of  people  who  witnessed  the  sexual  advances,  statements  of  others 
subjected  to  the  same  or  similar  conduct  as  charging  party,  and 
other  statements  of  corroboration. 

These  cases,  which  will  be  decided  on  the  merits,  cover  a  wide 
range  of  activity  as  demonstrated  by  the  following:  Fifty-eight  of 
these  charges  involve  unwelcome  physical  contact  of  a  sexual 
nature,  such  as  the  touching  of  a  person's  buttocks  or  hugging  or 
kissing;  77  demands  for  a  person  to  engage  in  a  sexual  act  and  the 
promise  of  a  favorable  employment  decision  if  the  demand  is  met, 
or  the  threat  of  a  negative  action  if  the  demand  is  not  met;  and  26 
involve  the  use  of  vulgar  language  of  a  sexual  nature,  calling  a 
person  sexually  derogatory  names,  making  sexually  derogatory 
comments  about  one  sex,  or  displaying  sexually  explicit  pictures, 
photographs,  or  cartoons. 

From  another  point  of  analysis,  71  of  the  charges  were  brought 
by  women  who  were  fired;  26  were  brought  by  women  who  resigned 
when  the  unwelcome  sexual  activity  became  intolerable;  19  were 
brought  by  women  who  either  were  given  less  desirable  work  as- 
signments, had  their  number  of  hours  of  work  reduced,  or  were 
transferred  to  a  different  work  shift;  7  were  brought  by  women 
who  were  denied  a  promotion;  and  7  were  brought  by  women  who 
were  subjected  to  sexual  activity  which  interfered  with  their  work 
performance  or  created  an  offensive  working  environment. 

In  the  118  charges  which  were  corroborated,  the  acts  of  sexual 
harassment  were  perpetrated  by  supervisors  or  other  management 
officials  in  106  cases,  and  by  coworkers  in  only  12  of  those  cases. 

In  conclusion,  sexual  harassment  in  the  workplace  is  not  a  fig- 
ment of  the  imagination.  It  is  a  real  problem.  The  sexual  harass- 
ment guidelines  are  designed  to  assist  employers  in  their  under- 
standing of  this  sensitive  public  issue  and  to  guide  them  in  develop- 
ing management  training  programs  for  their  companies  and  the 
Federal  Government. 

Thank  you. 

[The  prepared  statement  of  Mr.  Smith  follows:] 
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I  am  J.  Clay  Smich,  Jr. ,  Acting  Chairman  of  the  Equal 
Emplo3mient  Opportunity  Commission. 

The  Equal  Employment  Opportunity  Commission  is  a  five-member 
bipartisan  Commission  having  principal  responsibility  for  the 
administration  and  enforcement  of  Federal  laws  prohibiting 
discrimination  in  employment,  including  Title  VII  of  the  Civil 
Rights  Act  of  1964,  as  amended.   Since  the  early  days  of  our 
existence  as  an  agency,  we  have  recognized  that  harassment  in  the 
workplace,  which  is  based  on  race,  religion,  national  origin, 
color,  or  sex,  constitutes  a  violation  of  Title  VII  because  it 
imposes  an  adverse  term  or  condition  of  employment  on  one  class 
of  people  which  is  not  imposed  on  any  other  classes  of  people. 
It  unfairly  handicaps  and  disadvantages  those  people  against  whom 
it  is  directed,  often  making  it  impossible  for  them  to  perform 
their  jobs.   While  the  Commission  continues  to  actively  oppose 
harassment  in  the  workplace  on  any  Title  VII  basis,  I  will  limit 
my  testimony  today  to  harassment  on  the  basis  of  sex  which  takes 
the  form  of  sexual  harassment. 

That  sexual  .'harassment  is  widespread  is  not  to  be  denied. 
According  to  Lin  Farley,  the  author  of  Sexual  Shakedown,  "In  May 
1975  the  Women's  Affairs  Section  of  the  Human  Affairs  Program  at 
Cornell  University -distributed  the  first  questionnaire  ever 
devoted  solely  to  the  topic  of  sexual  harassment...  70  percent 
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(of  Che  respondents  had)  personally  experienced  some  form  of 
harassment".!/   In  1976,  Redbook  magazine  published  a  question- 
naire on  sexual  harassment  to  which  over  9,000  women  responded. 
Of  this  number,  one  in  ten  reported  that  they  had  experienced 
unwanted  sexual  attentions  on  the  job.  2^/   Additionally,  a  statis- 
tically significant  study  conducted  by  the  U.S.  Merit  Systems 
Protection  Board  shows  that  during  the  two  years  prior  to  the 
survey,  which  was  done  in  early  1980,  42  percent  of  all  federally 
employed  women   surveyed  reported  that  they  were  victims  of 
sexual  harassment.  3_/  Also  during  the  late  1970 's  cases  involving 
sexual  harassment  were  decided  in  six  Federal  Circuit  Courts  and 
seven  additional  cases  were  decided  in  Federal  District  Courts. 

In  addition  to  this  activity  in  the  courts,  in  1979  the 
Subcommittee  on  Investigations  of  the  House  Committee  on  Post 
Office  and  Civil  Service  held  hearings  on  sexual  harassment  in 
the  Federal  government.   These  hearings  established  that  sexual 
harassment  was  widespread  in  the  Federal  government  and  established 
the  need  for  guidance  from  our  Commission  with  respect  to  this 
issue.   The  Commission  realized,  however,  that  any  guidance  which 
was  issued  with  respect  to  sexual  harassment  would  necessarily 
apply  equally  to  all  employers  covered  by  Title  VII,  and  we 
further  realized,  from  the  activity  in  the  courts,  that  both 
public  and  private  employers  were  in  need  of  help  in  understanding 
and  defining  their  liability  for  acts  of  sexual  harassment  in 
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the  workplace  and  were  in  need  of  help  in  determining  how  to 
mitigate  that  liability.   Therefore,  the  Commission  decided  that 
guidelines  should  be  issued  to  give  employers  notice  of  the 
guidance  and  to  give  them  an  opportunity  to  comment  along  with 
other  members  of  the  public  and  Federal  agencies.   Since  guide- 
lines are  regularly  published  in  the  Federal  Register  for  public 
notice  and  comment  and- are  also  regularly  circulated  to  Federal 
agencies  for  comment,  this  format  appeared  to  be  the  vehicle 
.which  would  best  serve  the  interests  of  all  concerned. 

On  April  11,  1980,  the  interim  guidelines  were  published  in 
the  Federal  Register  for  a  60  day  period  for  public  comment.  In 
addition  to  the  comments  received  from  Federal  agencies,  the 
Commission  received  168  letters  in  response  to  this  publication. 
These  comments  came  from  persons  throughout  the-  public  and  private 
sectors.   The  single  most  prevalent  group  of  comments  took  the 
form  of  praise  for  the  Commission  for  publishing  guidelines  on 
the  issue  of  sexual  harassment  and  for  the  content  of  the  guide- 
lines.  The  Commission  was  gratified  by  this  high  degree  of 
favorable  response  which  the  guidelines  elicited,  recognizing 
that  this  was  an  unusual  phenomenon  in  recent  Federal  experience. 

The  Final  Guidelines  were  published  in  the  Federal  Register 
November  10,  1980.   I  will  discuss  them  now,  section-by-section. 
The  first  subsection  of  the  guidelines  states  that  sexual  harass- 
ment is  a  violation  of  Title  VII  and  defines  sexual  harassment  as 
follows: 
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Unwelcome  sexual  advances,  requests  for 
sexual  favors,  and  other  verbal  or 
physical  conduct  of  a  sexual  nature  con- 
stitute sexual  harassment  when  (1)  sub- 
mission to  such  conduct  is  made  either 
explicitly  or  implicitly  a  term  or  condition 
of  an  individual's  employment^ 
(2)  submission  to  or  rejection  of  such 
conduct  by  an  individual  is  used  as  the 
basis  for  employment  decisions  affecting 
such  indiviudal,  or  (3)  such  conduct  has 
the  purpose  or  effect  of  unreasonably 
interfering  with  an  individual's  work 
performance  or  creating  an  intimidating, 
hostile,  or  offensive  working  environment. 

A  nxmiber  of  persons  who  responded  to  the  publication  of  the 
guidelines  suggested  that  this  definition  of  sexual  harassment 
should  be  more  specific  both  as  a  general  proposition  and  as  a 
means  for  strengthening  the  guidelines,  particularly  with  regard 
to  §1604. 11(a)  (3).,  the  section  which  provides  that,  "Unwelcome 
sexiial  advances,  requests  for  sexual  favors,  and  other  verbal 
or  physical  conduct  of  a  sexual  nature  constitute  harassment 
when. . .  such  conduct  has  the  purpose  or  effect  of  unreasonably 
interfering  with  an  individual ' s  work  performance  or  creating 
an  intimidating,  hostile,  or  offensive  working  environment." 
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These  conments  were  carefully  considered  by  Che  Conmission,  and 
after  much  consideration,  the  Commission  decided  that  the  defini- 
tion should  stand  as  written,  with  one  word  changed  for  the  sake 
of  clarity.   This  conclusion  was  based  on  two  factors.   First, 
the  Commission  has  held  in  its  decisions  that  this  definition  is 
applicable  in  cases  of  harassment  based  on  national  origin,  race, 
and  religion,  since  1968,  1969,  and  1971,  respectively  4/,  and 
the  courts  have  also  recognized  this  form  of  harassment  as  discri- 
minatory. 5_/   At  this  time,  the  Commission  sees  no  justification 
for  treating  harassment  based  on  sex  any  differently  than  harassment 
based  on  race,  religion,  color,  or  national  origin,  for  we  agree 
with  the  following  statement  contained  in  the  report  of  the 
Senate  Committee  on  Labor  and  Public  Welfare  when  Title  VII  was 
amended  by  the  Equal  Emplo3Tnent  Opportunity  Act  of  1972:  "... 
discrimination  against  women  is  no  less  serious  than  other  pro- 
hibited forms  of  discrimination,  and... it  is  to  be  accorded  the 
same  degree  of  concern  given  to  any  type  of  similarly  unlawful 
conduct.  "6_/  One  court  recognized  this  specific  form  of  sexual 
harassment  prior  to  the  issuance  of  the  guidelines7_/  ,  and  at 
least  two  courts  have  supported  the  definition  since  the  guide- 
lines were  issued.  8_/ 

The  second  factor  that  played  a  part  in  the  Commission's 
determination  was  the  difficulty  inherent  in  framing  a  specific 
definition  which  does  not  include  behavior  which  is  perfectly 
acceptable  social  behavior  and  has  no  relevance  at  all  to  Title 
VII.   This  difficulty  is  due  to  the  fact  that  the  same  actions 
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which,  under  one  set  of  circumstances,  would  constitute  sexual 
harassment,  might,  under  another  set  of  circxmistances ,  constitute 
acceptable  social  behavior.   Also,  this  is  a  developing  area  of 
the  law,  and  the  Commission  wanted  to  give  guidance  without  being 
so  definitive  that  the  guidelines  would  require  amendments  with 
each  new  development.   Rather,  as  stated  in  Subsection  (b)  of 
the  guidelines,  the  Commission  will  consider  each  case  alleging 
sexual  harassment  on  a  case-by-case  basis  and  consider  such 
factors  as  the  nature  of  the  alleged  sexual  advances  and  the 
context  in  which  they  occurred.   This  way  the  Commission  will  be 
able  to  issue  and  publish  fact-specific  decisions  and  further 
clarify  and  refine  the  definition  through  examples  and  discussion 
contained  in  the  decisions. 

Since  the  publication  of  the  final  guidelines  in  November 
1980,  the  Commission  has  issued  three  decisions. 9/   We  are 
currently  considering  a  fourth  decision  for  issuance,  and  I  have 
instructed  staff  to  present  additional  decisions  to  the  Commission 
for  consideration  so  as  to  provide  additional  guidance  for  the 
public.   These  decisions  all  speak  to  areas  of  the  guidelines 
which  the  Commission  considers  appropriate  for  further  development 
or  explanation  through  the  kind  of  discussion  that  is  not  possible 
in  a  set  of  guidelines  but  is  necessary  to  the  resolution  of  an 
individual  charge  of  discrimination.   The  Commission  feels  that 
well  developed,  fact-specific  decisions  are  the  appropriate 
vehicles  for  further  refining  the  definition  of  sexual  harassment. 
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The  guidelines  follow  the  well  established  conmon  law 
standard  of  respondeat  superior.   That  is,  they  state  that  an 
employer  is  responsible  for  the  acts  of  its  supervisors  and 
agents.   This  responsibility  exists  regardless  of  the  existence 
of  circumstances  which  would  be  mitigating  factors  if  the  person 
who  committed  the  acts  were  not  a  supervisor  or  an  agent,  e.g. 
lack  of  knowledge  of  the  acts  on  the  part  of  the  employer  or 
publication  of  a  policy  prohibiting  the  acts.   This  is  the 
standard  which  the  courts  have  previously  applied  in  all  areas  of 
Title  VII  law.   It  is  true  that  some  courts  failed  to  apply  this 
standard  in  sexual  harassment  cases  at  the  outset  of  the  develop- 
ment of  this  legal  issue;  however,  it  should  be  noted  that  some 
courts  were  initially  slow  to  grant  sexual  harassment  the  same 
legal  status  as  other  Title  VII  issues  on  any  front. 

Moreover,  some  courts  did  apply  the  respondeat  superior 
doctrine  prior  to  the  issuance  of  the  guidelines.   For  example, 
one  court  stated  in  1976,  "For,  if  this  (sexual  harassment)  was  a 
policy  or  practice  of  the  plaintiff's  supervisor,  then  it  was  the 
(employer's)  policy  or  practice,  which  is  prohibited  by  Title 
VII. "10/ 

In  other  early  sexual  harassment  cases  the  courts  concluded 
that,  " . . . respondeat  superior  does  apply  here,  where  the 
action  complained  of  was  that  of  a  supervisor,  authorized  to 
hire,  fire,  discipline  or  promote,  or  at  least  to  participate  in 
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or  recommend  such  actions ,  even  though  what  the  supervisor 
is  said  to  have  done  violates  company  policy"!!/  and  that, 
"Generally  speaking,  an  employer  is  chargeable  with  Title 
VII  violations  occasioned  by  discriminatory  practices  of 
supervisory  personnel . "12/   The  comments  which  dealt  with 
employer  liability  for  acts  of  supervisors  and  agents  were 
read  in  conjunction  with  court  precedent  and  Commission 
policy  in  this  and  all  other  areas  of  Title  VII  law,  and  the 
Commission  concluded  that  there  was  no  justification  for 
distinguishing  the  issue  of  sexual  harassment  from  other 
Title  VII  issues. 

The  application  of  the  principle  of  respondeat  superior 
in  Title  VII  law  is  far  less  onerous  than  in  other  areas  of 
law,  such  as  tort  law,  because  there  are  no  provisions  in 
Title  VII  for  pvinitive  or  compensatory  damages,  either  as 
money  payable  to  the  employee  above  and  beyond  that  which  is 
actually  lost  or  as  fines.   This  means  that  where  an  employer 
knows  of  acts  of  sexual  harassment  which  have  been  committed 
by  a  supervisor  or  an  agent  and  rectifies  the  actual  results 
of  those  actions,  a  further  remedy  iinder  Title  VII  would  be 
unlikely  in  the  administrative  process.   Clearly,  the  Commission 
would  not  sue  for  a  remedy  which  has  already  been  granted. 

Let  me,  at  this  point,  20  back  to  the  interim  guidelines. 
As  orieinallv  published,  Subsection  (d)  of  the  guidelines 
provided  that: 

With  respect  to  persons  other  than  those 
mentioned  in  subsection  (c)  above,  (that 
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is,  supervisors  and  agents),  an  employer 
is  responsible  for  acts  of  sexual  harass- 
ment in  the  workplace  where  the  employer, 
or  its  agents  or  supervisory  employees, 
knows  or  should  have  known  of  the  conduct. 
An  employer  may  rebut  apparent  liability 
for  such  acts  by  showing  that  it  took 
immediate  and  appropriate  corrective  action. 

The  comments  we  received  showed  that  we  needed  to  clarify  what  we 
meant  by  our  reference  to  "persons  other  than,"  and  so  we  rewrote 
Subsection  (d)  and  limited  it  to  cover  liability  for  sexual 
harassment  by  co-workers.   We  retained  the  provision  that  sets 
out  the  requirement  for  actual  or  constructive  knowledge  on  the 
part  of  employer  and  the  provision  for  a  defense  which  consists 
of  a  showing  that  the  employer  took  immediate  and  appropriate 
corrective  action  when  it  discovered  the  violation.   Then  we 
added  a  new  Subsection  (e)  to  cover  actions  by  persons  who  do  not 
work  for  the,  employer,  e.g.,  persons  who  regularly  come  to  repair 
equipment  or  make  deliveries  at  an  employer's  facility  and  harass 
an  employee  while  they  are  on  the  employer's  premises.   We  also 
retained  the  requirement  in  this  subsection  that  employers  have 
knowledge  before  liability  can  vest  and  retained  the  provision 
for  a  defense  consisting  of  a  showing  of  immediate  and  appro- 
priate corrective  action.   In  addition,  we  expanded  the  pro- 
visions of  the  original  subsection  to  state  that,  "in  reviewing 
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these  cases  the  Commission  will  consider  the  extent  of  the 
employer's  control  and  any  other  legal  responsibility  which  the 
employer  might  have  with  respect  to  such  non-employees."  Clearly, 
control  is  a  given  in  the  case  of  an  employee,  but  is  not  neces- 
sarily present  in  the  case  of  a  non-employee  and  must  be  esta- 
blished in  order  to  establish  a  violation.   However,  where  both 
knowledge  and  control  do  exist  on  the  part  of  the  employer,  there 
is  an  obligation  under  Title  VII  for  the  employer  to  maintain  an 
atmosphere  that  is  free  of  sexual  harassment,  so  that  members  of 
one  sex  are  not  required  to  work  under  different  and  less  advan- 
tageous terms  and  conditions  of  employment  than  members  of  the 
other  sex. 

In  connection  with  these  two  subsections,  some  commentors 
were  concerned  with  what  constitutes  "appropriate  corrective 
action."   If  the  action  is  "corrective,"  that  is,  if  it  in  fact 
eliminates  the  illegal  behavior,  then  it  is  appropriate;  however, 
actions  which  result  in  the  elimination  of  the  illegal  behavior 
in  one  workplace -might  not  have  the  same  result  in  another  work- 
place.  Since  appropriateness  will  have  to  be  determined  on  a 
case-by-case  basis ,  we  did  not  make  any  changes  in  the  original 
language. 
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Subsection  (f)  of  the  guidelines  provides  that: 

Prevention  is  the  best  tool  for  the  elimin- 
ation of  sexual  harassment.   An  employer 
should  take  all  steps  necessary  to  prevent 
sexual  harassment  from  occurring,  such  as 
affirmatively  raising  the  subject,  expressing 
strong  disapproval,  developing  appropriate 
sanctions,  informing  employees  of  their  right 
to  raise  and  how  to  raise  the  issue  of  harass- 
ment under  Title  VII,  and  developing  methods 
to  sensitize  all  concerned. 

This  subsection  contains  the  major  thrust  of  the  guidelines, 
that  is  "Prevention  is  the  best  tool  for  the  elimination  of 
sexual  harassment."   The  suggestions  offered  in  this  subsection 
give  employers  assistance  in  preventing  an  invidious  form  of 
discrimination  that  inflicts  substantial  psychological  damage  to 
its  victims,  in  addition  to  the  monetary  damage  that  it  inflicts. 
It  is  most  important  when  considering  the  issue  of  sexual  harass- 
ment that  we  bear  this  psychological  damage  in  mind  and  recognize 
that,  while  it  is  difficult  to  remedy,  it  can,  in  many  cases,  be 
prevented.  13/ 

Some  commentors  requested  greater  specificity  with  respect 
to  the  examples  of  preventative  action  which  an  employer  might 
take.   The  Commission  decided  that  it  would  not  go  beyond  making 
the  suggestions  which  were  already  set  out  in  the  guidelines.  We 
do  not  want  to  require  that  employers  take  previously  determined 
steps  to  prevent  sexual  harassment  because  the  Commission  feels 
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that  each  workplace  is  unique,  and  steps  which  might  be  effective 
in  one  workplace  might  fail  in  another.   The  cost  factor  was  also 
considered.   An  extensive  formalized  training  program  might  be 
effective  and  appropriate  in  a  large  corporation,  but  a  less 
expensive,  informal  means  of  communicating  the  employer's  concerns 
to  management  and  the  employees  might  be  more  efficient  and 
effective  in  a  small  business.   I  have  also  made  both  the 
Commissioners  and  staff  available,  within  budget  constraints,  to 
speak  to  trade  associations  and  other  employer  and  employee 
groups  to  give  further  examples  and  to  discuss  ideas  which 
members  of  the  groups  have  for  preventing  sexual  harassment. 

Several  people  who  submitted  written  comments  and  a  large 
_  number  of  members  of  the  public  who  telephoned  the  Commission 
asked  whether  employees  who  are  denied  an  employment  benefit  are 
covered  by  the  guidelines  when  the  benefit  is  received  by  a 
person  who  is  granting  sexual  favors  to  their  mutual  supervisor. 
While  we  realize  that  this  does  not  state  a  case  of  sexual 
harassment,  since  we  assimie  that  the  employee  who  received  the 
benefit  is  granting  the  sexual  favors  willingly  and  has  not  been 
coerced  into  the  .rsl^-tionship ,  it  is  obviously  related  to  that 
issue  in  the  minds  of  the  public.   Therefore,  the  Commission 
decided  to  add  a  new  subsection.  Subsection  (g) ,  to  the  guidelines 
to  alert  employers  that  this  related  issue  is  also  covered  by 
Title  VII.   This  does  not  mean,  and  we  did  not  state,  that  this 
necessarily  presents  a  violation  of  Title  VII.   It  merely  means 
that  the  charge  is  cognizable  under  Title  VII  and,  if  brought  to 
the  Commission,  will  be  decided  under  that  statute. 
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It  is  important  to  understand  that  this  provision  attoras 
protection  for  persons  who  are  not  involved  in  the  situation  but 
who,  nevertheless,  are  adversely  affected  by  the  sexual  conduct 
of  others.   Thus,  it  creates  a  balance  of  protection  for  all 
persons  in  the  workplace. 

One  criticism  of  the  guidelines  which  was  raised  by  a 
limited  number  of  commentors  during  the  formal  comment  period  but 
which  has  been  raised  frequently  since  the  guidelines  became 
final  is  that  they  will  cause  an  Influx  of  frivolous  charges  at 
EEOC.   All  charges  that  are  filed  in  our  field  offices  which 
involve  the -issue  of  sexual  harassment  are  investigated  in  the 
field  and  then  sent  in  to  Headquarters  for  a  decision  on  the 
merits  by  the  Commission.   I  instructed  staff  to  read  through  all 
of  the  case  files  which  are  currently  in  Headquarters  and  to  give 
me  a  sense  of  the  contents  of  those  case  files.   The  following  is 
the  result  of  their  reading. 

There  are  currently  130  sexual  harassment  charges  in  Head- 
quarters.  Of  these,  118  contain  corroborative  evidence  that 
substantiates  part,  if  not  all,  of  the  Charging  Party's  allega- 
tions. The  evidence  comes  in  the  forms  of  admissions  by  Respondent, 
statements  of  people  who  witnessed  the  sexual  advances,  statements 
of  others  subjected  to  the  same  or  similar  conduct  as  Charging 
Party.,  and  other  -statements,  of  corroboration. 
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These  cases,  which  will  be  decided  on  che  merits,  cover  a 
wide  range  of  acitivity  as  demonstrated  by  the  following:  fifty- 
eight  of  these  charges  involve  unwelcome  physical-  contact  of  a 
sexual  nature,  such  as  the  touching  of  a  person's  buttocks  or 
hugging  or  kissing;  seventy-seven  involve  demands  for  a  person  to 
engage  in  a  sexual  act  and  the  promise  of  a  favorable  employment 
decision  if  the  demand  is  met  or  the  threat  of  a  negative  action 
if  the  demand  is  not  met;  and  twenty-six  involve  the  use  of 
vulgar  language  of  a  sexual  nature,  calling  a  person  sexually 
derogatory  names,  making  sexually  derogatory  comments  about  one 
sex,  or  displaying  sexually  explicit  pictures,  photographs,  or 
cartoons. 

From  another  point  of  analysis,  seventy-one  of  the  charges 
were  brought  by  women  who  were  fired;  twenty- six  were  brought  by 
women  who  resigned  when  the  unwelcomed  sexiial  activity  became 
intolerable;  nineteen  were  brought  by  women  who  either  were  given 
less  desirable  work  assignments,  had  their  number  of  hours  of 
work  reduced,  or  were  transfered  to  a  different  work  shift;  seven 
were  brought  by  women  who  were  denied  a  promotion;  and  seven  were 
brought  by  women -who  were  subjected  to  sexual  activity  which 
interfered  with  their  work  performance  or  created  an  offensive 
working  environment. 

In  the  118  charges  which  were  corroborated,  the  acts  of 
sexual  harassment  were  perpetrated  by  supervisors  or  other 
management  officials  in  106  cases  and  by  coworkers  in  12  cases. 
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In  conclusion,  sexual  harassment  in  the  workplace  is  not  a 
figment  of  the  imagination.   It  is  a  real  problem.  The  sexual 
harassment  guidelines  are  designed  to  assist  employers  in  their 
understanding  of  this  sensitive  public  issue  and  to  guide  them  in 
developing  management  training  programs  for  their  companies ,  and 
the  Federal  government. 

Thank  you. 
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The  Chairman.  Thank  you,  Mr.  Smith. 

I  am  going  to  defer  to  Senator  Kennedy,  but  let  me  just  get  a 
couple  of  other  facts  before  I  do,  based  upon  what  you  said  here 
today. 

As  I  understand  it,  the  complaints  are  made  in  the  field  to  EEOC 
people  and  they  are  on  a  quick-charge  process.  Is  that  correct? 

Mr.  Smith.  That  is  correct. 

The  Chairman.  Thus,  some  of  the  factfinding  is  done  in  the  field, 
even  though  on  these  major  cases  that  you  have  outlined,  they 
have  been  done  within  the  D.C.  office? 

Mr.  Smith.  Yes.  The  cases  which  we  have  at  headquarters  are 
cases  which,  theoretically,  I  think,  under  our  procedures,  are  sup- 
posed to  be  forwarded  to  headquarters,  because  we  have  not  estab- 
lished a  precedent  for  those  cases.  These  cases  should  be  processed 
through  the  Office  of  Policy  Implementation. 

The  Chairman.  How  many  of  these  cases,  on  this  quick-charge 
basis,  have  been  filed  in  the  field  throughout  the  country,  do  you 
have  any  idea? 

Mr.  Smith.  We  will  have  to  get  the  current  number. 

The  Chairman.  Could  you  give  us  an  approximate  number? 
Would  it  be  in  the  hundreds,  thousands? 

Mr.  Smith.  No;  a  very  small  number. 

The  Chairman.  It  would  be  a  small  number,  in  addition  to  the 
130  that  you  have  mentioned  in  your  testimony? 

Mr.  Smith.  I  would  think  so  at  this  time,  but  I  would  like  to  add 
here.  Senator,  when  we  talk  about  numbers  at  the  EEOC  in  con- 
nection with  charges,  these  guidelines  and  the  phenomenon  of 
sexual  harassment  as  a  publicly  understood  issue  are  so  new  that  it 
is  possible  that  the  current  level  of  charges  may  grow  based  upon 
knowledge.  Certainly,  hearings  like  this  aid  in  educating  the  public 
on  the  issue,  and  I  am  sure  that  even  these  hearings  will  generate 
additional  charges  for  us. 

[The  following  material  was  received  for  the  record:] 

Sexual  Harassment  Charges  Processed  Under  Rapid  Charge  Processing 

Procedures 

972  charges  of  sexual  harassment  have  been  filed  according  to  the  data  which 
EEOC  began  collecting  a  year  ago. 

Of  the  972  charges:  292  charges  were  administratively  closed  by  the  field. 

Approximately  680  are  active  charges.  550  are  in  the  field  presently  awaiting 
factfinding  or  continued  investigation  and,  therefore,  have  not  been  sent  to  EEOC 
headquarters  Office  of  Policy  Implementation.  Approximately  130  are  pending  in 
OPI. 

The  Chairman.  Now,  you  indicated  that  not  very  many  have 
been  filed  in  addition  to  the  130  that  you  have  mentioned  here. 

Mr.  Smith.  At  this  time,  sir? 

The  Chairman.  At  this  time.  How  many  have  been  conciliated  in 
the  field? 

Mr.  Smith.  We  do  not  have  the  exact  number  of  how  many  cases 
have  been  conciliated. 

The  Chairman.  Could  you  give  us  an  approximate  number? 

Mr.  Smith.  I  indicated  earlier  that  we  had  a  factfinding  settle- 
ment conference.  Now,  those  cases  should  be  forwarded  to  head- 
quarters for  resolution  if  not  settled.  Thus,  some  of  those  cases 
have  not  been  forwarded  to  headquarters. 

[The  following  material  was  received  for  the  record:] 
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Sexual  Harassment  Charges  Conciliated 

EEOC  administratively  closed  292  Sexual  Harassment  charges  during  fiscal  year 
1980  and  fiscal  year  1981  to  date.  Of  these  292  charges: 

153  (52  percent)  were  settled  or  withdrawn  accompanied  by  a  settlement  favorable 
to  the  charging  party  during  rapid  charge  processing. 

21  (.7  percent)  of  the  charges  EEOC  issued  no  cause  dismissals  because  facts  did 
not  support  the  charging  party's  allegations. 

1  (.3  percent)  of  one  charge  formal  conciliation  failed  after  an  administrative 
finding  of  cause. 

The  Chairman.  Would  there  be  more  than  100-  less  than  100,  or 
do  you  just  not  know? 

Mr.  Smith.  Of  the  random  sampling  of  60  cases  we  surveyed,  28 
had  been  resolved  and  23  were  settlements. 

The  Chairman.  So,  you  have  the  130,  plus  maybe  another  60, 
and  there  may  be  some  more,  but  you  would  say  not  many  more 
above  that? 

Ms.  Danart.  It  is  a  small  number  of  our  case  inventory. 

The  Chairman.  So,  there  is  something  less  than  300  cases 
throughout  the  country  as  of  right  now,  up  until  now? 

Mr.  Smith.  I  do  not  know  the  exact  number. 

The  Chairman.  Could  you  folks  provide  that  for  us  so  we  can 
have  the  exact  number  and  the  exact  figures? 

Mr.  Smith.  Yes. 

[The  information  requested  follows:] 

Sexual  Harassment  Charges  Awaiting  EEOC  Action 

Approximately  130  presently  in  Office  of  Policy  Implementation  (headquarters) 
awaiting  decision. 

Approximately  550  in  Field  throughout  the  United  States  awaiting  fact-finding, 
investigation,  etc. 

Total  (approx.)  680  charges  of  Sexual  Harassment. 

The  Chairman.  As  I  understand  it,  this  is  throughout  all  50 
States? 

Mr.  Smith.  That  is  correct. 

The  Chairman.  OK. 

Mr.  Smith.  But  it  does  not  mean  that  some  of  these  cases  may 
not  have  been  deferred  to  the  States  under  our  work-sharing  agree- 
ments. So,  it  could  be  much  larger  than  that. 

The  Chairman.  There  is  one  other  thing  I  would  just  like  to  ask 
before  I  turn  to  Senator  Kennedy,  and  then  I  will  have  some  other 
questions  after  Senator  Kennedy  is  through. 

You  indicate  that  under  your  rules  and  policies  and  regulations, 
all  charges  that  are  filed — you  say: 

All  charges  that  are  filed  in  our  field  offices  which  involve  the  issue  of  sexual 
harassment  are  investigated  in  the  field  and  then  sent  in  to  headquarters  for  a 
decision  on  the  merits  by  the  Commission.  I  instructed  staff  to  read  through  all  of 
the  case  files  which  are  currently  in  headquarters  and  to  give  me  a  sense  of  the 
contents  of  these  case  files. 

Would  you  be  kind  enough  to  provide  that  to  the  committee  as 
well? 

Mr.  Smith.  Yes,  I  will. 

The  Chairman.  Thank  you. 

Mr.  Smith.  Senator,  are  you  asking  for  the  case  files,  the  charges 
themselves,   or  a  chart  of  some  sort  outlining  the   information? 

The  Chairman.  Well,  I  do  not  think  we  need  the  case  files.  I 
think  what  we  need  are  the  charges  and  whether  they  have  been 
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conciliated  in  the  field;  how  many  charges  were  made,  whether 
they  were  conciliated,  how  many  have  been  referred  to  the  EEOC, 
the  nature  of  those  charges,  and  the  final  resolution  of  the  ones 
that  you  have  been  able  to  resolve.  If  you  would  provide  that  to  the 
committee,  I  would  appreciate  it. 
[The  following  was  received  for  the  record:] 
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HARASSMENT  CHARGES  REFERRED  TO  EEOC 


The  Office  of  Policy  Inplementation  (OPI)  has  reviewed  all  sexual  harassment 
charges  which  are  presently  located  in  its  office.  Since  sexual  harassment  is  a 
non-Ccnmission  Decision  Precedent  (CDP)  issue  and  each  field  office  has  been 
instructed  to  send  all  such  charges  to  OPI  upon  completion  of  its  investigation, 
the  following  figures  fairly  represent  the  number  of  sexual  harassnent  charges 
which  are  ready  for  a  determination  at  this  time. 

As  background  to  this,  it  should  be  noted  that  a  new  charge  is  assigned  to  either 
fact-finding  or  continued  investigation  (CIC).  Cases  which  require  factual  develop- 
ment as  it  pertains  to  the  individual  are  assigned  to  fact-finding.  "Policy"  cases 
go  to  CIC.  [Ftolicy  cases  involve  the  application  of  a  written  policy  to  a  class  of 
people,  e.g.,  maternity  leave  policies  or  tests.  To  the  extent  that  factual  infor- 
mation may  be  needed,  it  applies  to  the  affected  class,  rather  than  the  individual. 
Thus,  in  a  testing  case,  scores  and  pass-fail  rates  may  be  needed.] 

Most  non-CDP  cases  go  to  CIC  since  they  involve  "policy"  (or  class)  issues.  Ho/iever, 
sexual  harassment  cases  generally  raise  factual  issues  around  the  individual's  cir- 
cumstances. Hence,  they  go  to  fact-finding.  Here  they  may  result  in  a  no-fault 
settlonent. 

Like  all  other  cases,  if  a  sexual  harassment  case  is  not  resolved  in  fact-finding, 
it  is  sent  to  CIC  for  completion  of  the  investigation.  Chce  the  investigation  is 
corpleted,  the  case  is  referred  to  OPI,  consistent  with  procedures  for  handling 
non-CDP  cases.  Thus,  the  number  of  cases  in  OPI  does  not  account  for  charges  which 
may  have  been  filed  but  v^ich  are  still  at  the  investigation  stage,  and  those 
charges  vvhich  may  be  on  their  way  to  OPI  from  the  field  offices. 

There  are  130  sexual  harassment  charges  in  OPI.  This  number  includes  those 
charges  vrtiich  we  found  to  be  unsubstantiated  by  any  other  evidence;  there  are  12 
such  charges.  Each  of  the  remaining  118  charges  contains  sane  corroborative  evidence 
that  substantiates  parts,  if  not  all,  of  the  Charging  Party's  allegations.  The  evi- 
dence comes  in  the  forms  of  admissions  by  Respondent  through  vrords  or  action,  state- 
ments of  witnesses  to  the  sexual  advances,  statements  of  others  subjected  to  the 
same  or  similar  conduct  as  was  Charging  Party,  and  other  statements  of  corroboration. 

During  the  review  of  the  sexual  harassment  charges,  three  elements  were  considered 
within  each  charge:  1)  the  type  of  unwelcome  sexual  activity  alleged  by  Charging 
Party;  2)  the  resulting  harm  to  Charging  Party;  and  3)  the  person  who  allegedly 
engaged  in  the  activity.  Then,  each  element  was  further  broken  down  into  sub-parts 
for  analysis.  (See  attached  chart.)  A  charge  may  contain  more  than  one  sub-part 
in  each  element.  It  should  be  arphasized  that  an  allegation  of  unwelcone  sexual 
activity  does  not  necessarily  mean  that  a  finding  of  sexual  harassment  would  be 
made.  The  term  sexual  advances  or  sexual  activity  refers  to  the  sexual  conduct 
that  the  Charging  Party  alleges  occurred.  In  order  for  sexual  harassment  to  be 
found,  the  other  requirements  of  the  Sexual  Harassment  Guidelines  must  be  met, 
such  as  the  harm  resulting  from  the  sexual  conduct  and  the  liability  of  the  Re- 
spondent. Therefore,  the  numbers  under  each  sub-part  on  the  chart  do  not  neces- 
sarily represent  charges  in  which  the  Commission  would  find  a  violation  of  the 
Guidelines. 
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The  foll«ving  list  shews  the  three  elements  of  the  sexual  harassment  charges 
pending  in  OPI,  their  sub-parts,  and  a  brief  description  of  each  sub-part: 

1)  Type  of  Sexual  Activity 

(a)  Phys ical/Tbuch ing :  unwelcome  physical  contact  of  a  sexual 
nature,  such  as  the  touching  of  a  person's  buttocks  or  un- 
welccme  hugging  or  kissing; 

(b)  Requests  for  Favors:  asking  or  demanding  that  a  person  engage 
in  a  sexual  act  and  promising  a  positive  employment  decision 
if  the  person  submits,  or  threatening  a  negative  employment 
action  if  the  person  does  not  submit; 

.    (c)  Other/Language:  general  vulgar  language,  calling  a  person 

sexually  derogatory  names,  general  sexually  derogatory  com- 
ments about  one  sex,  sexually  explicit  pictures,  photographs 
or  cartoons. 

2)  Resulting  Harm 

(a)  Promotions:  failure  to  be  promoted  as  a  result  of  not  submit- 
ting to  sexual  advances; 

(b)  Discharge; 

(c)  Constructive  Discharge:  the  situation  where  a  person  had  no 
choice  but  to  resign  when  the  unwelcome  sexual  activity  became 
intolerable; 

(d)  Atmosphere:  the  situation  where  a  person  has  stayed  on  the  job 
but  the  sexual  activity  interferes  with  work  performance  and/or 
creates  an  offensive  working  environment; 

(e)  Other  Terms  and  Conditions:  less  desirable  work  assignments, 
reduction  in  the  number  of  work  hours,  transfer  to  a  different 
work  shift. 

3)  Perpetrator:  people  engaging  in  the  unwelcore  sexual  activity 

(a)  Respondent:  including  its  supervisory  employees  and  agents; 

(b)  Co-worker:  fellcw  employees  not  in  a  supervisory  capacity  over  a 
Charging  Party. 

In  this  category,  by  far  the  greater  number  of  people  allegedly 
engaging  in  the  unwelcome  sexual  activity  consisted  of  supervisory 
employees.  Vie   found  no  charge  in  which  the  perpetrator  was  a  non- 
employee  for  whose  actions  the  Respondent  may  be  responsible. 
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The  Chairman.  I  have  some  other  questions,  but  we  will  turn  to 
Senator  Kennedy  at  this  time.  He  has  to  leave  for  a  few  minutes 
and  we  want  to  make  sure  he  has  the  opportunity  to  ask  questions. 

Senator  Kennedy.  Thank  you  very  much,  Mr.  Chairman. 

What  is  your  impression  about  the  real  problem  in  the  country 
on  sexual  harassment?  In  your  earlier  testimony,  you  have  given 
indications  of  studies  that  have  been  done  and  reviews  that  have 
been  done,  but  as  somebody  who  has  been  working  in  the  EEOC  for 
a  period  of  time,  how  much  of  a  problem  is  it? 

Mr.  Smith.  Through  my  traveling  throughout  the  country  as  a 
Commissioner  and  having  discussed  this  matter  when  we  had  a  full 
complement  of  Commissioners,  those  who  have  left  and  those  who 
are  still  on  the  Commission — what  we  are  finding  as  we  travel 
throughout  the  country  is  that  sexual  harassment  is  a  serious 
problem.  After  speeches  that  I  have  given,  women  have  come  up  to 
me  and  asked  me  about  sexual  harassment  guidelines  and  how 
they  go  about  filing  charges;  not  only  women's  groups,  but  other 
groups  as  well.  We  are  constantly  being  requested  to  come  out  to 
seminars,  to  employer  seminars,  and  civil  rights  groups  to  explain 
this  issue. 

So,  I  believe  that  I  can  earnestly  and  reasonably  say  that  there  is 
a  problem  which  is  manifesting  itself,  but  that  the  phenomenon  is 
so  new  that  the  question  of  definition  and  the  question  of  certain 
conduct  which  is  legitimate  as  opposed  to  nonprotected  conduct  are 
now  being  resolved  through  discussion  and  public  hearings  such  as 
this  one. 

Senator  Kennedy.  Is  it  your  own  sense  that  the  number  of 
complaints  that  you  have  gotten  or  have  been  raised  is  the  tip  of 
the  iceberg  as  compared  to  what  is  really  happening  in  the  Ameri- 
can economy? 

Mr.  Smith.  Well,  I  will  say  this.  I  believe  that  there  is  a  greater 
problem  in  the  workplace  than  has  presented  itself  to  the  doorstep 
of  the  EEOC.  I  only  say  this  based  upon  the  discussions,  based  upon 
the  telephone  calls,  and  based  upon  the  trade  press,  and  based 
upon  even  the  survey  that  the  Government  conducted  by  the  U.S. 
Merit  Systems  Protection  Board. 

So,  some  kind  of  Commission  notice  has  to  be  given;  we  have  to 
give  that  deference.  I  mean,  there  is  some  stirring  out  in  the 
Republic  on  this  issue. 

Senator  Kennedy.  You  have  obviously  spent  a  great  deal  of  time 
evaluating  the  discrimination  that  has  existed  in  our  society.  So, 
you  reach  this  decision  based  upon  rather  considerable  background 
and  experience  in  focusing  on  the  problems  of  discrimination. 

I  also  sit  on  the  Judiciary  Committee;  I  have  sat  on  the  Criminal 
Law  Subcommittee  for  some  period  of  time.  In  the  last  session  of 
Congress,  we  were  concerned  about  the  recodification  of  the  crimi- 
nal code  and  we  were  looking  into  the  provisions  that  were  dealing 
with  rape  in  our  society. 

One  of  the  things  that  we  found  very  clearly  was  that  the 
number  of  rapes  in  our  society  were  seriously  under-reported  as 
compared  to  other  kinds  of  crimes  because  of  individuals'  personal 
concern — the  violation  of  their  privacy,  their  feeling  that  they  may 
be  further  harassed,  or  their  life  may  be  put  in  further  danger. 
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What  we  saw  over  a  period  of  time  is  that  in  that  kind  of  a 
situation,  there  was  a  much  greater  willingness  for  people  to  come 
forward  with  testimony  and  to  raise  these  kinds  of  issues,  and  I 
suppose  it  could  be  expected. 

I  am  just  wondering,  from  your  own  experience  or  knowledge 
about  this,  whether  you  feel  the  complaints  you  have  received  are 
really  the  tip  of  the  iceberg  and  whether  you  feel  that  there  is 
probably  a  much  greater  problem  in  the  workplace  than  we  have 
generally  heretofore  understood.  I  think  it  is  important  that  we  try 
to  assess  the  situation  and  know  the  depth  of  it,  and  understand  it 
so  that  we  can  then  make  judgments  about  how  we  are  going  to 
deal  effectively  with  it. 

Mr.  Smith.  Last  year,  in  August,  I  was  invited  to  sit  in  as  a 
participant  at  the  National  Bar  Association  annual  convention  in 
Dallas,  Tex.  The  room  was  filled  with  lawyers.  I  was  amazed  at  the 
discussion  that  occurred  at  that  session  by  a  number  of  women — 
these  happened  to  be  predominantly  black  women — who  were  re- 
porting sexual  harassment.  On  the  panel  were  psychiatrists,  social 
workers,  as  well  as  lawyers. 

It  was  kind  of  intriguing  to  me,  having  been  on  the  Commission, 
to  vote  on  these  guidelines  and  not  having  the  opportunity  prior  to 
voting  on  these  guidelines  to  sit  in  this  environment  and  to  hear 
this  type  of  discussion  and  the  counseling  that  had  occurred  in 
various  workplaces. 

You  know,  when  you  vote  on  these  matters,  sometimes  you  do 
not  always  know  the  scope  of  your  vote  and  exactly  how  serious 
these  matters  are.  But  I  was  convinced  during  this  particular  epi- 
sode that  sexual  harassment  was  a  great  problem.  Now,  I  am  sure 
that  there  could  be  other  events  that  I  could  attend  in  other  parts 
of  the  country  where  sexual  harassment  would  not  be  as  great. 

But  my  instincts  tell  me,  by  traveling  around  the  country,  by  the 
discussions,  and  even  by  discussions  with  some  employers  who 
earnestly  and  definitely  want  to  avoid  these  problems  in  the  work- 
place— I  will  say  that  this  may  be  the  tip  of  the  iceberg.  My  sense 
is  that  there  are  a  larger  number  of  cases  out  there  in  the  world 
than  have  been  presented  to  the  door  of  EEOC. 

Now,  having  been  involved  in  rape  cases,  when  I  tried  cases  as  a 
prosecutor  in  the  military,  I  know  from  first-hand  experience  many 
of  the  difficulties  of  trying  to  get  testimony  in  a  prosecutorial 
sense.  It  was  very  difficult  to  get  women  to  come  forward  to  testify, 
and  even  witnesses,  because  of  the  sensitive  nature  of  the  word 
"sex." 

So,  I  have  to  say  instinctively  that  I  concur  with  you. 

Senator  Kennedy.  Well,  it  would  certainly  seem  to  me  to  be 
logical,  and  I  think  those  that  have  obviously  reviewed  and  studied 
this  situation  believe  that  to  be  the  case. 

Now,  let  me  ask  you,  how  much  of  the  EEOC's  resources  do  you 
spend  in  terms  of  trying  to  deal  with  this  issue?  I  do  not  know 
whether  you  have  those  figures,  but  just  approximately. 

Mr.  Smith.  It  is  very  hard  to  say.  Senator. 

Senator  Kennedy.  Maybe  you  can  supply  that. 

Mr.  Smith.  Yes. 

Senator   Kennedy.   As   I   understand   it,   it  is   relatively   small. 

Mr.  Smith.  It  is  very  small  at  this  time,  yes. 
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Senator  Kennedy.  So,  I  think  what  we  apparently  have  is  some- 
thing which  is  increasingly  an  issue  where  there  is  awareness  and 
understanding  and  where  there  is  a  significant  need.  That  does  not, 
I  think,  surprise  us  on  the  Human  Resources  Committee,  where  we 
have  seen  come  into  focus  over  a  period  of  time,  for  example,  the 
whole  battered  wife  syndrome,  which  was  virtually  hidden  away  as 
an  issue.  Battered  children  were  kind  of  hidden  away  for  a  number 
of  years,  and  then  these  were  matters  that  came  forward  and 
which  we  found  had  existed  for  some  period  of  time. 

Now,  I  think  there  is  growing  awareness  and  understanding  of 
this  type  of  activity  and  harassment.  But  as  I  understand  it,  what 
we  have  seen  is  that  the  EEOC  has  really  spent  only  a  small 
amount  of  resources  in  this  area.  Perhaps  you  can  provide  that  for 
the  record.  What  I  am  interested  in  doing  now  is  trying  to  get  some 
benchmarks  so  that  over  the  period  of  the  future,  we  can  find  out 
where  we  are  going  with  the  organization  over  the  period  of  the 
years  ahead.  But  it  is  my  understanding  that  it  is  a  very  small 
allocation  of  resources. 

Mr.  Smith.  One  ancillary  response  to  that  is  that  EEOC,  hopeful- 
ly, because  of  its  expertise  over  the  last  15  years,  is  able  to  forecast 
issues  which  will  have  new  dynamics  before  the  century  closes.  For 
example,  in  religious  discrimination  and  race  discrimination,  when 
those  cases  first  broke  under  title  VII — well,  maybe  in  the  race 
cases,  there  were  a  lot,  but  in  terms  of  religious  discrimination, 
those  cases  grew  as  the  public  understood  what  the  definition  of 
religious  discrimination  was.  So,  I  suspect  that  the  same  may  occur 
in  sexual  harassment  cases. 

Response  to  Senator  Kennedy's  Request  as  to  How  Much  of  EEOC's 
Resources  Are  Expended  On  Sexual  Harassment  Claims 

EEOC  does  nOt  maintain  resource  allocation  information  categorized  by  the  type 
of  charges  we  process.  However,  available  data  reflects  the  fact  that  charges  con- 
taining the  Sexual  Harassment  issue  consitute  approximately  1.5  percent  of  the 
agency's  charge  receipts. 

Senator  Kennedy.  One  of  the  commendable  aspects  of  the  guide- 
lines, it  seems  to  me,  is  the  stress  and  the  emphasis  that  is  placed 
upon  prevention.  I  want  to  get  into  the  other  aspects  of  it,  but  as 
you  pointed  out  in  your  testimony,  a  number  of  companies  have 
moved  ahead  on  this,  I  imagine  as  a  result  of  the  issuance  of  the 
guidelines.  Perhaps  they  were  going  to  do  it  anyway,  but  Control 
Data  and  A.T.  &  T.  and  Coca-Cola  have  put  out  very  clear  guide- 
lines within  the  company  that  corporate  management  meant  busi- 
ness with  regard  to  sexual  harassment  in  the  workplace. 

This  has  been,  as  I  understand  from  the  people  who  have  worked 
on  this  and  from  the  hearings  that  have  been  held  on  it,  one  of  the 
very  important  aspects.  I  think  you  have  referred  to  the  need  for 
understanding  about  this  issue  by  people  and  women  in  the  work- 
place. It  seems  to  me  that  this  is  something  which  any  company  or 
corporation  should  be  quite  willing  and  prepared  to  move  ahead 
with. 

Have  you  found  that  companies  and  corporations  now  are  cooper- 
ating with  you  in  trying  to  deal  with  the  problems  of  harrasse- 
ment? 

Mr.  Smith.  I  think  so.  I  will  not  name  the  company,  but  a  major 
Fortune  500  company  that  I  visited  to  speak  to  the  legal  staff  on 
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evolving  title  VII — they  had  posters  on  the  wall  that  caught  my 
eye.  Even  in  our  own  agency — for  example,  I  was  in  Atlanta  last 
week  and  I  walked  in  and  I  saw  these  signs.  They  catch  your  eye 
and  they  kind  of  remind  you  that  there  is  something  that  you 
should  not  do. 

I  think,  therefore,  that  the  answer  is  yes.  I  would  hope  that  as  a 
prophylactic  method  of  preventing  sexual  harassment  in  the  work- 
place, most  companies  would  have  some  kind  of  sign  printed  for 
their  employees. 

Senator  Kennedy.  What  is  your  understanding  of  the  court  deci- 
sions which  require  the  victim  to  pursue  administrative  remedies 
before  bringing  a  suit?  What  is  your  understanding  of  the  need 
now  for  individuals  to  pursue  every  administrative  remedy  before 
they  are  able  to  bring  the  suit? 

Mr.  Smith.  Well,  of  course,  a  person  has  to  make  a  judgment  on 
what  forum  they  wish  to  get  relief  in.  Sexual  harassment  may  well 
be  a  tort.  A  person  may  elect  not  to  come  to  the  EEOC  at  all  and 
they  might  seek  some  kind  of  private  remedy,  even  though  it  may 
have  occurred  in  the  workplace.  It  could  have  been  a  battery,  for 
example — touching  or  abuse.  A  victim  could  go  to  the  U.S.  attorney 
or  a  district  attorney  and  ask  that  a  criminal  charge  be  brought 
against  the  wrongdoer. 

However,  if  they  elect  to  have  the  corrective  action  taken  under 
title  VII,  the  law  requires  that  they  file  a  charge  within  180  days 
after  the  act,  and  at  that  time  the  matter  comes  within  the  juris- 
diction of  EEOC  and  these  guidelines.  The  changes  then  come  in 
through  our  investigatory  process. 

So,  if  an  aggrieved  party  chooses  to  utilize  title  VII  as  a  vehicle 
for  relief,  the  law  requires  the  charging  party  to  first  go  through 
the  administrative  process.  Of  course,  this  is  very  good  because  it 
takes  the  burden  off  of  the  courts  and  places  it  on  the  agency,  and 
also  gives  us  an  opportunity  to  evaluate  the  charge  and  to  elimi- 
nate frivolous  charges. 

Senator  Kennedy.  There  is  one  matter  that  I  do  not  expect  you 
to  comment  on,  but  perhaps  you  would  want  to.  In  our  report  and 
recommendations  to  the  Budget  Committee,  this  point  was  made 
under  the  EEOC:  "Additional  cuts  in  the  budget  of  EEOC  are 
required  in  areas  in  which  the  Commission  exceeded  the  mandate 
given  by  Congress.  For  example,  reductions  are  indicated  in  the 
Office  of  Policy  Implementation.  OPI  has  recently  begun  charting  a 
course  with  its  guidelines  which  is  contrary  to  or  exceed  either  the 
expressed  language  of  title  VII  and  other  Federal  EEO  laws  or 
court  decisions  interpreting  these  statutes."  Those  were  not  the 
findings  of  some  members  of  this  committee,  but  it  was  at  least  the 
judgment  of  a  majority. 

Are  you  exceeding  the  mandate  given  by  Congress  to  you? 

Mr.  Smith.  That  is  a  hard  question.  Senator. 

Senator  Kennedy.  I  do  not  think  it  is  a  hard  one. 

Mr.  Smith.  Well,  I  did  read  the  Senate  report  that  was  issued,  I 
think,  last  week,  and  the  report  did  not,  with  specificity,  indicate 
in  which  areas  we  were  beyond  our  authority.  Therefore,  since  it 
did  not  specify,  I  find  it  inappropriate  to  respond,  since  I  do  not 
know  the   areas   in   which   the  committee   has  specific  concerns. 
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Senator  Kennedy.  Well,  that  would  certainly  be  my  position  as 
well.  As  a  matter  of  fact,  the  Office  of  Policy  Implementation  has 
been  the  Office  that  has  been  developing  the  sex  harassment  guide- 
lines, is  that  not  so? 

Mr.  Smith.  They  evolved  out  of  that  Office,  yes.  But  I  must  say 
that  so  many  times  in  Government,  it  is  the  political  appointees 
who  are  members  on  bipartisan  commissions  who  make  the  final 
decisions. 

Senator  Kennedy.  Yes. 

Mr.  Smith.  So,  therefore,  many  of  the  questions  that  Senator 
Hatch  has  raised,  we  have  discussed  and  argued  back  and  forth  as 
colleagues  on  the  Commission.  Through  our  processes,  we  arrive  at 
a  decision.  Sometimes,  a  Commissioner  may  not  be  happy  with  the 
final  rule,  but  sometimes  after  you  weigh  everything,  you  feel  that 
this  is  the  best  way  to  go. 

Senator  Kennedy.  I  want  to  thank  the  Chair  for  being  willing  to 
yield,  and  I  will  be  in  and  out  during  the  course  of  the  rest  of  the 
hearings. 

First  of  all,  I  commend  the  Commission  for  the  issuance  of  the 
guidelines.  There  are  a  lot  of  activities  that  are  being  questioned 
now,  but  it  seems  to  me  that  these  guidelines,  as  a  result  of  the 
process  that  was  followed  in  developing  them,  are  constructive  and 
helpful  and  sound.  And  to  the  extent  that  you  were  involved  in 
them — and  I  know  that  you  were — I  think  you  are  to  be  commend- 
ed. 

Well,  I  have  two  questions.  First,  regarding  the  reduction  in  the 
budget,  I  imagine  this  is  going  to  lengthen  the  amount  of  time  that 
is  necessary  to  get  these  matters  resolved.  Will  this  not  be  so? 

Mr.  Smith.  In  our  testimony  both  before  the  House  Appropri- 
ations Committee  and  the  Senate  Appropriations  Committee,  we 
did  outline  that  in  terms  of  processing  title  VII  charges,  ADEA 
charges,  and  equal  pay  charges,  there  would  be  an  enlargement  of 
the  charge  resolution  time. 

Senator  Kennedy.  So,  we  are  really  talking  about  both  business- 
es and  labor  unions  that  are  going  to  be  at  risk,  so  to  speak,  for  a 
longer  period  of  time,  where  they  are  not  getting  a  resolution  of 
these  cases. 

Mr.  Smith.  I  think  that  is  a  possibility. 

Senator  Kennedy.  I  think  we  ought  to  understand  the  impact  of 
the  budget  cuts  in  terms  of  fairness  and  equity  to  individuals  and 
to  companies  or  corporations,  or  the  unions,  or  whatever  it  may  be. 
We  are  delaying  this  process  and  individuals  are  not  getting  these 
issues  resolved,  and  I  think  we  put  the  other  organizations  at  risk. 
I  think  it  is  important  that  we  understand  that. 

Perhaps,  Mr.  Chairman,  we  could  incorporate,  by  reference,  the 
testimony  that  was  given  with  regard  to  the  timeframe  that  will  be 
necessary  to  resolve  these  cases  with  the  reduced  budget. 

The  Chairman.  Without  objection. 

[Reference  follows,  see  below.]* 

[The  reference  information  referred  to  follows:] 


'See  report  of  the  Senate  Labor  Committee  and  Human  Resources  (Minority  Views),  pp.  43- 
44,  March  1981;  and  testimony  presented  to  the  Senate  Appropriations  Subcommittee  on  State, 
Justice,  Commerce,  the  Judiciary,  and  Related  Agencies  by  Hon.  J.  Clay  Smith,  Jr.,  Acting 
Chairman,  EEOC,  Apr.  8,  1981,  pp.  13-16. 
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MINORITY  VIEWS 
Introduction 

Preparing  a  budget  for  the  programs  within  this  committee's  ju- 
risdiction during  a  time  of  grave  economic  difficulty  is  no  easy  task. 
The  twin  ravages  of  inflation  and  unemployment  demand  budgetary 
restraint.  At  the  same  time,  however,  the  health,  social  service,  employ- 
ment, and  education  programs  we  authorize  are  primarily  designed  to 
assist  the  least  well  off  to  cope  with  the  human  problems  caused  by 
inflation  and  unemployment. 

Thus  our  budget  recommendation  must  reflect  a  careful  balance, 
paring  programs  where  we  can,  retaining  them  when  we  must.  Our 
path  is  guided  by  a  shared  commitment  to  achieve  fairness  in  budget 
reductions,  and  to  provide  adequately  for  the  neediest.  We  must  not 
fight  inflation  through  budget  reductions  that  harm  those  most  hurt 
by  inflation — the  poor  and  the  disadvantaged.  And  we  must  not  be 
shortsighted  in  our  budget  recommendations.  Although  substantial  cuts 
in  areas  such  as  health  care  and  education  may  have  momentary 
appeal,  the  harm  unwarranted  cuts  will  do  will  affect  a  whole 
generation. 

Judged  by  these  standards,  the  majority  budget  recommendations 
are  wanting  in  a  number  of  key  areas.  An  analysis  of  our  disagree- 
ments with  their  recommendations  follows,  along  with  our  recom- 
mendation for  the  appropriate  level  of  funding  for  each  of  the  activities 
within  this  committee's  jurisdiction.  Taken  together,  our  recommenda- 
tions represent  a  saving's  of  over  $6  billion  or  12  percent  from  what 
would  be  required  to  keep  these  programs  at  a  constant  level  of  service 
in  the  face  of  inflation,  without  any  program  growth. 

Our  recommendations  reflect  a  careful  balancing  of  the  needs  of  the 
economy  with  the  genuine  human  needs  of  those  served  by  these  pro- 
grams. We  urge  their  adoption  by  the  Budget  Committee. 

(29) 


375 


2.    THE    EQUAL    EMPLOYMENT    OPPORTUNITY    COMMISSION 

The  administration  proposes  $140  million.  The  fiscal  year  1981 
Carter  estimate  is  $145  million.  The  fiscal  year  1980  budget  was  $125 
million.  The  committee  recommends  $116  niillion. 

The  Equal  Employment  Opportunity  Commission    (EEOC)   has 
responsibility  to  enforce  title  VII  of  the  Civil  Rights  Act  of  1964,  as 
amended;  the  Age  Discrimination  in  Employment  Act  of  1967,  as 
amended  (ADEA)  ;  the  Equal  Pay  Act  (EPA)  ;  and  section  501  of 
the  Eehabilitation  Act  of  1978,  as  amended.  EEOC's  primary  task  is 
to  consider  and  act  upon   complaints   filed   under  these  statutes — 
prohibiting   discrimination    based    upon    race,    color,    religion,    sex, 
national  origin,  age  or  handicap,  and  affecting  private.  State  and 
local,  and  Federal  employment — through  investigation,  conciliation 
and  negotiated  settlement,  and  litigation,  if  necessary  and  appropri- 
ate. Under  this  statutorily  required  administrative  process,  EEOC  has 
a  cooperative  contractual  relationship  with  State  and  local  antidis- 
crimination agencies,  through  which  a  sizeable  number  of  complaints 
are  processed.  Most  of  the  noted  statutes  also  permit  private  litigation 
in  court  by  complainants  following  EEOC's  administrative  processing. 

Under  the  committee's  recommendation  of  $116  million  the  following 
results  are  estimated : 

A.  Backlog  reduction,  which  has  been  a  significant  recent  accomplish- 
ment of  EEOC,  will  be  again  delayed.  The  elimination  of  this  oack- 
log — complaints  filed  before  1979 — would  take  until  at  least  fiscal  year 
1984. 

B.  The  inventory  on  unresolved  complaints  filed  since  the  beginning 
of  fiscal  year  1981  will  increase  in  the  following  maimer : 

i.  Title  VII— from  20,000  to  over  41,000  by  the  end  of  fiscal 
year  1982; 

a.  ADEA— from  4,900  to  9,300  by  the  end  of  fiscal  year  1982; 
and 

Hi.  EPA— from  1,600  to  over  3,200  by  the  end  of  fiscal  year  1982. 

C.  The  inventories  on  hearings  and  appeals  which  have  not  been 
conducted  will  grow  from  2,600  hearings  in  the  beginning  of  fiscal 
year  1981  to  over  4,000  by  the  end  of  fiscal  year  1982  and  from  1,900 
appeals  in  the  beginning  of  fiscal  year  1981  to  over  3,200  by  the  end  of 
fiscal  year  1982. 

It  is  estimated  that  the  $116  million  figure  recommended  by  the  com- 
mittee will  force  a  reduction  in  EEOC  staff  to  a  level  that  is  25  percent 
below  what  can  be  maintained  under  the  administration's  figure  of 
$140  million.  The  increases  in  complaint  inventories  will  mean  that 
employers  and  unions  will  have  complaints  pending  against  them  for 
longer  time  periods,  with  far  less  likelihood  of  quick  and  inexpensive 
settlement,  while  individuals  will  be  unable  to  obtain  speedy  resolution 
of  their  charges.  Also,  the  severe  staffing  reductions  will  almost  surely 
result  in  a  decrease  in  litigation  by  the  EEOC  with  settlements  during 
the  administrative  process  and  more  costly  private  litigation  against 
employers  and  unions  in  court. 

We  note  that  the  administration  is  not,  to  the  best  of  our  knowledge, 
planning  to  seek  any  change  in  title  VII  of  the  Civil  Rights  Act,  the 
ADEA,  the  EPA,  or  section  501  of  the  Rehabilitation  Act. 
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Mr.  Chairman  and  Members  of  the  Committee:   I  am  J.  Clay 
Smith,  Jr.,  'acting  Chairman  of  the  Equal  Employment  Opportunity 
Commission.   On  Tuesday,  March  3,  1901,  President  Reagan  appointed 
me  as  Acting  Chairman  of  the  Equal  Employment  Opportunity  Commission, 
I  am  pleased  to  apoear  before  you  today  and  present  for  your  review 
and  consideration  the  proposed  Fiscal  Year  1902  Budget  of  the 
Commission.   With  me  are:  Leroy  Clark,  General  Counsel;  Preston 
David,  Executive  Director;  Brooke  Trent,  Director,  Office  of 
Program  Planning  and  Evaluation;  and  Lefford  Fauntleroy,  Budget 
Officer.   Each  of  these  individuals  has  played  an  active  role  in 
the  preparation  of  these  oudget  requests  and  can  answer  ./ith  speci- 
ficity any  questions  you  have  today. 

For  FY  32,  the  Commission  is  requesting  5140,339,003  and  3,450 
positions.   Approval  of  resources  at  the  level  requested  is 
essential  if  the  Commission  is  to  fulfill  its  tv^in  objectives  to 
enforce  various  employment  discrimination  statutes  effectively  and 
efficiently  and  to  exercise  oversight  and  coordination  in  the 
federal  sector,  in  order  to  eliminate  duplication,  inconsistency, 
and  unnecessary  paper  »/ork  burdens  imposed  on  the  respondent 
comTiuni  ty . 

The  budget  request  is  consistent  with  the  President's 
recommendations  and  reflects  the  painstaking  efforts  of  Commission 
staff  to  accommodate  necessary  cutbacks,  without  substantially 
sacrificing  or  undermining  any  of  the  agency's  enforcement  efforts. 
Before  addressing  the  specifics  of  our  budget  request  and  proposed 
activities,  however,  I  would  like  to  highlight  the  Commission's 
accomplishments  of  the  last  several  years. 
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As  the  members  of  this  Committee  are  no  doubt  aware,  the 
Honorable  Eleanor  Holmes  Norton  resigned  as  Chair  of  the  Commission 
in  mid-February  of  this  year.   The  Commission  under  her  leadership 
and  with  the  support  of  the  Commissioners  witnessed  dramatic 
improvements  in  the  agency's  operations  and  its  credibility,  both 
with  protected  classes  and  in  the  employer  and  union  community. 
The  improvements  are  manifested  throughout  many  of  the  Commission's 
operations  and  have  enabled  this  agency  to  carry  out  its  mission 
more  effectively  and  efficiently. 
PROCEDURAL  REFORMS 

Major  procedural  reforms  instituted  in  three  model  offices  be- 
ginning in  September  1977,  and  subsequently  implemented  nation- 
wide enabled  the  Commission  to  reduce  substantially  its  staggering 
inventory  of  backlogged  Title  VII  charges  while  remaining  current 
in  the  processing  of  new  Title  VII  charges.   By  the  end  of  1977, 
the  Title  VII  backlog  consisted  of  100,000  unprocessed  charges. 
Through  the  application  of  specialized  backlog  reduction  proce- 
dures, however,  by  the  end  of  FY  80,  the  backlog  was  reduced  by 
65%;  80%  will  be  eliminated  by  the  end  of  FY  81.  Total  elimination, 
originally  projected  for  FY  82,  must  now  be  deferred  to  the  end 
of  FY  83,  in  light  of  current  budgetary  restrictions. 

Similarly,  the  introduction  of  rapid  charge  processing  proce- 
dures, with  a  clear  focus  on  early  factfinding  and  settlement 
attempts  before  evidence  becomes  stale  and  parties  uncompromising 
—  has  enabled  the  Commission  to  resolve  Title  VII  charges,  on 


379 


the  average,  within  four  months  of  receipt.  Forty-six  percent 
of  all  charges  are  being  resolved  through  the  execution  of  volun- 
tary negotiated  settle-nent  agree-nents ,  with  resulting  monetary 
benefits  averaging  $3,400  per  charging  party.  These  figures  are 
in  stark  contrast  to  those  which  characterized  Commission  adminis- 
trative enforcement  efforts  in  the  past,  when  average  processing 
time  was  over  two  years,  and  only  14%  of  all  cases  were  successfully 
resolved  at  the  administrative  level. 

Broad-based  patterns  and  practices  of  classwide  discrimination 
are  subject  to  potential  Commission  enforcement  activity  through 
two  programs:  the  Early  Litigation  Identification  program  (ELI), 
which  combines  the  efforts  of  the  legal  units  and  continuing 
investigation  units  in  each  district  office;  and  the  Systemic 
program,  operated  in  accordance  with  the  Commission's  statutory 
authority  under  Section  707  of  Title  VII. 

The  Commission  has  utilized  its  systemic  authority  in  the 
past;  however,  both  ELI  and  the  Systemic  program  as  now  designed 
are  products  of  the  organizational  and  procedural  reforms  insti- 
tuted during  the  past  three  years.   Both  programs  are  operated 
at  the  district  office  level,  with  corresponding  headquarters 
components  to  assure  consistency  of  operation  and,  where  appro- 
priate, nationwide  coordination.  Both  programs  seek  to  target 
for  enforcement  action  those  respondents  whose  discriminatory 
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employrnent  practices  impact  adversely  on  substantial  nunibers 
of  minorities,  women  or  older  workers.   Importantly,  the 
targeting  criteria  utilized  in  both  programs  seek  to  assure  that 
the  "worst"  respondents  will  be  reached  "first."   Reliance  on  the 
"worst-first"  rationale  serves  a  three-fold  purpose:   first,  those 
individual  victims  most  in  need  of  governmental  action  to  assure 
protection  of  their  rights  receive  assistance  on  a  priority  basis; 
second,  governmental  resources  are  more  effectively  used  when 
channeled  into  combatting  practices  of  the  worst  offenders  of 
Title  VII,  the  Age  Discrimination  in  Employment  Act  (ADEA)  and 
the  Equal  Pay  Act  (EPA);  third,  and  most  important,  employers  and 
other  persons  subject  to  the  Commission's  jurisdiction  who  volun- 
tarily seek  to  remove  discriminatory  obstacles  to  equal  employment 
opportunity  are  provided  encouragement  and  substantial  insulation 
through  the  assurance  that  they  themselves  will  not  be  targeted 
for  enforcement  activity.   In  other  words,  the  strategy  is  to 
encourage  employers  to  comply  voluntarily  while  scrutinizing 
very  carefully  those  who  appear  not  to.   The  programs  have  been  in- 
creasingly successful.   In  FY  80,  our  twenty-two  district  offices 
processed  850.  ELI  cases,  of  which  180  resulted  in  voluntary  concilia- 
tion agreements.  Sixty-two  Systemic  investigations  were  initiated 
during  FY  80.  On  the  whole,  during  FY  80,  the  Commission  approved 
the  filing  of  227  Title  VII  enforcement  actions  and  128  ADEA  and 
EPA  suits.  Substantial  benefits  were  obtained  as  a  result  of  lawsuits 
resolved  in  FY  80. 
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We  believe  that  as  the  ELI  and  Systemic  programs  become 
better  established,  their  operation  will  strengthen  the  Commission's 
enforcement  efforts  substantially.   In  particular,  as  the 
Commission's  credibility  is  enhanced  through  these  programs,  even 
greater  voluntary  initiatives  to  remove  employment  discrimination, 
as  an  alternative  to  Commission  and  court  enforcement,  will  be 
stimulated.   Thus,  while  budgetary  restraints  have  necessitated 
scaling  down  our  previous  projections,  the  Commission  remains 
firmly  committed  to  our  Systemic  and  ELI  programs  and  will 
endeavor,  within  resource  limitations,  to  carry  out  the  mandate 
of  Congress  to  identify  and  strike  down  those  patterns  and 
practices  of  discrimination  which  continue  to  disadvantage 
whole  classes  of  people  in  the  workforce. 
ORGANIZATIONAL  REFORM 

Members  of  this  Committee  are  aware  of  the  major  organizational 
changes  instituted  within  the  Commission  during  the  past  three  years. 
These  substantial  changes  were  implemented  both  in  the  field  and  at 
the  headquarters  level.   The  existing  field  structure  reflects  a 
careful  evaluation  not  only  of  programmatic  needs  of  the  Commission, 
but  also  geographical  considerations  relative  to  the  intake  of 
charges.  The  original  structure  of  the  Commission  has  changed 
dramatically.   The  then-existing  district  and  area  offices  were 
carefully  scrutinized  to  determine  appropriateness  of  location. 
Five  regional  litigation  centers,  and  seven  regional  administrative 
offices  were  abolished. 
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Twenty-two  district  offices  and  27  area  offices  were  established 
in  locales  with  high  concentrations  of  potential  charging  parties. 
Legal  and  adiiinistrative  staff  were  placed  in  the  district  offices, 
thus  allowing  them  to  provide  a  full  complement  of  services, 
both  compliance  and  legal.   Area  offices  are  available  for  charge 
intake  and  rapid  charge  processing. 

Title  VII  has  always  required  the  deferral  of  charges  to 
appropriate  state  and  local  agencies.   In  the  past,  the  Commission's 
procedures  failed  to  utilize  these  agencies  effectively.  As  part 
of  the  reorganization,  however,  the  Commission  established 
a  more  efficient  state  and  local  program.  We  currently  have  work- 
sharing  relationships  with  69  state  and  local  agencies,  who  share 
in  the  processing  of  charges.  Among  the  services  provided  state 
and  local  agencies  by  the  EEOC  as  a  result  of  these  agreements 
is  training  in  charge  processing  which  is  essential  to  assure 
high  quality  processing  standards  and  nationwide  uniformity. 

Thus,  our  new  partnership  has  served  to  provide  essential 
support  to  state  and  local  agencies,  and  to  further  the  objectives 
embodied  in  the  Title  VII  deferral  requirement.   In  the  process. 
Title  VII  enforcement  has  become  more  rational,  by  eliminating 
a  substantial  amount  of  duplicalrion  and  inconsistency.   Charging 
parties  and  respondents  now  know  that,  for  the  most  part,  final 
action  by  a  state  agency  with  respect  to  a  charge  processed 
pursuant  to  a  worksharing  agreement,  in  effect,  constitutes 
final  Commission  action.   While  the  Commission  reviews  all  state 
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fin^lings  and  reserves  the  ootion  to  reject  theni,  where   appro- 
priate, this  option  is  rarely  exercised.   Thus,  the  prospect 
of  obtaining  tivo  bites  of  the  aoole  —  which  is  both  costly  and 
time  consuTiing  —  is  minimized. 

Orqanizat ional  restructuring  at  the  headquarters  level 
co.molements  that  in  the  field.   The  Commission's  Office  of  Field 
Services  has  overall  operational  responsibility  for  the  adminis- 
trative functioning  of  each  district  and  area  office.   The 
Commission's  Office  of  Policy  Implementation  provides  technical 
substantive  guidance  to  the  various  field  offices,  through 
the  issuance  of  compliance  manuals  and  Commission  decisions 
//ith  respect  to  novel  or  controversial  employment  discrimination 
issues.   It  also  plays  the  critical  role  of  developing  various 
policy  statements  for  presentation  to  the  Commission.  These 
policy  statements  may  take  the  form  of  guidelines  or  Commission 
resolutions.  Guidelines  are  not  binding  on  the  respondent 
community.  Rather,  they  provide  essential  guidance  as  to  the 
state  of  the  law:  what  the  courts,  and  the  Commission,  have 
determined  to  be  violative  of  Title  VII,  the  ADEA  or  the  EPA. 
Guidelines  also  establish  uniform  standards  to  be  aoplied 
on  a  nationwide  basis.  They  also  share  the  al 1- important  role 
of  providing  substantial  insulation  from  enforcement  to  those 
respondents  who  attempt  voluntarily  to  bring  their  employment 
practices  into  line  with  the  policies  outlined  in  the  guidelines. 
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FEDERAL  SECTOR  OVERSIGHT  AND    ENFORCEMENT 

Congress  recognized  the  major  strides  taken  by  the  Commission 
in  streamlining  its  operations,  and  in  response,  overwhelmingly 
approved  the  transfer  of  certain  new  authorities  to  the  Commission, 
in  1979,  including  jurisdiction  over  federal  sector  equal  employ- 
ment opportunity  and  affirmative  action  programs.  Under  this 
responsibility,  the  Commission  has  developed  Management  Directives 
and  Instructions  for  submission  of  Multi-Year  Affirmative 
Action  Plans,  pursuant  to  Section  717  of  Title  VII,  throughout 
the  federal  sector.   The  multi-year  approach  is  a  significant 
and  meaningful  departure  from  previous  efforts  at  monitoring 
the  achievement  of  equal  employment  opportunity  goals  in  the 
federal  sector.   Through  its  focus  on  results,  the  multi- 
year  approach  is  designed  to  provide  an  incentive  for  federal 
agencies  to  enhance  their  equal  opportunity  posture  within 
reasonable  time  frames.   As  is  true  of  Commission  efforts 
in  the  private  sector,  the  Multi-Year  plan  instructions  seek 
to  encourage  voluntary  actions  by  federal  agencies,  providing  the 
agencies  with  substantial  latitude  in  determining  the  means  most 
appropriate  for  attaining  their  goals. 

In  -the^area  of  processing  federal  employee  appeals,  the 
Commission  succeeded,  in  FY  80,  in  eliminating  the  appeals 
backlog.   Moreover,  despite  serious  deficiencies  in  resources 
and  an  ever-increasing  caseload,  the  staff  production  rate  has 
increased  substantially,  and  is  expected  to  exceed  the  FY  80 
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rate  by  28%  in  FY  81.   The  appeals  operation  has  met  the 
critical  objectives  of  assuring  the  consistency  of  decisions 
within  the  federal  sector  itself  and,  where  appropriate,  the 
full  application  of  standards  and  law  developed  in  the  private 
sector,  thereby  eliminating  the  double  standard  that  too  often 
prevailed  between  the  public  and  private  sectors. 

Congress  also  approved  the  transfer  to  the  Commission  of 
the  responsibility  for  coordination  of  issuances  by  federal 
agencies  relative  to  equal  employment  opportunity,  in  order 
to  eliminate  duplication,  inconsistency,  confusion,  and  burden- 
some paperwork.  The  Commission's  efforts  at  coordination  have 
taken  two  forms.  First,  a  special  office  was  established  whose 
ultimate  responsibility  is  to  meet  the  objective  of  eliminating 
duplication,  inconsistency,  and  burdensome  paperwork.   This 
responsibility  has  been  carried  out  through  reviews  of  numerous 
proposed  sister  agency  issuances,  as  well  as  through  a  comprehen- 
sive survey  of  over  1,300  private  and  public  employers  to  ascertain 
their  views  on  examples  of  duplication  and  inconsistency  resulting 
from  federal  enforcement  efforts.   The  results  of  this  survey 
have  been  analyzed  and  will  be  used  to  provide  specific  long-range 
direction  for  coordination  efforts  in  the  future.   Also  in  FY  80, 
as  a  result  of  coordination  efforts,  three  major  federal  agencies 
withdrew  plans  to  implement  reporting  systems  which  would  have 
duplicated  reporting  requirements  of  other  agencies  and  imposed 
an  unnecessary  burden  on  respondent  employers. 
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Second,  the  Co:n7iission  has  approved  several  initiatives 
specifically  designed  to  streamline  equal  employnient 
opportunity  enforcement  efforts.   Very  important  among  these 
is  the  new  Memorandum  of  Understanding  with  the  Office  of  Federal 
Contract  Comoliance  Programs,  designed  to  assure  coordinated  — 
rather  than  contradictory  —  efforts  in  the  areas  where  our 
jurisdictions  overlap.   Specifically,  the  Memorandum  calls  for  the 
deferral  of  certain  complaints  received  by  OFCCP  to  the  seoc,  and 
vice  versa.   In  addition,  it  provides  for  the  snaring  of  vital 
enforc3nient  information.   Implementing  instructions  are  currently 
being  developed.   An  equally  important  example  of  efforts  at 
coordination  was  the  issuance  by  the  Commission  of  one  set  of 
Uniform  Guidelines  on  Employee  Selection  Procedures,  replacing 
the  two  differing  sets  administered  previously  by  government 
enforcement  agencies.   Adoption  of  the  guidelines  reflected  the 
Commission's  commitment  to  making  the  federal  enforcement  effort 
more  uniform  and  more  rational. 

agt:  a\^d  equal  pay  enforcement 

The  Commission  also  received  jurisdiction  over  enforcement 
of  the  Age  Discrimination  in  Employment  Act  (ADEA)  and  the  Equal 
Pay  Act  (EPA).   Despite  an  unexpectedly  high  volume  of  charges 
under  both  statutes,  we  nave  successfully  assumed  these  new 
responsibilities.   I  should  stress,  however,  that  the  charge 
increase  was  significant.   Charge  intake  under  the  ADEA  grew  from 
a  total  of  5,400  in  FY  79,  to. 8, 303  in  FY  80.   Similarly,  the 
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FY  79  intake  of  1,600  EPA  complaints  grew  to  2,300  EPA  complaints 
in  FY  80.  Staffing  to  process  this  influx  of  age  and  equal  pay 
complaints  was  grossly  inadequate.  Although  approximately  50% 
of  the  DepartTTient  of  Labor's  employees  trained  in  age  and  equal 
pay  enforcement  transferred  with  the  function,  the  dramatic 
increase  in  complaints  necessitated  the  assignment  of  Title 
VII  resources  into  these  two  programs. 

In  response  to  these  increases,  the  Commission  developed  new 
procedures  for  the  processing  of  age  complaints  in  the  latter  part 
of  FY  80.   The  procedures,  patterned  largely  after  those  utilized 
under  Title  VII,  rely  on  rapid  charge  processing  and  factfinding  for 
resolution  of  the  vast  majority  of  age  complaints.   A  specific 
percentage  of  complaints  which  present  the  likelihood  of  providing 
substantial  remedies  for  large  numbers  of  persons  will  be 
designated  for  extensive  investigation  and,  where  appropriate, 
litigation. 

In  the  equal  pay  area,  the  Commission's  strategy  is  to  coordi- 
nate enforcement  efforts  under  the  Equal  Pay  Act  and  Title  VII  as 
much  as  possible,  since  the  two  statutes  have  overlapping  juris- 
dictions. Indeed,  the  Commission  anticipates  that  approximately 
75%  of  all  equal  pay  complaints  will  be  processed  concurrently 
under  both  Title  VII  and  the  EPA.  Finally,  with  respect  to  both 
the  EPA  and  the  ADEA,  guidance  has  been  provided  to  the  field 
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for  the  initiation  and  conduct  of  directed  investigations,  insti- 
tuted pursuant  to  the  Commission's  independent  investigative 
authority  under  each  statute. 

Even  prior  to  the  introduction  of  new  procedures,  however, 
our  closure  rate,  with  benefits  to  charging  parties  was  fairly 
high.   During  FY  80,  1,600  EPA  and  6,500  ADEA  cases  were  resolved 
administratively.  We  anticipate  that  the  introduction  of 
new  procedures  will  enable  us  to  increase  substantially  the 
closure  rates  under  each  statute,  as  well  as  the  monetary  benefits 
to  aggrieved  persons.   In  addition,  the  development  of  strategies 
for  identifying  the  most  egregious  violations  and  violators  of 
both  statutes  will  enable  us  to  utilize  Commission  resources 
most  effectively,  while  at  the  same  time  minimizing  the  burden 
on  employers  and  maximizing  the  likelihood  of  meaningful  relief 
for  victims  of  discriminatory  practices. 

I  would  only  add  at  this  point  that  the  Commission's  efforts 
to  transform  itself  as  an  agency  have  not  gone  unrecognized.   A 
recent  independent  study  by  the  Office  of  Personnel  Management, 
released  in  January  1981  and  entitled  "Management  Initiatives 
and  EEOC ' s  Improved  Productivity,"  cites  the  Commission's 
progress  of  the  last  several  years,  characterizing  the  Commission 
as  a  model  for  other  agencies  to  follow.   Similarly,  the  Office 
of  Management  and  Budget,  in  its  October  1980,  Management  Memo, 
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highlighted  the  achievement  of  the  EEOC,  noting  that  the 
procedural  and  organizational  changes  discussed  above  "have 
Led  to  greatly  improved  program  performance,  already  apparent 
in  1979  and  continuing  strongly  in  1980."   The  0MB  stated  further 
that  "the  EEOC  experience  should  be  of  special  interest  to  other 
agencies  with  responsibilities  for  investigating  complaints  from 
the  public  and  those  that  require  timely  and  accurate  reporting  on 
operational  progress  from  extensive  networks  of  field  offices." 
FISCAL  YEAR  1982  BUDGET 

Against  this  backdrop,  I  will  turn  now  to  the  FY  82  budget 
request  and  a  brief  discussion  of  activities  proposed  for  funding. 
As  noted,  we  are  requesting  a  total  of  $140,389,000  and  3,468 
employees  for  Commission  activities.  The  proposed  FY  82  budget 
represents  no  increase  in  positions  from  the  current  year  and  a 
dollar  decrease.   While  we  believe  that  we  can  absorb  these  reduc- 
tions in  staff  and  financial  resources  without  serious  damage 
to  our  enforcement  efforts,  processing  times  will  be  lengthened. 
Specifically,  backlog  reduction  will  continue,  though  at  a 
slower  rate  than  originally  projected.   Total  elimination  of 
the  backlog,  originally  projected  for  FY  82,  is  now  projected  to 
occur  in  FY  83;  over  90%  will  be  eliminated  by  the  end  of 
FY  82.   The  rate  of  productivity  in  rapid  charge  processing 
will  be  maintained,  but  the  open  inventory  of  charges  will  grow. 
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perhaps  substantially.   With  respect  to  inventories,  we 
anticipate  the  following  impacts  of  the  budgetary  reductions: 

1.  Title  VII  inventory  will  increase  from  6 
months  to  9  months  by  the  end  of  FY  82; 

2.  ADEA  inventory  time  will  increase  from  7 
months  to  11  months  by  the  end  of  FY  R2;  and 

3.  EPA  inventory  time  will  increase  from  8 
months  to  12  1/2  months  by  the  end  of  FY  82. 

The  Commission's  original  plans  for  enforcement  of  equal 
employment  opportunity  in  the  federal  sector  have  also  been 
modified.  While  we  hope  to  maintain  a  high  level  of  productivity 
in  the  processing  of  federal  hearings  and  appeals,  processing 
time,  again,  will  increase.   Specifically,  the  inventory  of 
federal  hearings  will  increase  from  9  months  to  10  months 
by  the  end  of  FY  82;  and  for  federal  appeals,  the  increase 
will  be  from  10  months  to  13  months  by  the  end  of  FY  82. 
The  Commission  will  not  attempt  to  absorb  the  entire  federal 
equal  employment  opportunity  complaint  process,  including 
the  initial ,  investigation  of  complaints,  as  originally  con- 
templated.  Rather,  our  efforts  will  be  limited  to  the  develop- 
ment of  procedural  issuances  and  providing  technical  assistance 
to  improve  and  clarify  procedural  and  substantive  issues 
relating  to  the  processing  of  federal  EEO  complaints. 
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As  you  will  note,  we  are  not  proposing  any  new  programs  or 
a  substantial  expansion  of  Commission  activities.   Our  objective 
is,  as  always,  to  enforce  efficiently  the  various  equal  employment 
opportunity  statutes  under  our  jurisdiction,  with  the  long-range 
goal  of  eliminating  employment  discrimination  as  a  standard 
operating  procedure  of  American  industry.   This  objective  can 
be  realized  only  through  the  combined  activites  of  resolving 
individual  charges  of  discrimination  and  attacking  broader-based 
classwide  patterns,  through  the  institution  of  systemic  or 
directed  investigations  under  Title  VII  and  the  ADEA  and  EPA. 
While  we  believe  that  we  can  carry  out  our  mission  with  those 
resources  requested  in  our  proposed  FY  82  Budget,  we  recognize 
that  unanticipated  increases  in  charge  intake  or  costs  of 
enforcement  activity  may  necessitate  future  requests  for  increased 
funding . 

Ours  is  an  agency  statutorily  required  to  receive  and  in- 
vestigate charges  of  employment  discrimination.   Consequently, 
the  resource  needs  of  the  agency  are  dependent  on  the  extent  to 
which  individual  aggrieved  persons  choose  to  take  advantage  of 
our  services.   We  are  not  in  a  position  to  predict  with  certainty 
what  the  demand  for  Commission  enforcement  will  be.   Historically, 
charge  intake  has  consistently  grown:  this  is  particularly  true 
with  respect  to  age  charges.   Thus,  our  submission  to  you  today 
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reflects  only  our  best  judgment  of  what  the  demand  will  be  and 
the  manner  in  which  we  can  utilize  available  resources  to  meet 
that  demand. 

I  appreciate  the  support  of  this  Committee  over  the  past 
several  years.   Your  sensitivity  to  the  reforms  we  sought  to 
impalement  and  your  responsiveness  during  appropriations  hearings 
made  our  task  an  easier  and,  ultimately,  more  successful  one. 
I  trust  that  your  support  continues. 

Senator  Kennedy.  Finally,  let  me  just  ask  you  generally  about 
affirmative  action  and  the  importance  of  trying  to  establish  some 
goals  and  some  timetables.  I  think  all  of  us  are  troubled  by  trying 
to  reach  any  mathematical  formula  or  quota,  but  what  we  are 
trying  to  achieve  is  a  program  that  establishes  some  goals  or  some 
timetable. 

Could  you  speak  to  the  importance  of  that,  as  a  general  matter? 

Mr.  Smith.  Well,  of  course,  under  our  713  authority,  the  Equal 
Employment  Opportunity  Commission  has  published  guidelines  to 
protect  employers  from  reverse  discrimination  charges.  We  have 
always  advocated,  in  a  free  market  system,  voluntary  compliance 
and  voluntary  affirmative  action  in  the  private  sector.  Historically, 
that  is  what  the  statute  says  and  that  is  what  we  have  always 
advocated. 

Our  role  at  the  EEOC  has  merely  been  to  advocate  voluntary 
activity.  Now,  it  is  true  that  suits  have  been  filed  in  other  areas  by, 
in  the  Labor  Department  and  the  like.  The  courts  themselves  have 
developed  various  standards  for  affirmative  action  and  have, 
through  statistical  evaluations  that  have  been  judicially  created, 
developed  a  standard.  Those  have  been  judicially-created  standards 
which  have  become  embodied  in  the  jurisprudence,  which  EEOC 
must  adhere  to. 

Now,  in  connection  with  our  Federal  affirmative  action  program, 
of  course.  Congress  itself  mandated  affirmative  action  in  the  Feder- 
al Government.  After  making  a  finding  that  discrimination  existed 
in  the  Federal  Government,  Congress  mandated  that  the  Commis- 
sion create  guidelines  for  affirmative  action. 

So,  I  think  that  we  have  really  no  discretion  in  the  matter  of 
affirmative  action  in  the  Federal  Government,  as  we  are  funded  to 
carry  out  this  program,  Congress  has  mandated,  by  a  specific  statu- 
tory provision,  717  of  the  statute,  that  affirmative  action  be  applied 
not  voluntarily,  but  as  a  mandatory  act  in  the  Federal  Government 
system. 

Senator  Kennedy.  I  have  some  other  questions  that  I  will 
submit.  I  want  to  thank  you  very  much  for  your  testimony  and  for 
your  response  to  questions.  You've  been  very  helpful. 

The  Chairman.  Thank  you,  Senator  Kennedy. 

What  proportion  of  alleged  instances  of  sexual  harassment  do 
you  estimate  result  directly  in  civil  lawsuits  rather  than  in  formal 
complaints  filed  at  the  EEOC? 
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Mr.  Smith.  It  is  hard  for  me  to  say,  sir.  I  am  sure  that  because 
the  country  is  so  vast,  it  is  very  difficult  to  estimate.  I  would  have 
to  call,  for  example,  the  legal  defense  funds,  the  NAACP,  private 
attorneys,  or  the  American  Bar  Association  for  the  relevant  infor- 
mation. 

The  Chairman.  There  is  no  effort  being  made  to  do  a  statistical 
analysis  of  that? 

Mr.  Smith.  Not  at  this  time.  However,  it  is  conceivable  that 
groups  who  are  here  today  may  have  amassed  information  indicat- 
ing other  alternative  avenues  for  relief.  You  see,  prior  to  the 
sexual  harassment  guidelines,  it  is  my  sense  that  local  courts  and 
State  courts  probably  did  receive  charges  or  causes  of  action  filed 
under  various  categories.  For  example,  lawsuits  could  have  been 
filed  under  the  category  of  assault  or  battery,  or,  on  the  criminal 
side.  It  might  have  been  filed  as  a  tort  for  assault  or  battery  on  the 
civil  side 

The  Chairman.  But  you  do  not  know? 

Mr.  Smith.  I  do  not  know. 

The  Chairman.  One  of  the  purposes  of  these  hearings  is  to  get 
the  iceberg  out  in  the  open  and  to  find  out  just  how  widespread 
and  pervasive  these  problems  are. 

Mr.  Smith.  Yes. 

The  Chairman.  Let  me  ask  you  this.  Do  you  understand  the 
guidelines  to  state  a  subjective  as  opposed  to  a  reasonable-man 
standard  for  determining  whether  the  conduct  is  intimidating,  hos- 
tile, or  offensive? 

Mr.   Smith.   I  am   not  quite  sure  I   understand  your  question. 

The  Chairman.  Well,  are  you  using  a  subjective  standard  or  are 
you  using  a  reasonable-man  standard — what  a  reasonable  person 
would  do  under  the  circumstances? 

Mr.  Smith.  I  think  our  guidelines  do  use  a  reasonable  person's 
standard.  We,  in  fact,  use  the  term  reasonable  in  the  guidelines  in 
connection  with  subsection  (c).  For  example,  harassment  on  the 
basis  of  sex  is  a  violation  of  703.  "Unwelcome  sexual  advances, 
requests  for  sexual  favors,  and  other  verbal  or  physical  conduct  of 
a  sexual  nature  constitute  sexual  harassment  when,"  and  then  we 
go  to  subsection  (3),  "when  such  conduct  has  the  purpose  or  effect 
of  unreasonably  interfering  with  an  individual's  work  perform- 
ance." 

The  Chairman.  Under  law,  they  call  it  the  reasonable-man 
standard,  but  let  us  call  it  the  reasonable-person  standard  for  the 
purposes  of  this  hearing.  You  believe  that  would  be  the  standard 
that  would  be  applied  by  the  EEOC  under  that  particular  provi- 
sion? 

Mr.  Smith.  Yes. 

The  Chairman.  OK.  Suppose  an  employee  is  confronted  with  a 
strike  and  then,  on  the  picket  line,  they  utter  intemporate  or 
abusive  language  to  women  who  were  crossing  the  picket  line. 
Would  the  employer  be  liable  under  title  VII  if  it  does  nothing  to 
stop  abusive  language,  or  has  that  case  not  arisen? 

Mr.  Smith.  We  do  not  have  that  case,  to  my  knowledge.  It  is 
awfully  hard,  when  you  run  an  agency,  to  know  what  is  out  there. 

The  Chairman.  I  understand. 
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Mr.  Smith.  But  I  can  say  that  I  have  to  go  back  to  the  definition 
that  we  have  adopted.  In  section  (a)  we  say,  "Unwelcome  sexual 
advances,  requests  for  sexual  favors,  and  other  verbal  or  physical 
conduct  of  a  sexual  nature  constitute  sexual  harassment." 

Now,  the  question  is  whether  or  not  we  are  dealing  here  with  a 
supervisor  or  whether  we  are  dealing  with  coworkers. 

The  Chairman.  Well,  you  are  dealing  with  coworkers  on  the 
picket  line.  Those  who  are  striking  and  picketing  and  those  who 
are  crossing  the  picket  line  are  coworkers. 

Mr.  Smith.  Well,  that  is  true.  My  general  counsel  has  advised  me 
that  perhaps  there  is  no  employer  control  over  the  employees  if 
they  are  out  on  the  picket  line. 

The  Chairman.  So,  that  might  be  the  determining  factor? 

Mr.  Smith.  It  could  be,  yes.  It  is  possible  that  the  employer  would 
have  no  liability  under  such  circumstances,  since  I  doubt  very 
seriously  that  supervisors  would  be  on  the  picket  line. 

The  Chairman.  Are  you  saying  that  it  is  possible  that  the  em- 
ployer might  have  liability  under  those  circumstances? 

Mr.  Smith.  It  is  not  likely. 

The  Chairman.  That  is  one  of  the  things  that  a  number  of  us  are 
concerned  about.  Are  these  guidelines  too  broad  and  general,  or 
should  there  be  some  more  specifics  so  that  employers  know  what 
the  extent  of  their  liability  actually  is? 

Mr.  Smith.  May  I  respond  to  that  statement? 

The  Chairman.  Of  course. 

Mr.  Smith.  I  think  that  is  why  we  are  taking  such  precautions  in 
evaluating  the  kinds  of  cases  that  are  coming  through  the  front 
door  at  the  present  time,  because  I  think  that  there  is  a  sense  in 
some  areas  that  we  will  not  be  responsible  in  evaluating  the  facts. 

We  have  committed  ourselves  to  fact-specific  cases,  and  therefore 
we  are  making  every  effort  to  carve  out  very  specific  cases  and 
resolution  of  those  cases. 

The  Chairman.  One  of  the  major  concerns  that  we  as  lawmakers 
and  I  think  you  as  an  administrator,  have  is  whether  the  law  is 
carried  out  the  way  it  was  intended  by  the  person  at  the  end  of  the 
line.  What  method,  if  any,  does  the  Commission  have  to  see  that 
field  staff  are  interpreting  appropriately  and  making  judgments 
based  on  the  Commission's  intent? 

Mr.  Smith.  Well,  the  first  thing  is  that  those  cases,  when  they 
come  through  the  front  door,  ought  to  be  forwarded,  after  investi- 
gation,  to  headquarters  because  we   have  established   a   process. 

The  Chairman.  Where  they  are  negotiating — I  think  the  state- 
ment has  been  made  that  approximately  50  percent  of  these  are 
resolved  through  negotiation  at  the  beginning.  What  are  you  doing 
to  make  sure  that  the  field  staff  are  making  appropriate  interpre- 
tations and  judgments? 

Mr.  Smith.  One  of  the  things  that  we  are  doing  is  that  we  are 
providing  instructions  to  the  staff  through  our  compliance  manual; 
that  is  being  prepared  now  so  that  they  will  have  that  data. 

The  Chairman.  Well,  maybe  they  have  this  instruction,  but  what 
if  they,  through  this  rapid  charge  process,  are  just  arbitrarily 
making  decisions  that  really  are  not  appropriate  under  the  deci- 
sions made  by  the  Commission  itself? 
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Mr.  Smith.  Well,  I  think  our  field  offices  have  audits  of  the 
charges  as  one  measure  of  evaluation,  to  make  sure  that  the  front 
end  is  doing  what  is  appropriate.  We  have  a  process  where  difficult 
and  sensitive  cases  can  be  forwarded  to  the  Office  of  Policy  Imple- 
mentation so  that  they  may  be  evaluated  at  a  higher  level. 

The  Chairman.  When  was  the  last  audit? 

Mr.  Smith.  I  am  sorry? 

The  Chairman.  When  was  the  last  audit  conducted? 

Mr.  Smith.  We  have  audits  on  a  regular  basis. 

The  Chairman.  I  see.  Who  conducts  those? 

Mr.  Smith.  The  Office  of  Field  Services. 

The  Chairman.  I  see.  Does  the  auditor,  himself  or  herself,  con- 
duct any? 

Mr.  Smith.  Yes;  they  go  and  look  at  the  actual  files;  I  mean,  they 
go  and  talk  with  the  staff;  they  talk  to  the  district  director,  and 
they  go  right  to  the  EOS,  the  equal  opportunity  specialist,  right  on 
the  front  line. 

The  Chairman.  I  think  this  is  an  appropriate  question.  What 
assurance  do  employers  have,  or  will  they  have,  that  they  are 
going  to  be  treated  fairly  by  the  EEOC  field  staff  and  by  the 
Commission? 

You  see,  we  are  hearing  some  complaints  here  that  there  is  some 
arbitrariness  by  the  field  staff  in  this  rapid  charge  system.  Now, 
maybe  that  is  true  and  maybe  it  is  not;  I  do  not  know.  But  we  are 
getting  complaints  on  that.  Now,  what  assurance,  really,  do  the 
employers  have  that  they  are  going  to  be  treated  fairly  by  the  field 
staff  or  by  the  Commission? 

Mr.  Smith.  Well,  certainly,  they  have  my  commitment  that  they 
will  be  treated  fairly.  I  think  I  can  say  unequivocally  that  our  staff 
will  be  instructed  that  in  the  area  of  sexual  harassment  charges,  as 
in  all  other  charges,  employers  should  be  treated  fairly  and  that 
grieving  parties  ought  to  be  treated  fairly. 

When  we  look  at  the  language  of  the  regulation,  it  has  in  it  the 
coworker's  defense.  For  example,  it  is  not  a  per  se  violation  rule,  as 
has  been  written  in  some  of  the  trade  press.  The  sexual  harass- 
ment charges  have  to  be  proven  very  factually;  there  is  no  per  se 
violation.  In  fact,  if  an  employer  can  show  that  he  or  she  took 
immediate  and  appropriate  corrective  action,  a  case  can  be  no 
cause  at  the  front  end — no  cause  at  all,  and  no  fault.  That  is 
something  that  I  think  ought  to  be  focused  on  by  employers  who 
may  listen  to  the  words  sexual  harassment  but  who  have  not 
carefully  read  the  guidelines,  that  is,  what  defenses  have  been  built 
into  the  guidelines  on  their  behalf. 

The  Chairman.  One  reason  I  have  asked  that  question  is  that  we 
have  asked  for  any  audit  that  has  been  made.  There  may  be  a 
violation  of  the  Anti-Deficiency  Act.  But  you  do  not  know  of  any 
violations  at  all?  Do  any  of  you? 

Mr.  Smith.  I  am  sorry.  The  audit  issues  as  far  as  that  is  con- 
cerned are  two  different  things. 

The  Chairman.  OK. 

Mr.  Smith.  Our  field  services  audit  is  a  management  audit;  that 
is,  it  audits  programs.  Our  Office  of  Audits  is  the  arm  which 
audits 

The  Chairman.  That  is  a  different  matter? 
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Mr.  Smith.  Yes. 

The  Chairman.  OK.  Has  the  EEOC  developed  a  voluntary  af- 
firmative action  program  with  goals  and  timetables? 

Mr.  Smith.  For  itself? 

The  Chairman.  Yes. 

Mr.  Smith.  Yes,  we  have. 

The  Chairman.  What  assurance  will 

Mr.  Smith.  As  a  matter  of  fact,  I  think  it  was  3  days  after  the 
President  appointed  me  Acting  Chairman  that  I  signed,  pursuant 
to  requirements,  our  affirmative  action  program. 

The  Chairman.  Specifically,  with  regard  to  these  regulations 
that  you  have  issued,  do  you  think  that  they  will  actually  create 
more  employment  opportunities  for  women,  or  will  they  be  a  deter- 
rent to  the  creation  of  more  employment  opportunities  for  women? 

Mr.  Smith.  It  is  my  belief  that  the  purpose  of  these  guidelines  is 
to  deter  the  lack  of  opportunity  for  women,  or  perhaps  for  men, 
since  these  guidelines  are  not  restricted  to 

The  Chairman.  The  regulations  apply  either  way. 

Mr.  Smith.  It  applies  either  way.  It  would  deter  conduct  which 
would  inhibit  opportunities  for  advancement  or  assignment  in  the 
workplace.  I  think  that  if  the  problem  is  a  large  problem,  these 
guidelines  will  certainly  be  beneficial  to  opportunities  for  men  and 
women  who  may  be  subjected  to  sexual  harassment. 

The  Chairman.  Thank  you,  Mr.  Smith.  We  appreciate  having 
you  and  your  staff  here  today,  and  we  appreciate  the  efforts  you 
have  made. 

Mr.  Smith.  Thank  you,  Senator. 

The  Chairman.  Our  next  panel  will  be  Mrs.  Phyllis  Schlafly, 
Esquire,  president  of  the  Eagle  Forum  in  Alton,  111.;  Mrs.  Judith 
Finn,  an  economist  from  Oak  Ridge,  Tenn.;  and  Ms.  Eliza  Paschall, 
former  national  secretary  of  the  National  Organization  for  Women, 
from  Atlanta,  Ga. 

We  are  happy  to  welcome  you  three  women  today,  and  we  will  be 
very  interested  in  what  you  have  to  say. 

Mrs.  Schlafly,  we  are  happy  to  have  you  here. 

STATEMENT  OF  PHYLLIS  SCHLAFLY,  PRESIDENT,  EAGLE 
FORUM,  ALTON,  ILL.;  JUDITH  FINN,  ECONOMIST,  OAK  RIDGE, 
TENN.;  AND  ELIZA  K.  PASCHALL,  FORMER  NATIONAL  SECRE- 
TARY, NATIONAL  ORGANIZATION  FOR  WOMEN,  ATLANTA, 
GA.,  A  PANEL 

Mrs.  Schlafly.  Thank  you,  Mr.  Chairman. 

My  name  is  Phyllis  Schlafly  of  Alton,  111.  I  will  summarize  my 
prepared  testimony  and  ask  that  the  full  text  be  printed  in  the 
record. 

The  Chairman.  Without  objection,  it  will  be  so  ordered,  and  we 
will  appreciate  any  summaries  that  can  be  made.  That  will  save  us 
some  time,  thank  you. 

Mrs.  Schlafly.  Sexual  harassment  is  an  important  subject,  but 
as  a  matter  of  congressional  concern,  harassment  in  private  indus- 
try is  totally  dwarfed  by  the  problem  of  harassment  or  intimidation 
of  women  in  the  armed  services  where  women  do  not  have  the 
freedom  to  resign. 
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Anyone  who  is  trying  to  make  a  Federal  case  out  of  the  problem 
of  bosses  pinching  secretaries  and,  at  the  same  time,  is  promoting 
the  drafting  of  women  along  with  men  and  the  full  sex  integration 
of  combat  assignments  in  the  armed  services  is  playing  political 
games  with  the  term  sexual  harassment.  Two  of  the  exhibits  that  I 
have  submitted  with  my  testimony  illustrate  this  point. 

Nothing  in  the  world  would  create  more  sexual  harassment  than 
the  drafting  of  18-  to  20-year-old  girls  into  the  Army.  We  already 
have  a  major  problem  of  sexual  harassment  that  has  accompanied 
the  assignment  of  women  aboard  ships  and  in  other  nontraditional 
jobs  in  the  armed  services.  If  anybody  is  interested  in  protecting 
women  against  sexual  harassment,  I  would  suggest  that  they  work 
every  day  to  prevent  the  drafting  of  women.  As  opposed  to  the  118 
cases  that  the  EEOC  Chairman  mentioned  today,  we  would  have 
literally  millions  of  cases  of  sexual  harassment  of  young  and  vul- 
nerable girls. 

The  EEOC  regulations  on  sexual  harassment  are  unjust  because 
they  penalize  an  innocent  bystander,  the  employer — that  is,  the 
company — for  acts  over  which  he  has  no  control,  and  because  there 
is  no  way  to  police  the  situation  fairly,  and  because  they  allow 
unscrupulous  persons  to  file  mischievous  claims. 

However,  the  most  cruel  and  damaging  sexual  harassment 
taking  place  today  is  the  harassment  by  feminists  and  their  Feder- 
al Government  allies  against  the  role  of  motherhood  and  the  role 
of  the  dependent  wife. 

[There  were  unsolicited  comments  from  the  audience.] 

The  Chairman.  We  will  have  no  more  demonstrations  like  that. 
In  this  hearing,  and  in  all  hearings,  if  I  can  help  it,  we  are  going  to 
try  and  have  all  sides  considered,  and  we  will  expect  the  same 
courtesy  to  be  given  to  witnesses  with  whom  we  disagree  as  to 
those  with  whom  we  do  agree.  I  think  that  is  only  courtesy  and 
that  is  what  we  are  going  to  insist  upon  in  this  hearing  room 
today. 

This  is  a  volatile  area;  there  are  different  opinions.  Our  commit- 
tee, I  think,  is  duty-bound  to  listen  to  all  sides  of  this  matter  as 
rnuch  as  we  can.  Now,  we  are  limited  by  time;  we  naturally  cannot 
listen  to  everybody,  but  we  have  tried  to  make  these  hearings 
balanced.   So,   let   us   have   no   more   public   displays  either  way. 

Continue. 

Mrs.  ScHLAFLY.  Thank  you,  Mr.  Chairman.  I  think  the  hissing 
makes  clear  that  it  is  the  role  of  motherhood  that  the  people  who 
are  hissing  despise. 

The  feminist  goal  is  to  induce  all  wives  and  mothers  out  of  the 
home  and  into  the  work  force.  This  goal  would  eliminate  the  role  of 
motherhood  and  make  child  care  a  responsibility,  and  probably  a 
function  of  the  government.  It  is  sexual  harassment,  because  it  is 
specifically  designed  to  eliminate  or  to  blur  the  separate  identity  of 
different  sex  roles  for  men  and  women. 

By  "role  of  motherhood,"  we  mean  the  role  in  which  a  woman 
gives  career  priority  to  mothering  her  children.  By  "dependent 
wife,"  we  mean  a  wife  who  gives  career  priority  to  homemaking 
and  whose  cash  wages  from  work  outside  her  home,  over  her 
married  years,  amount  to  significantly  less  than  her  husband's. 
The  overwhelming  majority  of  American  women  fit  this  definition, 
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even  though  most  women  are  in  the  labor  force  for  some  years  of 
their  lives. 

The  clearest  way  to  prove  this  feminist  goal  is  to  look  at  the 
longtime  efforts  of  the  feminist  movement  to  eliminate  social  secu- 
rity retirement  benefits  for  dependent  wives,  mothers,  and  widows. 
The  feminists  made  a  massive  effort  to  eliminate  the  dependent 
wife  benefits  through  a  radical  plan  sponsored  by  the  Social  Secu- 
rity Administration  itself,  but  fortunately  the  profamily  movement 
has  been  able  to  defeat  those  efforts.  The  full  text  of  my  statement 
explains  that  point  in  greater  detail. 

The  second  way  that  the  feminist  movement  is  sexually  harass- 
ing the  role  of  motherhood  and  dependent  wife  is  by  affirmative 
action  for  women.  This  is  most  unjust  to  everyone,  but  especially  to 
the  dependent  wife  and  mother  in  the  home  whose  breadwinner 
husband  is  denied  a  job,  a  raise,  or  a  promotion  so  that  it  can  be 
given  to  a  less  qualified  woman.  It  is  time  to  reassert  the  dignity 
and  social  good  of  the  male  provider  role. 

As  George  Gilder  has  so  aptly  shown  in  his  best-selling  new  book, 
called  "Wealth  and  Poverty,"  the  traditional  family  unit  with  the 
male  provider  and  the  mother  in  the  home  is  the  surest  and  most 
successful  formula  for  the  creation  of  prosperity  as  well  as  social 
stability.  There  is  no  more  justification  for  giving  women  affirma- 
tive action  in  job  preference  today  than  there  would  be  for  giving 
women  two  votes  today  because  at  one  time  in  this  country  women 
did  not  have  the  vote.  Affirmative  action  is  especially  obnoxious  in 
those  jobs  where  the  work  conditions  require  long  hours  and  travel- 
ing away  from  home;  affirmative  action  is  an  incentive  to  the 
breakup  of  families. 

The  third  type  of  sexual  harassment  of  the  role  of  motherhood  is 
the  current  slogan  known  as  the  "59-cent  fraud."  This  slogan  is 
designed  explicitly  to  eliminate  the  role  of  motherhood  by  changing 
us  into  a  society  in  which  women  are  harnessed  into  the  labor  force 
both  full-time  and  lifetime. 

We  support  equal  pay  for  equal  work.  In  fact,  that  is  the  most 
noncontroversial  concept  in  the  country  today.  I  have  never  met 
anyone  against  it.  But  the  feminists  are  trying  to  make  it  mean 
something  that  it  does  not  mean  at  all. 

The  59-cent  figure  is  the  average  wage  paid  to  all  women,  as 
compared  to  the  average  wage  paid  to  all  men.  We  certainly  do  not 
want  a  society  in  which  the  average  wage  paid  to  all  women  equals 
the  average  wage  paid  to  all  men,  because  that  would  be  a  society 
in  which  all  women  work  the  same  long  hours  of  every  week,  the 
same  12  months  out  of  every  year,  the  same  lifetime  of  work  on  the 
job,  and  do  the  same  heavy,  dangerous,  back-breaking  jobs  that 
men  do.  That  would  be  a  society  which  would  have  eliminated  the 
role  of  motherhood. 

We  want  a  society  in  which  the  average  man  earns  more  than 
the  average  woman  so  that  his  earnings  can  fulfill  his  provider  role 
in  providing  a  home  and  support  for  his  wife,  who  is  nurturing  and 
mothering  their  children. 

There  are  many  valid  reasons  why  the  average  man  earns  more 
pay  than  the  average  woman.  He  works  longer  hours,  works  more 
years  on  the  same  job,  has  more  experience  and  education,  and 
does  harder  or  more  dangerous  work.  Millions  of  men  do  danger- 
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ous,  heavy,  he-man  jobs  that  most  women  cannot  do.  The  average 
woman  voluntarily  declines  the  added  responsibilities,  the  long 
hours,  and  the  lifetime  commitment  required  for  the  high-paying 
positions  in  the  professional  and  business  world. 

The  reason  why  women  are  in  jobs  that  are  less  demanding  with 
shorter  hours  and  less  pay  is  not  sex  discrimination.  It  is  career 
choice.  The  overwhelming  majority  of  American  women  make  the 
career  choice  to  give  priority  to  homemaking  and  motherhood  and 
to  the  maintenance  of  an  intact  family. 

Congress  should  reject  all  legislative  proposals  which  harass, 
disadvantage,  or  discourage  the  role  of  motherhood.  Congress 
should  reject  all  proposals  which  include  financial  inducements  to 
wives  to  enter  the  labor  force  or  to  mothers  to  assign  care  of  their 
children  to  institutions. 

The  role  of  motherhood  is  the  most  socially  useful  role  in  our 
society.  Because  the  social  problems  resulting  from  the  breakdown 
of  family  life  are  of  such  tremendous  concern  today  and  because 
the  future  of  our  Nation  depends  on  the  next  generation,  we  are 
asking  Congress  to  evaluate  all  proposed  and  recent  legislation  on 
this  standard:  Is  it  an  incentive  or  a  disincentive  to  the  role  of 
motherhood?  If  it  contains  any  disincentive  to  mothers  caring  for 
their  own  children,  we  simply  must  use  our  ingenuity  to  search  for 
other  ways  to  solve  the  problem. 

This  committee  for  the  last  5  years  has  been  giving  an  exclusive 
forum  to  the  feminist  activists  and  to  that  particular  group  of 
society  that  wants  to  solve  all  problems  with  Federal  spending  and 
Federal  agencies.  The  chairman  suggested  that  the  purpose  of  this 
hearing  is  to  give  public  attention  to  the  extent  of  the  problem.  We 
do  not  believe  that  the  problem  should  be  defined  by  those  who  are 
trying  to  eliminate  the  role  of  motherhood  and  the  role  of  male 
provider,  and  we  do  not  think  it  should  be  defined  by  those  agen- 
cies who  want  to  use  the  Federal  Government  to  solve  all  prob- 
lems. 

I  would  suggest  that  this  committee  ask  the  Department  of 
Health  and  Human  Services  to  collect  data  from  their  research 
department  on  how  the  Federal  programs,  although  they  may  have 
sounded  good  and  worthy  at  the  time,  have  in  fact  worked  to  help 
destroy  the  traditional  family  and  to  take  away  the  opportunity  of 
children  to  grow  up  in  a  family  with  both  a  father  and  a  mother. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Mrs.  Schlafly. 

[The  prepared  statement  of  Mrs.  Schlafly  follows:] 
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TESTIMONY  OF  PHYLLIS  SCHLAFLY 
TO  THE  SENATE  LABOR  AND  HUMAN  RESOURCES  COMt-lITTEE 
APRIL  21,  1981 

My  name  is  Phyllis  Schlafly  of  Alton,  Illinois.  I  am  a  lawyer,  journalist, 
author,  wife  and  mother  of  six  children,  and  am  appearing  here  as  the  volunteer 
president  of  EAGLE  FORUM,  the  national  organization  which  has  been  leading  the  pro- 
family  movement  since  1972.  I  live  in  Alton,  Illinois.  My  testimony  concerns  sexual 
harassment,  the  subject  of  this  hearing. 

First,  let  me  say  that  I  am  excluding  from  my  discussion  any  reference  to  cri- 
minal acts.  Sexual  crimes  should  be  punished  to  the  full  extent  of  the  law.   I  re- 
joice that  the  U.S.  Supreme  Court  recently  upheld  a  state  law  against  statutory  rape, 
handing  down  a  decision  which  reaffirms  society's  right  to  treat  men  and  women 
differently.  However,  crime  is  not  our  subject  today. 

Non-criminal  sexual  harassment  on  the  job  is  not  a  problem  for  the  virtuous 
woman  except  in  the  rarest  of  cases.  When  a  woman  walks  across  the  room,  she  speaks 
with  a  universal  body  language  that  most  men  intuitively  understand.  Men  hardly  ever 
ask  sexual  favors  of  women  from  whom  the  certain  answer  is  "no." 

The  former  Prime  Minister  of  Israel,  Golda  Meir,  once  spoke  frankly  about  the 
relationship  of  men  and  women.  She  spent  a  lifetime  working  alongside  of  men,  but 
she  said  no  man  ever  told  a  dirty  story  in  her  presence.  My  experience  has  been 
similar  to  hers.  Virtuous  women  are  seldom  accosted  by  unwelcome  sexual  propositions 
or  familiarities,  obscene  talk,  or  profane  language. 

In  those  rare  cases  where  a  virtuous  woman  finds  that  sexual  harassment  is  a 
condition  of  her  employment,  the  social  injustice  is  real,  but  as  a  subject  for 
Congressional  concern  it  is  totally  dwarfed  by  the  injustice  of  sexual  harassment  or 
intimidation  of  women  in  the  Armed  Services  who  do  not  have  the  freedom  to  resign. 
Yet,  many  of  the  same  people  complaining  about  sexual  harassment  in  the  workplace  are 
at  the  same  time  promoting  the  drafting  of  women  alongside  of  men. 
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Let's  put  this  issue  in  focus.  Anyone  who  is  trying  to  make  a  "federal  case" 
out  of  the  problem  of  bosses  pinching  secretaries,  and  who  at  the  same  time  is  pro- 
moting the  drafting  of  women  along  with  men  and/or  the  full  sex-integration  of 
combat  assignments  in  the  armed  services,  is  playing  political  games  with  the  term 
"sexual  harassment."  Nothing  in  the  world  would  create  more  sexual  harassment  than 
the  drafting  of  18-  to  20-year-old  girls  into  the  army.  Military  policies  which 
force  volunteer  servicewomen  into  "nontraditional"  assignments  have  already  created  a 
major  problem  of  sexual  harassment.  Attached  to  my  testimony  is  a  letter  from  Army 
Times  of  May  1979,  telling  what  it  is  really  like  in  the  sex-integrated  U.S.  Army. 
The  high  rate  of  rape  among  American  troops  stationed  in  Europe  is  already  shocking. 
(Stars  and  Stripes  said  there  were  220  rape  cases  in  1980  involving  American  GIs 
stationed  in  Europe.) 

Attached  to  my  testimony  are  two  pictures  which  Illustrate  this  point.  One  is 
an  advertisement  which  was  run  in  national  newsmagazines  such  as  Newsweek  by  the  NOW 
Legal  Defense  and  Education  Fund;  it  shows  an  office  woman  being  squeezed  on  her 
skirt  by  a  man's  hand.  The  other  is  an  official  Pentagon  publication  called  SSAM 
(Soldier,  Sailor,  Airman,  Marine)  for  February  1980  showing  how  some  men  in  the  armed 
services  are  lusting  to  draft  scantily-clad  girls  not  only  into  the  army  but  even 
into  combat.  The  latter  is  the  kind  of  sexual  harassment  which  Senators  should  be 
protecting  our  women  from,  but  the  former  is  simply  not  a  "federal  case." 

The  biggest  problem  of  sex  in  the  workplace  is  not  harassment  at  all  but  simply 
the  chemistry  that  naturally  occurs  when  women  and  men  are  put  in  close  proximity  day 
after  day,  especially  if  the  jobs  have  other  tensions.  That  chemistry  has  always 
been  present;  what's  different  today  Is  that  (a)  there  are  many  more  women  in  the 
workplace,  and  (b)  some  women  have  abandoned  the  Commandments  against  adultery  and 
fornication,  and  accepted  the  new  notions  that  any  sexual  activity  in  or  out  of 
marriage  is  morally  and  socially  acceptable.  Attached  to  my  testimony  is  a  front- 
page article  from  the  Wall  Street  Journal  of  April  14.  1981,  entitled  "Some  Men  Find 
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rfice  Is  a  Little  Too  Exciting,"  which  describes  some  of  the  sexual  tensions  created 
by  women  in  the  workplace. 

Andrew  Hacker,  a  professor  at  Queens  College  in  New  York  City,  in  an  article  in 
Harper's  magazine  in  September  1980,  wrote:  "Now  husbands  are  increasingly  apt  to 
have  as  colleagues  high-powered  younger  women  who  understand  their  professional 
problems  in  ways  a  wife  never  can.  These  affinities  can  emerge  as  easily  in  a  patrol 
car  as  in  planning  a  marketing  campaign.  Shared  work,  particularly  under  pressure, 
has  aphrodisiac  effects." 

Sexual  harassment  can  be  the  mischievous  label  applied  in  hate  or  revenge  when 
one  party  wants  out  of  an  extra-marital  liaison  between  consenting  adults.  Neither 
Congress  nor  EEOC  has  the  competence  to  sit  in  judgment  on  the  unwitnesser^  events  and 
decide  who  was  harassing  whom. 

Sexual  harassment  can  also  occur  when  a  non-virtuous  woman  gives  off  body  language 
which  invites  sexual  advances,  but  she  chooses  to  give  her  favors  to  Man  A  but  not  to 
Man  B,  and  he  tries  to  get  his  share,  too.  On  the  U.S.  missile  test  ship,  the  Norton 
Sound,  a  male  petty  officer  was  convicted  of  sexually  harassing  seven  female  sailors 
under  his  command.  They  said  they  were  Intimidated  when  he  caught  them  alone  on 
night  watch.  He  was  convicted.  Two  of  the  women  were  pregnant  by  other  men.  Another 
female  sailor  was  mysteriously  lost  overboard  at  night. 

Senators  and  Congressmen  should  heed  the  oft-quoted  prayer,  "Lord,  help  me  to 
change  the  things  I  can  change,  to  accept  the  things  I  cannot  change,  and  give  me  the 
wisdom  to  know  the  difference."  Congress  cannot  prevent  or  police  the  sexual  attrac- 
tion men  and  women  have  for  each  other.  But  Congress  can: 

(a)  Stop  the  government-induced  inflation  which  forces  more  and  more  women  to 
join  the  labor  force  even  though  so  many  of  them  would  prefer  to  be  in  the  home. 

(b)  Keep  women  out  of  places  where  they  don't  belong,  such  as  on  ships  of  the 
U.S.  Navy,  and  in  military  academy  dormitories,  and  in  military  barracks  where  there 
Is  nothing  between  sleeping  servicemen  and  servicewomen  except  maybe  a  curtain. 

(c)  Stop  the  Affirmative  Action  for  women  which  forces  women  into  jobs  where  the 
predictable  effect  is  sex  on  the  job  and  broken  marriages. 
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EEOC  regulations  for  dealing  with  sexual  harassment  are  ridiculous  and 
■  st   They  are  ridiculous  because  there  is  no  way  to  police  the  situation  fairly, 
and  they  are  fundamentally  unjust  because  they  penalize  an  innocent  bystander,  the 
employer,  for  an  employee's  act  over  which  he  had  no  control.  Furthermore,  the  EEOC 
regulations  are  discriminatory  because,  although  they  prohibit  sexual  harassment  by  a 
supervisor  using  the  power  of  his  job  to  get  sex,  they  do  not  prohibit  an  employee 
using  the  power  of  her  sex  to  get  job  favors  or  promotions  from  her  supervisor. 

These  one-sided,  discriminatory  regulations  are  not  only  unjust  to  the  employer, 
but  they  result  in  substantial  discrimination  against  the  virtuous  woman.  She  doesn't 
have  a  sex  problem,  but  she  may  have  a  job  problem;  she  will  end  up  being  discriminated 
against  because  the  job  or  raise  or  promotion  may  go  to  the  female  who  uses  her  sex 
to  get  ahead.  Look,  for  example,  at  the  case  of  the  promiscuous  female  Naval  Academy 
cadet  who  was  caught  sexually  entertaining  so  many  male  Academy  cadets.  Such  women 
create  real  problems  of  morals,  morale,  discipline,  work  efficiency,  and  discrimination 
against  virtuous  women. 

Sexual  harassment  in  private  industry  no  doubt  causes  real  problems  in  some 
cases,  but  there  isn't  a  shred  of  evidence  that  Congress  or  the  EEOC  can  solve  the 
problems  or  can  even  be  fair  in  trying  to  cope  with  them.  Until  Congress  itself 
learns  how  to  deal  with  the  Paula  Parkinsons  of  this  world,  it  is  presumptous  of 
Congress  to  presume  to  sit  in  judgment  on  private  employers  and  to  penalize  them  for 
not  solving  all  the  sex  problems  of  their  employees.  Both  Congress  and  the  EEOC  are 
unjust  in  setting  up  procedures  which  enable  unscrupulous  persons  to  file  mischievous 
claims  in  order  to  wring  unjust  settlements  out  of  employers  or  to  wreak  revenge  on  a 
discarded  lover. 

Sexual  Harassment  of  the  Role  of  Motherhood 

The  most  cruel  and  damaging  sexual  harassment  taking  place  today  is  the  sexual 
harassment  by  feminists  and  their  federal -government  allies  against  the  role  of 
motherhood  and  the  role  of  the  dependent-wife  (homemaker).  The  feminist  goal  is  to 
induce  all  wives  and  mothers  out  of  the  home  and  into  the  work  force.  This  goal 


404 


would  eliminate  the  role  of  motherhood  and  make  child-care  a  responsibility  and 
probably  a  function  of  government.  We  are  not  accusing  them  of  trying  to  eliminate 
all  mothers  (except  to  the  extent  that  the  feminists  are  the  leading  advocates  of 
tax-funded  abortion-on-demand).  But  the  feminists  are  trying  to  eliminate  the  role 
of  motherhood  as  a  career  for  women. 

By  "role  of  motherhood"  we  mean  the  role  in  which  a  woman  gives  career  priority 
to  mothering  her  children.  By  "dependent  wife  (homemaker)"  we  mean  a  wife  who  gives 
career  priority  to  homemaking  and  whose  cash  wages  from  work  outside  her  home,  over 
her  married  years,  amount  to  significantly  less  than  her  husband's.  The  overwhelming 
majority  of  American  women  fit  this  definition  even  though  most  women  are  in  the 
labor  force  for  some  years  of  their  lives. 

We  believe  the  role  of  motherhood  to  be  honorable  and  the  most  socially  useful 
of  all  careers.  We  object  strenuously  to  the  feminist  use  of  governmental  powers  to 
demean,  discourage,  and  destroy  the  role  of  motherhood. 

Feminist  Harassment  of  Motherhood  Via  Social  Security 

The  clearest  way  to  prove  this  feminist  goal  is  to  look  at  the  longtime  effort 
of  the  feminist  movement  to  eliminate  Social  Security  retirement  benefits  for  dependent 
wives  (homemakers),  mothers,  and  widows.  Such  benefits  have  been  part  of  the  Social 
Security  system  for  more  than  40  years  as  our  society's  recognition  of  the  paramount 
value  of  the  role  of  mother  and  dependent  wife  (homemaker).  To  eliminate  these 
benefits  would  in  no  way  help  the  woman  who  is  not  a  mother  or  dependent  wife,  but  it 
would  punish,  harass,  and  discriminate  against  the  dependent  wife  so  severely  that  it 
would  tend  to  eliminate  the  role  of  motherhood. 

The  women's  liberation  movement  Is  forever  bragging  enthusiastically  about  the 
large  numbers  of  wives  who  have  moved  In  to  the  labor  force  in  the  last  several 
years.  The  feminists  see  this  as  a  social  good,  and  they  want  to  move  all  women  into 
the  labor  force  for  their  entire  lives.  In  order  to  hasten  the  attainment  of  this 
goal,  the  feminists  want  to  change  Social  Security  so  that  women  would  receive  benefits 
only  (a)  if  they  are  in  the  labor  force  paying  their  own  taxes,  or  (b)  if  a  husband 
pays  double  taxes  for  the  privilege  of  having  his  wife  in  the  home. 
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In  various  forms,  these  radical  changes  in  Social  Security  have  been  promoted  by 
feminist  organizations  such  as  the  Commission  on  International  Women's  Year  and  the 
National  Organization  for  Women,  and  by  legislation  introduced  by  Congresspersons 
Bella  Abzug,  Martha  Keys,  Donald  Fraser,  and  Mary  Rose  Oakar.  Financial  columnist 
Sylvia  Porter  and  Judge  Ruth  Bader  Ginsburg  both  alleged  that  the  proposed  Equal 
Rights  Amendment  would  bring  about  such  changes  (which  is  one  of  the  many  reasons  why 
ERA  has  been  defeated). 

The  feminist  movement  persuaded  the  Social  Security  Administration  under  Presi- 
dent Jinny  Carter  in  1979  to  issue  a  volume  called  "Social  Security  and  the  Changing 
Roles  of  Men  and  Women"  (at  a  cost  of  $215,000)  which  urged  the  elimination  of  the 
dependent's  wife's  benefit.  The  Carter  Administration  tried  to  sell  this  anti-family 
concept  to  the  American  people  during  $1  million  worth  of  regional  hearings  conducted 
across  the  country  in  1979.  As  a  result  of  grassroots  opposition,  the  National 
Commission  on  Social  Security  unanimously  rejected  all  proposals  to  wipe  out  the 
wife's  and  widow's  benefits. 

When  I  and  other  members  of  Eagle  Forum  testified  before  the  Social  Security 
Subcommittee  of  the  House  Ways  and  Means  Committee  on  March  6,  1981,  the  Congressmen 
assured  us  that  no  legislation  to  eliminate  the  wife's  and  widow's  benefits  will 
emerge  from  that  Committee. 

We  have  successfully  defended  the  role  of  motherhood  and  of  the  dependent  wife 
(homemaker)  against  this  Social  Security  harassment  by  feminist  spokespersons.  This 
issue  is  relevant  here  because  it  clearly  shows  the  economic  and  social  goals  of  the 
feminist  leaders  and  the  malicious  anti-family  tactics  they  pursue  to  achieve  them. 
Feminist  Harassment  of  Motherhood  Via  Affirmative  Action 

The  second  way  that  the  feminist  movement  is  sexually  harassing  the  role  of 
motherhood  and  dependent  wives  (homemakers)  is  by  Affirmative  Action  for  women. 
Affirmative  Action  in  favor  of  women  is  grievously  unjust  to  everyone,  but  most 
especially  to  the  dependent  wife  and  mother  in  the  home  whose  breadwinner-husband  is 
denied  a  job,  a  raise  or  a  promotion  he  deserves  or  has  earned,  which  is  given  instead 
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less  qualified  woman,  perhaps  even  to  one  who  is  the  second  wage-earner  in  the 


family. 


Affirmative  Action  is  a  system  of  reverse  discrimination  in  which  an  employer  is 
required  to  set  minimal  qualifications  for  each  job  category,  and  then  to  hire  by 
quota  from  the  pool  of  persons  who  meet  the  minimal  qualifications.  This  denies  the 
employer  the  right  to  hire  the  most  qualified  person,  and  it  often  results  ,n  hiring 
or  promoting  the  less  qualified  woman  in  preference  to  the  more  qualified  man. 
(Quotas  are  disguised  as  "goals."  "intermediate  targets,"  "timetables."  or  "profiles," 
but.  since  they  are  statistically  expressed,  everyone  knows  they  are  quotas.  The 
process  of  passing  over  the  more  qualified  applicants  in  order  to  select  one  from  the 
favored  quota  is  known  as  "dipping.") 

The  supposed  rationale  for  the  forced  hiring  of  women  is  fundamentally  unjust 
because  (a)  it  punishes  a  man  who  connitted  no  wrong,  and  (b)  it  rewards  a  woman  who 
was  never  wronged.  The  woman  receiving  the  benefit  today  is  not  the  one  discriminated 
against  a  generation  ago.  There  is  no  more  justification  for  giving  women  preferential 
job  treatment  today  than  there  is  for  giving  women  two  votes  since,  a  half  century 
ago,  many  women  were  denied  the  suffrage. 

Even  worse  than  the  unjust  discrimination  against  the  male  worker  is  the  re- 
sulting discrimination  against  his  dependent  wife  in  the  home.  That  is  sexual  harass- 
ment of  the  role  of  motherhood  and  of  the  traditional  family  lifestyle.  All  over  the 
country,  I  meet  women  who  tell  me.  "My  husband  has  been  told  not  to  expect  a  promotion 
for  ten  years  because  the  government  says  all  the  promotions  must  go  to  women." 

The  net  effect  is  to  reduce  further  the  income  of  the  one-wage-earner  family, 
which  is  already  making  financial  sacrifices  to  provide  children  with  a  mother  in  the 
home.  The  economic  result  is  to  degrade  the  father-provider  role  and  to  induce  the 
mother  to  enter  the  work  force  herself  in  order  to  protect  her  family  against  the 
ravages  of  inflation.  That  is  exactly  what  the  feminist  movement  and  its  federal- 
government  allies  want  anyway. 
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Go  around  to  the  union  hiring  halls  and  see  the  unemployed  skilled  workers  who 
are  deprived  of  their  ability  to  support  their  families  because  the  government  forced 
the  employer  to  hire  a  woman  even  though  she  physically  cannot  do  the  job  of  a  laborer 
or  a  carpenter  or  a  bricklayer  or  an  electrician.  Talk  to  the  small  contractors  who 
can't  make  ends  meet  because  they  are  forced  to  hire  a  quota  of  women  workers  in  the 
construction  business  and  pay  them  the  full  wage  even  though  the  women  are  not 
skilled  and  cannot  physically  do  the  work  which  available  men  can  do. 

Affimative  Action  was  dramatized  by  a  woman  who  phoned  in  when  I  was  a  guest  on 
a  Chicago  radio  talk  show.  She  had  an  Affirmative  Action  job  in  production  in  the 
S'teel  industry  in  Gary,  Indiana  (probably  as  a  result  of  the  EEOC  settlement  forced 
on  the  steel  industry  which  mandated  the  hiring  of  20  percent  women  in  production). 
She  said,  "I'm  making  $18,000;  my  husband  is  making  only  $17,000."  Why  did  sho  call 
in?  In  order  to  say  it's  the  job  of  the  government  to  provide  child-care  for  her  new 
baby.  This  situation  shows  how  Affirmative  Action  is  an  attack  on  the  economic  and 
social  integrity  of  the  family  unit.  Affirmative  Action  induced  a  mother  to  abandon 
caring  for  her  own  baby  and  to  take  a  job  she  didn't  need  and  physically  couldn't  do, 
and  took  a  job  away  from  a  steelworker  trying  to  provide  for  his  family,  and  then 
created  an  artificial  demand  for  the  government  to  take  care  of  babies.  Have  you 
ever  been  through  a  steel  plant?  If  you  have,  you  would  know  that  it  is  ridiculous 
to  force  a  steel  company  to  hire  women  in  preference  to  the  thousands  of  qualified 
unemployed  steel  workers. 

Affirmative  Action  for  women  is  so  anti-family,  so  grievously  unjust,  and  so 
financially  costly  to  any  enterprise  that  It  is  amazing  that  an  impertinent  bureau- 
cracy has  been  allowed  to  force  it  on  employers.  When  employers  are  forbidden  to 
hire  the  most  qualified  person,  man  or  woman,  no  wonder  we  have  a  decline  in  national 
productivity! 

Feminist  leaders  have  been  able  to  put  over  Affirmative  Action  for  women  by  the 
psychological  device  of  making  men  feel  guilty  because  there  are  not  50  percent  women 
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every  high-level  job  category.  The  principal  reason  why  there  is  a  low  percentage 
of  women  in  top  positions  in  the  professional,  business  and  academic  fields  is  that 
20,  30,  and  40  years  ago,  most  educated  and  capable  young  women  (like  myself,  who 
then  had  two  degrees)  chose  a  career  which  we  then  believed  --  and  still  believe  -- 

is  more  fulfilling  and  more  worthwhile,  namely,  the  career  of  motherhood  and  the 
role  of  a  dependent  wife  in  a  traditional  family  with  a  provider  husband. 

If  a  man  has  been  honorable  in  his  dealings  with  women,  and  if  he  has  fulfilled 
a  husband-father-provider  role,  there  is  absolutely  no  reason  for  him  to  feel  guilty 
because  he  hasn't  moved  over  and  given  his  job  to  a  woman.   It  is  time  to  reassert 
the  dignity  and  social  good  of  the  male  provider  role.  As  George  Gilder  has  so  aptly 
shown  in  his  best-selling  new  book  Wealth  and  Poverty,  the  traditional  family  unit 
with  the  male  provider  and  the  mother  in  the  home  is  the  surest  and  most  successful 
formula  for  the  creation  of  wealth  and  prosperity. 

In  addition  to  the  social  injustice  of  Affirmative  Action  for  women,  and  in 
addition  to  its  attack  on  the  economic  integrity  of  the  traditional  family.  Affirmative 
Action  for  women  constitutes  direct  harassment  of  the  moral  integrity  of  the  family 
in  some  particular  fields  of  work.  This  effect  is  seen  in  those  jobs  which  require 
close  working  conditions  over  long  or  late  hours,  or  on  long  trips  away  from  home. 
It  is  absolutely  intolerable  the  way  that  the  military,  the  courts,  and  the  federal 
bureaucracy  have  capitulated  to  feminist  demands  and  ordered  the  hiring  of  women  in 
work  situations  where  putting  men  and  women  together  is  likely  to  result  in  fornication, 
adultery,  divorce,  or  Illegitimate  births.  Such  orders  are  based  on  the  notion  that 
we  must  close  our  eyes  to  the  Immoral  consequences  and  push  women  into  every  nontra- 
dltional  job,  even  if  It  destroys  families.  We  totally  reject  this  notion. 

The  adverse  effect  on  the  family  structure  should  be  reason  enough  to  keep  women 
off  the  ships  and  submarines  of  the  U.S.  Navy  (even  if  there  were  no  other  good  rea- 
sons, which  there  are).  Many  wives  of  our  servicemen  have  tried  to  voice  their  com- 
plaints against  present  military  policies  in  this  regard,  but  they  have  been  laughed 
at  by  whose  who  have  ruthlessly  implemented  the  feminist  demands  at  any  cost. 
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The  volunteer  women  in  the  armed  services  today  are  running  a  pregnancy  rate  of 
15  percent.  There  are  no  figures  on  the  fornication  and  adultery  that  do  not  result 
in  pregnancy.  When  General  W.  C.  Westmoreland,  U.S.  Army  (Ret.),  Commander  of  U.S. 
Forces  in  Vietnam  and  former  Army  Chief  of  Staff,  testified  before  the  House  Armed 
Services  Committee,  Military  Personnel  Subcommittee,  on  November  14,  1979,  he  commented 
on  the  pregnancy  rate  and  said:  "Many  of  the  babies  are  born  out  of  wedlock.  But 
that  makes  no  difference  with  the  current  Administration.  The  mother  continues  as  a 
soldier  in  good  standing.  She  is  not  discharged  as  was  the  previous  practice.  I 
believe  this  is  the  first  time  that  our  nation  has  by  its  official  policy  sanctioned 
an  immoral  practice."  These  problems  are  the  result  of  the  irrational  feminist 
demands  for  the  elimination  of  "sex  discrimination";  these  problems  did  not  exist 
when  servicewomen  were  separated  from  the  men  in  the  WACs  and  the  WAVES. 

Similar  concerns  for  the  moral  integrity  of  their  families  have  been  expressed 
by  the  wives  of  policemen  and  firemen  who  are  forced  to  work  in  close  quarters  with 
Affirmative  Action  women,  and  by  the  wives  of  salesmen  and  others  who  are  compelled 
to  travel  with  Affirmative  Action  women. 

The  Washington  Post  reported  the  following  typical  comments  made  at  a  1976 
seminar  attended  by  the  police  chiefs  of  America's  largest  cities:  "After  we  put  11 
women  on  the  street,  three  of  the  four  married  women  among  them  subsequently  filed 
for  divorce,  and  four  of  the  men  who  had  been  teamed  with  women  also  started  divorce 
proceedings.  ...  Under  the  tremendous  stress  of  police  work,  you  learn  to  depend  on 
your  partner.  You're  there  eight  hours  a  night  side-by-side.  You  have  to  get  to 
know  your  partner.  You  translate  that  to  male-female  and  you  get  sex.  ...  If  you 
put  two  women  together  in  a  squad  car,  they  fight.  If  you  put  male  and  female  together 
from  8:00  p.m.  to  4:00  a.m.,  they  fornicate.  ...  We  broke  up  marriages  by  assigning 
officers  to  the  vice  squad,  where  the  incidence  of  divorce  is  three  times  as  high." 
Should  women  be  assigned  to  nontraditional  jobs  via  Affirmative  Action  without  regard 
to  the  effect  on  the  family?  No,  say  many  police  chiefs,  because  "the  basic  law  of 
Western  civilization  is  to  preserve  the  family." 
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Feminist  Harassment  of  Motherhood  Via  the  "59(t  Fraud" 

The  third  type  of  sexual  harassment  of  the  role  of  motherhood  is  the  current 
slogan  known  as  the  "59it  fraud."  Over  the  past  year,  a  deceitful  propaganda  campaign 
has  been  orchestrated  by  the  feminist  movement  which  is  designed  to  convince  the 
American  people  that,  when  women  take  a  paying  job,  they  receive  only  59C  for  every 
dollar  paid  to  a  man  doing  the  same  work. 

As  it  is  used  by  the  feminists,  the  59$  figure  is  a  lie  --  and  worse.  It  is 
part  of  the  feminists'  harassment  of  the  role  of  motherhood.  The  59it  propaganda 
slogan  is  designed  explicitly  to  eliminate  the  role  of  motherhood  by  changing  us  into 
a  society  in  which  women  are  harnessed  into  the  labor  force  both  full  time  and  lifetime. 

"Equal  pay  for  equal  work"  is  the  law  of  our  land  today.  It  is  positively 
required  by  the  Equal  Employment  Opportunity  Act  of  1972  and  by  many  other  federal 
statutes  and  executive  orders.  The  Equal  Employment  Opportunity  Commission  is  its 
aggressive  enforcement  agency,  and  has  wrung  multi-million  dollar  settlements  against 
the  largest  companies  in  our  land,  such  as  the  $38  million  settlement  imposed  on 
AT&T. 

We  support  equal  pay  for  equal  work.  In  all  my  travels,  I  have  never  met  anyone 
who  opposes  equal  pay  for  equal  work.  It  is  the  single  most  noncontroversial  concept 
In  the  country  today.  So  why,  then,  do  the  feminists  keep  talking  about  it?  Because 
they  want  you  to  believe  that  it  should  mean  something  which  it  doesn't  mean  at  all. 

Equal  pay  for  equal  work  does  not  mean  that  the  nurse  should  be  paid  the  same  as 
the  doctor;  or  that  the  secretary  should  be  paid  the  same  as  her  boss  --  even  if  she 
works  just  as  hard  and  thinks  she  is  just  as  smart.  Equal  pay  for  equal  work  does 
not  mean  that  the  woman  who  has  been  on  the  job  two  years  must  be  paid  the  same  as  a 
man  who  has  been  in  his  job  for  30  years.  Nor  does  it  mean  that  a  secretary  must  be 
paid  the  same  as  a  plumber  even  if  she  has  spent  more  years  in  school,  or  that  the 
woman  who  works  in  an  office  or  at  a  store  counter  must  be  paid  equally  with  the  man 
who  works  in  a  mine  or  in  construction  work. 
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Equal  pay  for  equal  work  means  that  the  man  and  woman  must  be  paid  equally  if 
they  are  doing  the  same  job  for  the  same  number  of  hours  with  the  same  experience  in 
the  same  type  of  industry  in  the  same  part  of  the  country.  .That  is  the  law  today, 
and  it  has  been  very  aggressively  enforced  by  the  Equal  Employment  Opportunity 

Commission. 

The  people  who  are  carrying  on  the  campaign  to  perpetrate  the  "59(t  fraud"  obviously 
are  not  talking  about  violations  of  the  Equal  Employment  Opportunity  Act.  They  offer 
no  suggestions  for  changing  it.  So  where  did  they  get  the  59t   figure? 

The  59(t  figure  is  the  average  wage  paid  to  all  women  as  compared  to  the  average 
wage  paid  to  all  men.  That  comparison  doesn't  prove  anyting  at  all  about  sex  discri- 
mination or  the  fairness  with  which  anyone  is  paid  on  any  job. 

We  certainly  don't  v/ant  a  society  in  which  the  average  wage  paid  to  all  women 
equals  the  average  wage  paid  to  all  men  because  that  would  be  a  society  which  would 
have  eliminated  the  role  of  motherhood.  The  career  of  motherhood  is  not  recorded  or 
compensated  in  cash  wages  in  government  statistics,  but  that  doesn't  make  it  any  less 
valuable.  It  is  the  most  socially  useful  role  of  all.  We  don't  even  want  a  society 
in  which  the  average  wage  paid  to  all  working  women  equals  the  average  wage  paid  to 
all  working  men,  because  that  would  be  a  society  in  which  working  wives  and  mothers 
would  be  working  in  paid  employment  all  their  lives  for  as  many  hours  a  week  as  men. 
Most  wives  do  not  do  this  now,  and  they  don't  want  to  do  it.  By  working  fewer  hours 
in  the  paid  labor  force,  wives  and  mothers  can  give  more  time  to  their  families  and 
to  the  role  of  motherhood. 

We  want  a  society  in  which  the  average  man  earns  more  than  the  average  woman  so 
that  his  earnings  can  fulfill  his  provider  role  in  providing  a  home  and  support  for 
his  wife  who  is  nurturing  and  mothering  their  children.  We  certainly  don't  want 
feminist  pressure  groups  to  change  public  policy  in  order  to  force  us  into  a  society 
in  which  all  women  are  locked  into  the  work  force  on  a  lifetime  basis,  because  that 
would  mean  forfeiting  their  precious  years  and  hours  as  a  mother. 
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Equal  pay  for  equal  work  between  a  man  and  a  woman  in  any  particular  job  is  the 
law,  and  we  support  it.  But  when  we  average  the  wages  of  all  women  and  compare  them 
to  the  average  wages  of  all  men,  the  pay  cannot  and  should.not  be  equal  because  the 
work  is  not  equal.  The  reasons  why  the  average  man  earns  more  pay  than  the  average 
woman  are  that  he  works  longer  hours,  works  more  years  on  the  same  job,  has  more 
experience  and  education,  and  does  harder  or  more  dangerous  work  than  the  average 
woman.  Therefore,  it  is  only  right  and  just  that  he  earn  more.  Here  are  a  few  . 
examples  of  why  that  pay  differential  exists: 

1.  The  average  man  has  far  more  work  experience  and  far  more  seniority  on  his 
present  job.  The  average  woman  has  been  in  her  present  job  only  half  as  long  as  the 
average  man.  The  average  woman  has  more  career  interruptions;  she  is  eleven  times 
more  likely  to  leave  her  job  than  the  average  man. 

2.  The  average  woman  does  not  work  as  many  hours  per  week  as  the  average  man. 
Most  wives  do  not  work  fulltime  in  paid  employment;  even  if  the  statistics  call  it 
"fulltime,"  that  does  not  mean  40  hours  a  week  12  months  a  year.  Many  women  prefer 
and  take  part-time  jobs.  The  new  concept  called  "job  sharing"  is  proving  very  attractive 
to  wives  compelled  to  enter  the  labor  force.  Many  more  men  than  women  work  overtime 
hours  for  premium  pay;  most  women  refuse  overtime  work  if  they  can  and  resent  it  very 
much  when  they  are  "forced  over"  (the  factory  term  for  involuntary  overtime). 

3.  Included  in  the  figures  for  the  average  man  are  millions  of  men  who  do  dangerous, 
heavy,  he-man  jobs  which  women  cannot  do,  and  for  which  women  are  unsuited  and  wouldn't 
take  if  they  were  offered  three  times  the  pay.  These  include  such  jobs  as  miners, 

steel  and  iron  workers,  high  line  electricians,  lumberjacks,  salvage  divers,  concrete 
finishers,  millwrights,  high  explosive  handlers,  roofers,  jack  hammer  operators, 
steeple  jacks,  tree  trimmers,  longshoremen,  movers,  and  railroad  and  truck  crews. 
The  men  in  such  jobs  can  and  do  receive  good  pay,  and  they  deserve  it.  Attached  to 
my  testimony  is  an  article  from  the  Mall  Street  Journal  of  April  14,  1981,  describing 
the  job  of  an  Arctic  driller  --  and  that  certainly  is  a  he-man  job.  It  is  absolutely 
unjust  to  think  that  the  average  woman  should  receive  equal  pay  for  the  cleaner. 
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,fer,  less  demanding,  less  dangerous  jobs  that  women  prefer. 

4.  The  average  woman  (not  all  women,  of  course)  voluntarily  declines  the  added 
responsibility,  the  long  hours,  and  the  lifetime  commitment  required  for  the  high 
paying  positions  in  the  professional  and  business  world.  Here  are  some  examples: 

(a)  The  Wall  Street  Journal  reported  on  March  18,  1981  that  the  differential  in 
the  earnings  of  male  and  female  physicians  is  explained  by  the  facts  that  [a]  the 
average  woman  doctor  sees  40  fewer  patients  per  week  than  the  average  male  doctor, 
and  [b]  the  women  choose  the  lower-earning  specialties  such  as  pediatrics  and 
psychiatry  over  the  more  lucrative  fields  such  as  surgery  which  are  chosen  by  men. 

(b)  Grain's  Chicago  Business  of  October  13,  1981,  reported  an  interview  with  a 
woman  who  heads  an  executive  search  firm.  She  has  found  that  "more  women  are  starting 
to  turn  down  job  offers  ...  because  they  refuse  to  make  the  same  kind  of  commitment 

to  their  careers  that  a  typical  male  executive  would  make."  She  gave  many  specific 
examples  from  her  firm's  experience  of  women  who  passed  up  good  promotions  because 
they  were  not  willing  to  make  the  personal  and  family  sacrifices  needed  to  move  up 
the  corporate  ladder. 

(c)  In  colleges  and  universities,  many  women  faculty  members  limit  the  number  of 
hours  they  will  teach  and  refuse  to  handle  the  other  activities  and  counseling,  all 
of  which  may  add  up  to  half  the  duties  of  a  male  professor. 

(d)  Women  come  out  of  law  schools  with  high  grades,  but  many  are  unwilling  to 
work  the  long  hours,  the  nights  and  weekends,  which  are  the  typical  life  of  a  young 
male  lawyer  trying  to  build  his  career  and  become  a  partner. 

(e)  Wives  will  customarily  decline  a  position  that  requires  a  move  to  another 
city,  and  wives  will  customarily  resign  a  position  in  order  to  accompany  a  husband's 
career  move  to  another  city.  This  is  because  keeping  the  family  together  is  more 
important  to  most  wives  than  career  advancement. 

5.  The  average  man  today  has  more  years  of  education  and  more  education  in  more 
highly-paid  specialties.  This  is  why  comparisons  are  irrelevant  between  young  men 
and  women  today  even  if  they  have  the  same  number  of  years  of  higher  education.  My 
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ahter   graduated  from  Princeton  vnth  honors  in  economics;  my  son  graduated  from 
Princeton  with  honors  in  electrical  engineering.  In  the  statistics,  they  will  be 
reported  as  having  the  same  number  of  years  in  college,  but  the  differential  between 
the  starting  salaries  of  those  two  specialties  is  about  $8,000  per  year.  That  is  not 
sex  discrimination,  but  the  marketplace's  recognition  of  the  fact  that  electrical 
engineers  have  taken  a  more  difficult  academic  course  and  are  more  in  demand  in  our 
society  today.  Nobody  discriminated  against  my  daughter;  she  chose  not  to  take 
engineering. 

The  reason  women  are  in  jobs  that  are  less  demanding,  with  shorter  hours  and 
less  pay,  is  not  sex  discrimination.  It  is  career  choice.  The  overwhelming  majority 
of  American  women  make  the  career  choice  to  give  priority  to  homemaking  and  motherhood, 
and  to  the  maintenance  of  an  intact  family.  Even  for  those  for  whom  "priority"  might 
be  too  strong  a  word,  at  least  they  divide  their  time  and  efforts  so  that  they  do  not 
and  cannot  give  a  full  time,  lifetime  commitment  to  a  paid-employment  career.  Most 
women  have  always  made  homemaking  and  motherhood  their  preeminent  career  choice. 
Even  those  women  who  do  not  make  homemaking  and  motherhood  a  fulltime,  lifetime 
occupation,  nevertheless  devote  enough  of  their  life  to  it  that  they  cannot  and 
do  not  give  fulltime,  lifetime  attention  to  an  employment  career,  as  men  do. 

It  is  not  the  job  of  this  Congress  to  try  to  change  women's  voluntary  career 
choice  by  legislative,  financial,  or  tax  inducements.  The  future  of  our  nation 
depends  on  children  who  grow  up  to  be  good  citizens,  and  the  best  way  of  achieving 
that  goal  is  to  have  emotionally  stable.  Intact  families.  Society  certainly  has  an 
obligation  to  care  as  well  as  we  can  for  the  disadvantaged  and  neglected  and  abandoned 
children  who  do  not  have  the  benefits  of  mothering  and  fathering,  but  it  is  morally, 
socially,  economically,  financially,  and  politically  wrong  for  this  Congress  to 
legislate  inducements  to  mothers  to  abandon  their  role  of  motherhood.  It  is  also 
wrong  for  the  Congress  to  continue  to  give  public  forums  only  to  the  narrow  little 
minority  of  feminists  who  have  themselves  rejected  motherhood  as  women's  role 
and  are  trying  to  label  motherhood  as  an  obsolete  stereotype. 
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Feminist  Harassment  of  Motherhood  Via  Taxes 

Several  years  ago,  the  Congress  wrote  into  the  U.S.  Income  Tax  Code  a  credit 
deduction  for  child-care  expenses  paid  by  the  working  wife.  This  serves  as  a  specific 
inducement  to  mothers  to  take  paid  employment  and  hire  someone  else  to  care  for  her 
children. 

The  mother  who  cares  for  her  own  children  all  or  most  of  the  time  does  not  re- 
ceive this  child-care  credit.  Yet  the  average  family  income  of  the  family  where  the 
husband  is  the  sole  provider  is  generally  less  than  that  of  the  two-earner  families. 
The  one-earner  family  is  making  significant  financial  sacrifices  to  provide  its 
children  with  something  more  valuable  than  what  money  can  buy,  namely,  mothering.  So 
'why  does  our  tax  code  penalise  the  traditional  family? 

Now  we  hear  the  further  cry  from  the  feminist  movement  that  child-care  centers 
must  be  provided  for  working  mothers.  By  whom?  By  additional  taxes  on  the  parents 
who  are  caring  for  their  own  children?  Yes,  that's  exactly  what  the  feminists  want. 
Sometimes  they  demand  direct  federal  taxes  to  build  and  staff  child-care  centers. 
And  sometimes  they  try  to  disguise  the  taxes  by  calling  it  a  credit  for  businesses 
which  establish  child-care  facilities  for  their  women  workers.  The  former  method 
would  soak  the  taxpayers  and  turn  babies  over  to  federal  bureaucrats.  The  latter 
method  would  divide  the  burden  between  federal  taxpayers  and  an  involuntary  alloca- 
tion of  the  employment  fringe  benefits  of  all  workers,  including  the  ones  working 
hard  to  support  their  own  wives  in  the  home. 

It  is  unconscionable  for  the  income  tax  code  to  provide  incentives  to  mothers  to 
leave  their  homes  and  turn  child-care  over  to  some  hired  person  or  institution.  We 
recommend  that  the  income  tax  code  instead  provide  Incentives  to  mothers  to  care  for 
their  own  babies.  The  child-care  credit  should  be  given  to  the  mother  who  cares  for 
her  own  babies. 

Now  the  feminists  have  a  new  slogan  by  which  they  want  to  change  the  income  tax 
code  in  order  to  pursue  their  sexual  harassment  of  the  role  of  motherhood.  It  is 
called  "repeal  the  marriage  tax."  That,  of  course,  is  a  phony  slogan  since  there  is 
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J   "marriage  tax."  The  change  that  the  feminists  are  demanding  under  this  slogan 
would  be  more  accurately  called  "let's  impose  a  motherhood  tax."  What  it  would  do  is 
to  reduce  the  taxes  on  couples  where  the  wife  is  in  the  labor  force  (the  two-earner 
couples),  but  keep  taxes  high  on  the  traditional  family  where  the  husband  is  the 
breadwinner  and  the  wife  is  the  homemaker. 

It  should  be  self-evident  that,  if  a  higher  tax  is  imposed  on  one-paycheck 
families  than  on  two-paycheck  couples,  that  tax  would  provide  a  powerful  incentive  to 
Induce  wives  to  leave  home  and  join  the  labor  force  even  though  they  prefer  the 
traditional  family  lifestyle.  The  higher  tax  on  the  one-paycheck  family  would  serve 
the  goals  of  the  feminist  movement  which  is  to  eliminate  the  "stereotype"  of  the  wife 
and  mother  in  the  home  and  make  her  career  obsolete. 

We  strongly  oppose  ?ny  move  which  would  tax  the  traditional  family  at  a  higher 
rate  than  the  two-paycheck  family.  This  would  not  be  only  grievously  unjust,  and  a 
destruction  of  the  horizontal  equity  that  now  exists  between  married  couples  whatever 
the  source  of  their  income,  but  it  would  be  seen  as  a  craven  surrender  by  Congress  to 
the  feminist  goal  of  driving  all  wives  out  of  the  home. 

Feminist  Harassment  of  Motherhood  Via  Pregnancy  Legislation 

One  of  the  most  insidious  aspects  of  the  feminist  harassment  of  the  role  of 
motherhood  is  through  legislation  that  affects  pregnancy.  Under  feminist  demands, 
the  Congress  has  passed  pregnancy  legislation  which  superficially  and  temporarily  may 
help  mothers  while  at  the  same  time  serving  the  feminist  goal  of  eliminating  the  role 
of  motherhood.  The  feminist  tactic  is  to  give  short-term  childbirth  or  abortion 
benefits  to  a  pregnant  woman  while  at  the  same  time  financially  or  legislatively 
inducing  the  mother  to  return  to  her  paid  job  3+  months  after  her  baby  is  born. 

We  have  the  first  army  in  the  history  of  the  world  which  does  not  discharge  a 
pregnant  serviceperson.  The  rationale  is  that  it  would  be  "sex  discrimination"  to 
discharge  the  mother  but  not  the  father.  The  financial  inducements  encourage  women 
to  stay  in  the  army  and  enjoy  full  pay  and  benefits.  This  military  policy  is  helping 
to  obsolete  the  role  of  motherhood  and  make  it  the  norm  for  a  woman  to  return  to  her 
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only  3+  months  after  bearing  a  baby  --  all  the  better,  from  the  feminists'  point 
of  view,  if  she  returns  to  a  "nontraditional"  men's  job,  as  in  the  military. 

Congress  should  take  another  look  at  the  Pregnancy  Discrimination  Act  passed  so 
quickly  in  1978.   In  a  shortsighted  legislative  attempt  to  stop  discrimination  against 
pregnancy.  Congress  passed  a  feminist  proposal  which  results  in  discrimination  against 
the  role  of  motherhood.  The  law  and  regulations,  and  the  industry  policies  adopted 
in  compliance  thereto,  contain  built-in  incentives  to  induce  the  mother  to  return  to 
her  paid  job  after  3+  months,  rather  than  to  follow  the  traditional  pattern  of  working 
until  she  is  pregnant  and  then  resigning  to  devote  herself  to  the  role  of  motherhood. 

The  Equal  Credit  Opportunity  Act  of  1974  eliminated  sex  discrimination  in  the 
granting  of  credit.  The  law  has  many  good  features,  but  it  includes  a  powerful 
disincentive  to  motherhood.  After  a  young  couple  has  bought  a  home  based  on  monthly 
payments  on  a  mortgage  granted  on  the  basis  of  the  combined  income  of  husband  and 
wife,  the  wife  finds  she  is  locked  to  her  job  in  a  kind  of  indentured  servitude.  She 
no  longer  has  the  economic  freedom  to  resign  to  take  up  the  career  of  motherhood, 
because  they  would  then  be  unable  to  make  the  mortgage  payments.  The  vicious  circle 
continues.  Her  husband's  income  does  not  increase  because  his  promotion  is  squeezed 
out  by  Affirmative  Action  for  another  woman.  And  so  arises  the  demand  for  a  govern- 
ment child-care  because  the  wife  cannot  afford  the  career  of  motherhood. 
Feminist  Harassment  of  Motherhood  Through  Language  Changes 

A  great  clamor  has  arisen  from  the  feminist  movement  in  recent  years  to  remove 
what  is  called  "sexist"  language  from  all  legislation,  regulations  and  textbooks. 
The  proclaimed  purpose  of  these  changes  is  to  get  rid  of  so-called  outdated  "stereo- 
types." The  principal  "sexist  stereotypes"  which  feminists  have  targeted  are  the 
role  of  motherhood,  the  role  of  the  dependent  wife  in  the  home,  society's  attitude 
that  mothering  is  different  from  fathering,  and  society's  traditional  consensus  that 
mothers  have  a  primary  responsibility  for  caring  for  their  babies. 

The  feminists  are  quite  frankly  and  deliberately  trying  to  use  the  power  of 
government  and  the  power  of  the  school  system  to  create  a  "gender-free"  society  and 
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^o  obliterate  any  belief  that  certain  roles  are  characteristically  male  or  female. 
The  feminists  have  been  combing  federal  and  state  statutes  and  regulations,  with  the 
help  of  their  bureaucratic  allies,  to  identify  the  words  they  want  to  censor  and  to 
expunge  them  from  the  statute  books  and  the  textbooks.  Among  the  words  the  feminists 
are  trying  to  censor  out  of  legislation  are  husband  and  wife  (change  to  spouse), 
mother  and  father  (change  to  parent),  serviceman  and  servicewoman  (change  to  service- 
person),  policeman  and  policewoman  (change  to  police  officer).  The  U.S.  Civil  Rights 
Commission  calls  such  words  "sex  bias"  and  is  helping  the  feminist  efforts  to  censor 
them. 

These  attempts  to  blur  gender  identity  through  changes  in  legislation  are  highly 
offensive  to  those  who  believe  in  the  role  of  motherhood,  and  who  believe  that  such 
basic  institutions  in  our  society  as  marriage  and  the  military  require  different 
roles  for  men  and  women. 

Compliance  bureaucrats  operating  under  Title  IX,  the  Education  Amendments  of 
1972,  have  gone  to  extreme  lengths  to  sex-neuterize  everything  in  the  educational 
system.  Textbook  publishers  have  responded  to  feminist  and  government  pressure  by 
issuing  "guidelines  for  the  elimination  of  sexism"  which  attempt  to  censor  out  of 
school  textbooks  all  pictures  of  a  mother  with  a  baby  and  of  a  traditional  family 
where  the  father  is  the  breadwinner  and  the  mother  a  homemaker.  Textbook  guidelines 
warn  that  books  Will  not  be  tolerated  which  Indicate  that  "homemaking  is  the  true 
vocation  for  a  woman"  or  which  show  mothers  as  role-models  for  little  girls. 

Those  of  us  who  believe  that  the  stereotypical  wife  and  mother  in  the  home  has 
been  the  stabilizing  force  in  the  building  of  strong  families,  and  performs  the  most 
socially  useful  and  creative  role  in  society,  object  to  this  harassment  of  the  role 
chosen  by  the  overwhelming  majority  of  American  women.  The  feminists  have  a  right  to 
choose  their  roles  and  despise  ours  if  they  wish,  but  Congress  should  not  allow 
itself  to  be  used  as  the  vehicle  to  change  our  society  to  conform  to  feminist  demands. 
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Feminist  Harassment  of  Those  Who  Believe  in  Motherhood 
It  should  be  clearly  understood  that  the  problems  I  have  identified  here  do  not 
involve  a  battle  between  homemakers  and  working  women.  There  is  no  such  division. 
Homemakers  work  very  hard,  indeed,  and  millions  of  them  are  in  the  labor  force  today. 
Working  women  have  homes  also,  and  they  work  very  hard  at  homemaking.  Nearly  all 
women  will  be  in  the  labor  force  for  some  years  of  their  lives,  and  more  and  more 
women  are  in  the  labor  force  for  more  and  more  years  of  their  lives.  The  fact  that  a 
woman  takes  a  paid  job,  for  whatever  reason,  in  no  way  lessons  her  love  for  her  home 
and  family;  in  fact,  in  millions  of  cases,  her  love  for  her  children  is  the  reason 
why  she  takes  a  paid  job. 

This  is  not  a  battle  between  rich  and  poor.  The  desire  of  a  woman  to  give  her 
children  the  very  best  in  mothering  and  care  doesn't  have  a  shred  of  correlation  with 
how  much  money  she  has,  or  whether  or  not  she  has  a  husband.  This  is  not  a  battle 
between  married  people  and  single  people.  All  married  persons  were  single  before 
they  were  married,  and  the  majority  of  single  people  have  been  or  will  be  married. 
The  great  social  issue  of  the  1980s  is  between  -- 

(a)  those  who  believe  that  it  is  a  social  good  for  mothers  to  care  for  their  own 

babies,  and 

(b)  those  who  believe  that  the  role  of  motherhood  Is  an  obsolete  stereotype,  and 

that  all  women  should  be  or  will  be  moved  into  the  labor  force 

full  time  and  lifetime. 
It  should  be  clearly  understood  where  the  pressure  comes  from  for  obsoleting  the 
role  of  motherhood.  It  is  not  coming  from  the  poor  or  from  those  who  have  real 
financial  problems.  It  is  coming  from  the  well-educated,  generally  well-paid  feminist 
activists  in  the  professional  and  academic  classes  who  have  convinced  themselves  that 
traditional  "sexist  roles"  (such  as  female-motherhood  and  male-provider)  are  demeaning 
to  women,  and  that  all  women  should  spend  their  lives  in  the  labor  force  on  the  same 
terms  as  men.  This  is  precisely  what  they  mean  when  they  demand  that  women's  average, 
lifetime  wages  must  equal  men's. 
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Respect  for  the  role  of  motherhood  means  having  respect  for  the  different  roles 
that  women  voluntarily  choose  for  different  periods  of  their  lives.  Respect  for  the 
role  of  motherhood  has  nothing  to  do  with  whether  a  woman  "works"  or  "takes  a  job." 
The  overwhelming  majority  of  women  do  not  want  to  forfeit  their  years  of  mothering 
their  own  babies  and  be  forced  into  a  full  time,  lifetime  commitment  to  a  paid  job. 

The  voices  of  some  women  have  changed  in  the  last  ten  years,  but  I  can  assure 
you  that  the  cries  of  babies  have  not  changed.  Babies  are  the  same  in  the  1980s  as 
they  were  in  the  19305  or  the  1830s,  and  babies  in  the  year  2000  will  be  just  the 
same.  A  baby  is  the  most  helpless  creature  on  earth;  a  new  baby  without  round-the- 
clock  care  will  die  within  a  few  hours.  Infants  need  months  of  long  hours  of  loving 
care. 

We  believe  that  society  has  not  discovered  a  better  environment  for  the  care  and 
development  of  babies  than  the  traditional  family.  Society  has  not  discovered  any 
child-care  system  that  can  match  the  care  lavished  by  a  woman  who  makes  motherhood 
her  priority  career.  We  are  told  that  today  we  have  so  many  problems  of  divorce, 
broken  homes,  and  single  parents  trying  to  manage.  Of  course,  society  must  care  for 
those  who  are  unable  to  care  for  themselves.  But  these  unfortunate  circumstances 
show  all  the  more  reason  why  public  policy  should  provide  incentives  to  mothers  to 
care  for  their  own  babies  --  not  incentives  to  mothers  to  turn  over  the  care  of  their 
babies  to  some  other  person  or  institution. 

Most  people  understand  the  self-evident  truth  that  babies  need  mothering  in  the 
home,  but  for  those  who  need  scientific  or  experimental  proof,  I  suggest  the  studies 
of  Dr.  Selma  Fraiberg  and  Dr.  Raymond  and  Dorothy  Moore. 

For  those  who  do  not  understand  the  moral,  social  and  cultural  advantages  of  the 
role  of  motherhood  in  our  society,  we  ask  them  to  consider  the  financial  costs  to 
society  of  any  alternate  system.  Babies  must  be  cared  for.  If  not  by  the  mother, 
then  by  whom?  Congress?  Federal  bureaucrats?  Social  workers?  Hired  hands  who  have 
taken  paid  jobs  in  government  child-care  centers  because  they  have  been  sold  a  bill 
of  goods  that  it  is  demeaning  for  a  mother  to  do  diapers  and  dishes  in  her  own  home? 
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The  financial  costs  to  a  society  in  which  it  becomes  the  norm  for  child-care  to  be 
handled  by  some  agency  other  than  mothers  are  staggering.  The  moral,  social, 
economic,  tax,  regulatory,  crime,  drug,  and  cultural  consequences  are  horrendous.  We 
do  not  want  our  country  to  go  the  way  of  Sweden  which,  by  tax  and  legislative  changes 
over  the  past  decade,  has  moved  nearly  all  the  wives  out  of  the  home  into  the  labor 
force.  Today  Sweden  is  a  world  leader  in  such  unhappy  statistics  as  divorce,  illegi- 
timacy, suicide,  alcohol,  drugs,  and  taxes. 

Congress  should  reject  all  legislative  proposals  which  harass,  disadvantage,  or 
discourage  the  role  of  motherhood  and  its  essential  complement,  the  role  of  male 
provider.  Congress  should  reject  all  proposals  which  include  financial  inducements 
to  wives  to  enter  the  labor  force,  or  to  mothers  to  assign  care  of  their  children  to 
institutions. 

Congress  should  not  allow  itself  to  become  the  conduit  for  feminist  harassment 
of  those  who  believe  in  the  role  of  motherhood,  which  is  what  this  Committee  has  been 
doing  for  years  in  giving  exclusive  forums  to  the  feminists  to  carry  on  their  ideolo- 
gical and  political  campaign  against  the  traditional  sex  roles  freely  chosen  by  the 
overwhelming  majority  of  the  American  people. 

Because  the  social  problems  resulting  from  the  breakdown  of  family  life  are  of 
such  tremendous  concern  today,  and  because  the  future  of  our  nation  depends  on  the 
next  generation,  we  are  asking  the  Congress  to  evaluate  all  proposed  and  recent 
legislation  on  this  criterion:  Is  it  an  incentive  or  a  disincentive  to  the  role  of 
motherhood?  If  it  contains  any  disincentive  to  mothers  caring  for  their  own  children, 
we  must  use  our  ingenuity  to  search  for  other  ways  to  solve  the  problems. 

However,  one  final  coimient  must  be  added.  The  biggest  single  assault  on  the 
role  of  motherhood  today,  as  well  as  on  the  family  unit,  is  government-caused  inflation. 
The  best  thing  you  can  do  for  mothers,  fathers,  singles,  and  children,  is  to  cut  taxes, 
cut  spending,  and  let  the  great  American  private  enterprise  economy  create  the  jobs  and 
solve  the  problems  which  government  is  inherently  incapable  of  solving. 
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WOMAN  IN  COMBAT  MPS 


Army  Times  may  /.  iv/v 


'Defeminized'  to  the  Point  of  Depression 


BAUMllol.DKK.       (.Li 
many —   I'm  a  woman  in  a 
cumbat    MDS.    IbK,    llaivk 
t'lrc  cuntrnl  ciL-wmaii 

I  do  equal  physical  win  k 
(If  I'm  able.  I'm  ^  IVil  III, 
do  an  equal  sliill  and 
oihei'wi^e  pai  ncipaie  in 
tactical  evaluatiuiib  and 
field  niuvcmcnis  I  du 
everythiny  my  male 
counterparts  do  tSnl  I  diin't 
feel  1  belong  here 

I've  been  ■■defcnnnized" 
to  a  point  where  il'b 
depreiisiny  When  I  pull 
manning,  if  we  get  tii  sleep, 
I  sleep  in  the  same  luom 
the  men  do  If  we're  in  the 
field  I  sleep  with  the  men. 
single  and  married,  in  a 
tent  I've  no  facUilies  in 
which  CO  change  clothes 
There  ts  no  separate  latrine 
or  place  to  wash  I'm  a 
woman  and  I  need  to  he 
clean  They're  trying  to 
erase    19    years    of    being 


laiit;lil  lo  lie  ck-.m  when  I'Ml 
in  Uu-  I  icIJ 

They've  III)  ^1L■pa^.ltc 
showers  lur  females  in  I  he 
barracks  i  have  lit  gel 
aiiitlher  I'enuile  to  stand 
guard  while  I  shower  to 
insure  I  have  no  unwanted 
visilors 

I'm  lired  ol  being 
surprised  when  I  walk 
outside  and  a  guy  is  using 
the   "lube"  —  iirinaling 

I'm  in  a  battery  out  in  llie 
middle  of  nowhere  All 
there  is  (is)  a  tactical  site 
and  the  barracks  Ihc 
closest  post  IS  16 
kilometers  away 

rhere  is  no  res|)ect  from 
the  men  either  I'm  tired  of 


being  cut  down  because  I'm 
a  woman  The  men  lake 
particular  delighi  in 
s|ireadiiig  rumors  There 
are  five  females  here  and 
(ill  of  Us  are  considered 
promiscuous  'That  kind  of 
label  hurts  and  is 
demoralizing  and  all  of  us 
get  lired  of  the  lewd 
suggestions  coming  from 
men  who  believe  Ihe 
rumors  are  true  It's  made 
(along  with  working 
conditions)  four  ol  us  want 
out 

Because  they  could 
never  promise  me  I'd  never 
work  in  this  MOS  again,  I 
won't  reenlisf  I'll  endure 
my  three  years  and  get  out 


II    I    could    change    MObs 
now.  I  would. 

Most  of  the  problems 
we're  running  into  aren't 
bec.iusc  the  senior  NCDs 
don't  do  anything  I  heir 
hands  are  lied  We're 
lemale  soldiers  and  are  lo 
he  Heated  the  same  as  the 
iiieii 

I  wish  1  had  been  warned 
as  lo  what  I  was  gelling 
into  I  didn't  even  know  it 
was  a  coinbal  job  when  I 
enlisted.  Bui  I  hope  .m>' 
woman  who  eiilisls  knows 
what  her  job  entails  and  if 
It's  combat  onenled  Slu- 
should  know  what  she  is 
gelling  into 
Pvt.  KA'TllblKINK  ll.llOl) 
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He  calls  it  fun! 


She  calls  it 
sexual  harassment. 

Sure  Title  VII  of  the  Civil  Rights  Act  is  supposed  to 

protect  a  woman  from  sexual  harassment  on  the  job, 

but  it's  not  doing  it. 

In  a  recent  study  88%  of  the  respondents 

reported  that  they  had  to  put  up  with  sexual  harassment 

on  the  job— everything  from  looks  to  squeezes 

to  unsolicited  t<isses  to  rape. 

Almost  50%  of  the  respondents  said  that  they 

or  someone  they  knew  had  quit  or  been  fired  because  of  it. 

Not  surprising  since  75%  of  the  men  who  were  described 

as  harassers  were  in  a  position 

to  hire  or  fire  women  employees. 

It's  insulting  enough  for  women  to  be  expected 

to  "ignore"  sexual  harassment  on  the  streets, 

but  harassment  in  the  workplace  where  sex  discrimination 

IS  forbidden  by  law  simply  can't  be  tolerated. 

WANT  TO  KNOW  MORE? 

Write  NOW  Legal  Defense  &  Education  Fund  (F) 

132  W.  43rd.  Street,  N.Y.,  N.Y.  10036 
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SOLDIER,  SAILOR,  AIRMAN,  MARINE 


No.  17  February  1980 
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Sexual  Tension 

Some  Men  Find  Office 
Is  a  Little  Too  Exciting 
With  Women  as  Peers 

Distraction,  Anxiety  Crow; 
Women  Parry  Advances, 
Struggle   for   Acceptance 

'I'm  Here  to  Work,  Not  Flirt' 


A  W*i  I    !>TH»»-r  JiiuHMAl    Nf-iiiv  ftnuiidup 

"To  me."  says  Jotin  Bullion,  "ihe  amuunl 
of  sexual  allraclion  is  Iremendous.  Women 
dress  beller  They  have  more  money, 
they're  more  visible  " 

Mr  Bullion  Is  lalkine  about  his  office,  a 
unil  of  International  Multiloods  Corp  in  Chi 
cago.  where  he  is  a  single,  young  executive. 
Like  most  American  offices,  his  has 
changed  dramatically  In  Ihe  past  lu  years- 
it  s  full  of  women  Not  clerical  helpers  but 
professional  colleagues,  women  who  share 
the  mens  background  and  interests  and  are 
likely  to  be  bright,  energetic  and  indepen 
dent.  "Hormones  will  be  hormones  "  says 
Mr.  Bullion. 

The  change,  of  course,  is  but  one  element 
of  the  past  decades  sweep  toward  a  wider 
role  in  society  for  women,  as  such.  Us  gen 
erally  considered  welcome  if  nol  overdue. 
But  the  adjustment  hasn't  been  easy  for 
everyone,  especially  in  the  office  And  sex 
ual  attraction  is  only  part  of  the  story 
A  New  Set  of  Rules 

Consider  the  men  Kor  Uiem.  the  office  is 
no  longer  a  male  club  The  unspoken  rules 
have  changed.  Some  of  the  old  easy  ways  of 
relating-lhe  Jokes,  the  banter  about  sports 
and  women-aren't  appropriate  anymore. 
Having  a  female  boss  can  be  awkward,  even 
embarrassing  or  threatening,  especially  for 
an  older  man. 

For  the  women,  the  office  often  seems  as 
if  It  15  a  male  club,  a  strange  and  hostile 
place  with  arcane  customs  and  impenetra 
ble  hierarchies  The  only  way  to  get  ahead 
Is  to  work  harder  than  the  men.  Even  then, 
some  of  them  still  treat  women  like  sexual 
toys.  And  a  woman's  career  is  much  more 
vulnerable  than  a  man's  to  the  ill  effects  of 
innuendo. 

Those  are  some  of  the  impressions,  at 
any  rale.  Uiat  emerge,  from  dozens  of  inter 
views  with  management  level  men  and 
women  in  cities  across  ttie  country  about 
how  they  gel  along  with  each  other  at  work 
1ft  a  sensitive  subject,  one  that  many  peo 
pie  decUned  to  talk  about  for  the  reroni  and 
some  wouldn't  even  discuss  anonymously 
Bui  despite  the  anxiety,  the  overall  feeling 
was  thai  "things  are  gelling  better "  even 
though  Uie  hatlle  of  the  sexes  is  likely  to  be 
eternal. 

One  of  the  most  evident  differences  in  Ihe 
new  office  environment,  as  Mr  Bullion 
■notes.  Is  that  It's  sexier.  As  another  male 
executive  put  it.  "Men  and  women  together 
in  close  relationships,  whether  at  work  or 
elsewhere,  means  a  stale  of  risk  There  are 
going  10  be  templauons  and  sexual  attrac 
lions,  and  people  are  fooling  themselves  if 
ihey  don'i  face  that  A  man  and  a  woman 
working  together  cannot  have  the  same  kind 
of  work  relationship  as  two  men  or  two 
women  " 

"Bojf,  She's  Prelly' 

John,  a  32  year-old  account  executive  at 
a  Minneapolls-St.  Paul  advertising  agency, 
confesses  that  pulchntude  is  distracting! 
"It's  lough  for  me  to  look  at  someone  and 
nol  Ihlnji.  'Boy,  she's  pretty,'  '  he  says,  "1 
find  myself  spending  a  mile  too  much  time 
looking  at  them  and  not  listening  to  what 
they're  saying," 

Nol  thai  a  little  sexual  etalnclty  might 
not  Increase  production  Gloria  Brown  An 
derson.  the  managing  editor  of  Ihe  Miami 
News,  says,  "'People  working  logether  can 
do  very  creative  work  under  the  influence  of 
mutual  inlatuatlon  In  some  cases  the  qual 
ily  of  the  work  is  improved,  because  there's 
something  very  rich  about  sharing  some 
I  thing  with  someone  who  knows  you  well," 


Mrs.  Anderson  stops  short  of  advocating 
affairs,  and  in  fact  most  people  appear  to 
slop  short  of  yielding  to  temptation,  "li  isn't 
worth  the  hassle,"  says  a  female  conlroller 
for  a  Florida  real  estate  company 

"A  professional  shies  away  from  that 
kind  of  thing  In  the  office,  "  says  John 
Moore,  a  vice  president  of  Robinson  Hum 
phrey  Co,,  an  Atlanta  investment  banking 
and  securities  research  concern,  "Not  that 
there  lsn"t  any  attraction,  but  1  think  you 
draw  the  line,"" 

It's  a  ResponslbiUly" 

"I  build  an  iron  fence  around  me  for  12 
hours  a  day."  says  Dana  Becker,  a  division 
manager  for  AT4T  in  Chicago  who  is  29  and 
single-  "That  isnl  really  me.  but  I  feel  Us  a 
responsiblllly  I  have  lo  lake  as  a  woman,  to 
make  clear  Im  nol  .ivailable.  Im  sociable, 
lunch  or  drinks  alter  work  is  fine,  because 
its  part  of  gelling  things  done  But  if  I  find 
myself  attracted  lo  a  colleague,  I  jiisl  doiit 
allow  it  to  go  anywhere,  and  I  don't  let  my 
self  get  into  a  silualion  with  thai  person 
where  It  might  be  hard  lo  control  my  feel 
ings" 

Ann.  a  Jtlyear  old  allorney  in  a  Midwest 
ern  law  firm,  wasn't  able  lo  keep  her  emo 
lions  so  firmly  in  check,  and  now  she  says 
going  lo  work  is  an  ordeal.  She  and  a  male 
allorney  at  the  firm,  both  married,  con 
fessed  a  strong  sexual  allraclion  lo  each 
other  over  dinner  one  evening  after  working 
closely  on  cases  for  a  month 

They  discussed  Ihe  matter  like  reasona 
ble  people  and  decided  nol  to  have  an  affair 
because  of  the  effect  it  would  have  had  on 
their  marriages  and  their  jobs.  But  the  decl 
slO(i  has  been  "emotionally  hard."  says  Ann, 
"I  feel  Im  a  schizoid  personality,  I  don't 
know  what  lo  do  with  this  feeling.  I'm  just 
waiting  for  it  lo  go  away." 

Mary.  30.  a  middle-level  manager  for  a 
large  package  goods  concern  In  Dallas,  can 
didly  admits  having  had  an  affair  with  a  se- 
nior execuuve  at  her  former  company.  She 
was   "naive,  fresh  oul  of  business  school "" 
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•  Continued  From  First  Page 

',  she  says,  "It  occurred  to  me  afterward  that 

;  It  certainly  wouldnt  do  me  any  good  In  that 

•  company."  Indeed,  the  aifair  was  a  factor  In 
.  her  leaving, 

That"s  usually  the  case,  says  Jeanne  Bos- 

;  son  Drlscoll.  a  Willlamstown.  Mass..  consul- 

.  taut  who  specializes  in  male-female  office 

;  relations.  Because  the  man  Is  almost  always 

;  in  the  more  powerful  position,  she  says,  the 

•  woman  "stands  more  of  a  chance  of  getting 
.  the  ax  and  having  to  leave,"  If  the  pair 

marries,  she  says,  the  woman  more  often 
.    leaves  the  company, 

Despile  all  the  talk  of  women  "sleeping 

;    their  way  up'    in  an  organization,  most  of 

,    the  women  Interviewed  couldn'l  think  of  a 

:    single  instance.  One  woman,  who  was  di 

;    vorced  and  30  when  she  became  her  organi 

.    zation's  flrsl  female  vice  president,  says.  "If 

all  the  rumors  about  my  sleeping  my  way 

up  were  irue.  I  wouldn'i  be  able  to  walk  ' 

A  man  once  asked  Barbara  Sayre  Casey 

:    then  a  vice  president  of  Kaufman  &  Broad 

■    Inc..  a  Los  Angeles  home  builder,  whom  she 

slept  with  10  get  her  Job.   "I  was  so  of 

fended.  "    she    recalls     "I'm    sure    others 

;    thought  it.  bul  he  was  ihe  only  one  crude 

.    enough  lo  ask,  I  lold  him.    The  chairman. 

:    the  president  and  all  the  members  of  the 

board  *  " 
:  Not  that  there  aren't  offers.  Many  women 
;  interviewed  had  some  kind  of  story  lo  tell 
about  unwelcome  advances  from  bosses, 
peers  or  clients.  One  woman  who  had  jusi 
taken  a  managerial  job  at  a  large  corpora 
lion  was  startled  to  find  her  marned  boss 
knocking  on  her  door  late  one  night  'He 
lold  me  he  was  madly  in  love  wilh  me.'  she 
says.  She  rebuffed  him  Soon,  she  says,  "he 
was  punishing  me  on  the  job.  He  gave  me 
tougher  reviews  He  was  vindictive  He  even 
told  me  this  later 

"I  was  new.  insecure  in  mv  position  and 
threatened  II  made  me  angry  and  affected 
my  work  I  didnt  go  to  top  management  be 
cause  I  didnt  think  those  people  would 
stand  up  for  me,"" 
Talking    ll    Out 

Finally,  after  a  year,  she  worked  up 
enough  courage  lo  lalk  wuh  her  boss  about 
his  behavior  "His  problem  was  that  he 
wasnl  used  to  working  with  women.""  she 
says,  "1  lold  him  thai  you  can  like  women 
as  people  and  It  doesn't  have  to  be  sexual 
He  apologized  to  me.  He  was  fine  after 
Ihat." 


t'heryl  Anne  Ncwiiian,  a  2b  year  old  plan 
ning  officer  with  Bank  of  America's  world 
banking  division  in  San  Francisco,  lells  uf  a 
lime  when  she  worked  for  another  company 
and  was  Inlerviewing  the  vice  president  of  a 
big  Los  Angeles  corporation.  He  turned  In 

:     her.    she    recalls,    and   said.    'You    know, 

■     Cheryl,  if  you  really  understood  this  game, 
yoo'd  coine  up  to  my  hotel  room  and  Id 
give  you  all  the  information  you  warn, 
"Thai  kind  of  ihing  is  so  degrading  ll 

^     makes  me  warn  lo  (luu.  "  she  says     "II  s  ; 
very  hard  to  parry  a  proposition  skillfully.  It 

.  .always  comes  as  such  a  shock  ""  I 

Many  women  try  to  laugh  oft  advances.  1 
afraid  to  anger  a  boss  or  a  client    Bul  more  I 
are  taking  a  direct  approach  Janel  Kiehl.  35  i 
and  single,  supervises  500  people  as  an  as 
•slslanl  vice  president  of  Illinois  Bell  in  Chi 
ago.  "I  used  lo  make  llghl  of  advances. 


"  crack  a  Joke."  she  says,  "bul  lo  someone  | 
who  doesn"t  know  me.  that  might  seem  a  * 
come-on.  Now  Tm  very  direct  I  say.  "You  ] 
and  I  are  going  lo  be  working  logelher.  and  ' 
I  donl  want  anything  to  gel  in  the  way  of  I 
our  good  working  relationship,"  I  don"l  smile  r 
when  I  say  that  ""  I 

Ways  of  Being  Careful  | 

Many  men  and  women  have  worked  out  ; 
careful  behavior  patterns  to  avoid  giving  j 
anyone  a  mistaken  impression  Marilyn  | 
Sloulenberg.  33.  a  manager  lor  Peal.  Mar  | 
wick.  Mitchell  i  Co  .  in  Chicago,  says.  II 
I've  been  friendly  with  a  colleague  at  a  staff 
function.  I  won"t  be  seen  leaving  with  hini,  ' 
even  though  were  going  in  opposite  direr  I 
tlons  ""  j 

Bank  of  Americas  Miss  Newman  says.  ' 
""Ml  think  twice  about  asking  a  man  out  for  ' 
drinks  after  work,  especially  if  hes  the  lype  , 
who  might  get  the  wrong  idea.""  Robert  Lig  ; 
ell.  a  37  year-old  division  manager  at  Michi  i 
gan  Bell  Telephone  Co  .  says  he  has  been  ; 
careful  lo  invite  a  male  colleague  for  an  af  ] 
ler  work  drink  before  exlendmg  the  same  in  ' 
vitation  lo  a  female  co  worker  I  don  t  ' 
want  10  be  misunderstood.""  he  says  iMr  i 
Ugelts  office  Is  apparently  a  hotbed  ol  gos-  ' 
sip.  He  recalls  an  occasion  when  he  went  to  '■ 
lunch  with  a  female  colleague.  "By  the  time  1 
1  got  back."  he  says.  "1  had  a  call  Irum  a  i 
man  asking  what  was  going  on  ""1 

""Delicately  lechnlcal""  behavior  is  the  ; 
way  Earl  Gibson,  a  part  time  consultant  In  ' 
his  60s.  describes  his  relationship  with  his  j 
boss,  Diane  Ballantyne.  a  40year-old  man-  i 
ager  of  cataloging  and  engineering  services 
at  Rockwell  International  Corp  in  Troy 
Mich, 

Mary  Ann  De  Souza.  40.  a  captain  in  the 
San  Francisco  County  sheriff's  department, 
"never"  mixes  her  business  and  personal 
friendships,  ""I  never  have  lunch  or  dinner " 
with  subordinates  or  peers,  she  says,  believ 
ing  that  such  socializing  leaves  a  woman 
open  to  Innuendo,  "You  have  lo  protect  your 
reputation.""  she  adds 

For  women,  such  concern  definitely  ex- 
tends 10  the  way  they  dress  for  the  office  A 
28year-old  Harvard  MBA,,  a  vice  presi 
dent  in  charge  of  acquisitions  for  a  medium 
sized  New  York  firm,  says  she  seeks  '.o 
avoid  making  the  men  In  her  office  ""un- 
comfortable,"" 

Beware  Mather's  Advice 

I  have  long,  blond  hair.  I  used  lo  wear  it 
down,  curled,  and  I  wore  dresses  to  the  of- 
fice I  created  a  lot  of  animoslly  by  Irying  lo  1 
look  nice  A  lot  of  women  create  a  furor  by 
trying  to  do  what  their  mothers  taught  them 
to  do-  look  pretty  [ 

"I  finally  realized  that  even  though  I  was  ' 
serious  abool  my  job.  I  didn  1  look  it.  So  !  i 
put  my  hair  up  in  a  bun.  and  I  started  wear-  : 
Ing  collon  shirts  and  owl  glasses  and  tal  ■ 
iored  clothes  lu  work  I  look  serious,  iixf 
I'm  here  to  work,  not  flirt  "  i 

The  word  many  men  and  women  use  lo  ' 
describe  thai  attitude  is  "professional."  as  ! 
when  Maddie  Ivy,  a  partner  in  Peal  Mar  ! 
wick  in  New  York,  says  Professional  con-  ' 
duel  doesn't  lend  Itself  to  unwelcome  ad-  I 
vances,"  j 

Lynn  Thompson  Long,  a  32  year  old  vice 
president  in  charge  of  trade  publishing  at  \ 
Houghton  Mifflin  Co,,  the  Boston  based  pub 
Usher,  believes,    "Once  a  professional  rela 
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'J oibvf  Arctic  Driller 
,/i  Dirty,  Dangerous 
And  Very  Lucrative 

•       *       • 

Bill  Walter,  24.  Makes  $90,000 
A  Year  Searching  for  Oil; 
Divorce  &  Dogeared  Books 


By  Kathkyn  Christknskn 

im/ZRcporioro/  Thi-,  Wai  i    Stm»>:t  Jiiohnai 

THE  BEAUFORT  SEA  -  Mldmehl  ap 
proaches.  and  fatigue  lines  are  carved  in 
Bill  Walter's  unshaven  face.  Since  noon,  he 
and  his  six-man  crew  have  been  trying  to 
jar  loose  the  obstruction  clogging  the  15.000- 
foot  hole  they're  drtlling  through  a  sandbar 
off  Alaska's  northern  coast. 

His  eyes  on  the  gauges  in  front  of  him. 
Mr.  Walter  keeps  one  gloved  hand  on  a  con 
trol  lever  and  another  on  a  long  brake  han- 
dle; he  is  working  a  block  of  pulleys  hang 
Ing  in  a  derrick  that  towers  175  feel  above 
the  ground.  The  machinery  screeches  like  a 
wounded  elephant  as  it  is  raised,  then  slams 
down  with  a  force  that  sends  shudders 
through  the  ng  floor.  The  monotonous  pro 
cess  halts  only  long  enough  to  thaw  the  ma- 
chinery that  freezes  In  the  Arctic  tempera 
ture  of  40  degrees  below  zero. 

Just  before  his  12  hour  shift  ends  and  an 
other  crew  takes  over.  Mr  Waller  is  able  to 
free  the  obstruction  to  some  extent-  Splat 
tered  with  mud.  he  heads  for  camp  knowing 
that  the  actual  drilling  of  this  wildcat,  or  ex- 
ploration, well  may  not  resume  for  days 
But  whether  the  task  Is  drilling  or  "fishing" 
-Oilfield  jargon  for  recovering  equipment 
l06t  In  the  vwU-it  is  24  year  old  Mr  Waller 
who  Is  directly  in  charge  of  Rig  84  while  his 
crew  is  on  duty 
A  BUndfolded  Surgeon 

Some  have  compared  Mr  Waller's  job  as 
an  Arcllc  driller  to  that  of  a  blindfolded  sur 
geon  performing  an  operation  while  stand 
ing  across  an  auditorium  from  the  patient. 
Using  a  collection  of  levers  and  knobs.  Mr 
Walter  manipulates  1.500  horsepower  and 
Ions  of  Iron  through  a  hole  that  is  already 
miles  below  and  beyond  him.  His  work  Is 
cold,  dirty  and  dangerous.  It  Is  also  lucra- 
tive; He  Is  paid  more  than  J90.000  a  year. 

As  a  high  school  graduate.  Mr  Walter  Is 
aware  that  he's  earning  more  money  than 
many  men  who  have  extensive  educations 
and  who  are  twice  his  age.  Nevertheless,  he 
says.  "We're  earning  It  up  here" 

•Up  here"  is  the  site  of  the  West  Mikkel 
sen  No  3  well  In  the  Beaufort  Sea.  Just  east 
of  Alaska's   Prudhoe 
Bay  field,  the  Beau 
fort  was  opened  for 
drilling   in   late   1979 
and    IS    one    of    the 
state's  newest  explor 
alory  fields    Drilling 
here  this  year  Is  lim- 
ited to  the  period  be 
tween    Nov     I    and 
April    14,    the    time 
when     ice     Is     the 
strongest    and    thus 
most  capable  of  pre 
venting    damage    to 
wlldlUe  and  the  landscape  in  the  event  uf  oil 
spills 

Shell  Oil  (J).  and  its  partners  are  spend 
Ing  more  than  $70,000  daily  lo  drill  at  West 
Mlkkelsen  No.  3  well.  High  .is  those  costs 
are.  the  potential  rewards  make  drilling  in 
the  Beaufort  Sea  a  gamble  that  Shell  and 
other  big  oil  companies  are  eager  to  lake 
Although  no  production  has  begun  yet  in  the 
Beaufort.  US.  Geological  Survey  estimales 
say  the  area  "most  likely  "  holds  7  tJ  million 
barrets  of  still  undiscovered  but  recoverable 
ml  and  27  trillion  cubic  feel  of  undiscovered 
but  recoverable  gas 

But  If  the  oil  companies  are  counting  on 
the  promise  of  what  may  lie  beneath  the 
Heiiufurl.  most  of  the  55  men  working  on 
this  well  are  already  banking  on  il  Some 
are  lormer  teachers  or  lawyers,  others  once 
were  carpenters  or  bartenders  Ask  what 
brings  them  to  this  isolated  and  frigid  place 
-where  most  work  14  cDiiseciitlvc  12  hour 
day.s  before  taking  seven  days  off -and  they 
reply  Irankly  that  you  can  me.isiire  .1  man  s 


greed  by  how  far  north  he  has  come.  Mr. 
Walter  answers:  "Money,  mainly  I  sure 
can't  say  1  came  because  Us  90  Idegreesi 
below." 

Mr  Walter  is  an  employe  of  Brinkerhoff 
Signal  Inc  .  the  drilling  contractor  on  West 
Mlkkelsen  No.  3  He  has  worked  in  oil  fields 
from  Wyoming  to  Canada  since  the  age  of 
17.  when  he  became  discouraged  by  the 
prospect  of  laboring  on  his  family's  Montana 
farm  for  J500  a  month.  And  he  is  adamant 
about  staying  in  Alaska  Though  he  has  a 
home  in  Wyoming,  he  has  rented  one  In  An- 
chorage. 800  miles  south  of  here,  and  plans 
to  build  a  house  there.  "They'd  have  to  drag 
me  back."  he  declares.  "You  learn  a  lot  on 
this  kind  of  well;  up  here,  there  are  chal- 
lenges you  can't  find  anywhere  else" 

One  of  the  biggest  challenges  on  this  well 
involves  the  direction  at  which  the  hole  is 
being  drilled.  While  Rig  M  sits  less  than  a 
Qijle  offshore  on  a  sandbar  indisUnguishable 
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from  the  snow  covered  frozen  sea.  the  hole 
It  is  drilling  angles  off  diagonally  more  than 
a  mile  under  the  sea.  "With  such  a  deviated 
hole."  Mr.  Waller  says,  "you're  asking  for 
trouble." 

And  trouble  has  been  obliging.  To  protect 
the  pipe  as  il  angles  through  the  hole's  iron 
casing,  the  drilling  crews  headed  by  Mr. 
Walter  and  Bruce  Snodgrass  have  put  150 
thick  rubber  protectois  resembling  collars 
on  the  top  1.500  feet  of  pipe.  The  "fishing  " 
procedure  that  followed  was  necessary  be 
cause,  Mr  Walter  says,  "when  we  came  up 
out  of  the  hole,  none  of  those  rubbers  were 
on  the  Joints.  Something  down  there  was 
tearing  them  out." 

The  problem  of  breaking  up  and  relnev 
ing  the  rubbers  requires  special  equipment 
and  delays  drilling  by  more  than  a  week. 
But  such  complications  aren't  unexpected  on 
an  oil  rig  Earlier  this  year.  Mr  Walter 
says.  ■  I  dropped  Iwu  joints  130  loot  lengths 
of  pipel  down  the  hole"  He  is  still  incredu- 
lous thai  such  a  thing  could  have  happened 
while  he  was  at  the  controls.  1  was  positive 
I'd  be  run  off  Ifiredl. "  he  says. 

His  first  re.ictioii  was  10  peer  down  the 
mllos-deep  hole,  an  absurdly  futile  act  that 
would  have  sent  the  roughnecks  on  his  crew 
Into  howls  if  the  situation  hadn't  been  so  se- 
rious. In  the  oil  business,  diopping  so  much 
as  a  wrench  down  the  hole  is  grounds  for 
dismissal.  As  11  turned  out.  however.  Mr. 
Waller  was  back  on  the  rig  shortly  "Bill's 
young,  and  he's  a  very  good  driller  with  lots 
of  potential."  says  Robert  Grote.  a  Shell 
foreman.  "Because  of  that  and  the  fact  we 
were  considering  altering  direction  (of  the 
hole!  a  little  anyway,  we  kept  him.  One 
thing  we  know  Is  ihat  he'll  never  make  that 
mistake  again. " 

Allhough  Shell  IS  the  operator  of  this 
well,  fewer  than  six  of  the  »  men  here  are 
Shell  employes  Most  work  for  the  drilling 
contractor,  the  rest  are  employed  by  data- 
logging, food  preparation  and  special  con- 
sulting companies.  F'rom  the  more  than 
$90,000  paid  10  each  of  the  two  drillers  and 
tool  pusher  Terry  Coleman,  their  supervisor, 
wages  drop  to  about  $40,000  for  the  man  who 
helps  the  cook  and  makes  the  beds  Even 
thai  lesser  figure  can  be  a  fortune,  however, 
considering  Ihat  these  workers  have  no  llv 
ing  expenses  during  Iheir  hitches  on  the  ng 
"You  can  come  up  here  with  five  cents  and 
go  back  loaded."  says  Mr.  Walter. 

The  camp  Itself,  a  string  of  connected 
trailers  resembling  a  barracks,  stands  about 
50  yards  from  Ihe  ng  but  Is  barely  visible 
because  of  the  snow  banked  around  It.  In  Ihe 
surrounding  terrain,  subzero  temperatures 
and  ferocious  winds  create  chill  factors  that. 
.It  100  degrees  below  zero,  are  capable  of 
freezing  exposed  flesh  within  seconds  White 
oots  strike  frequently,  making  it  impossi- 
ble to  distinguish  the  landscape  from  the  sky 
beyond  25  feel 

/,(i(  A  ol  snow,  however,  was  a  problem  at 
one  point  during  the  drilling  of  this  well 
Shell  had  10  complete  by  Nov  1  a  17  mile  ice 
ro.id  conneitmg  llie  campsite  with  an  air 
strip,  bill  at  the  time  the  road  was  being 
built,  too  little  snow  had  fallen  on  Ihe  tundra 
10  provide  the  bas*^  for  a  solid  road. 

Consequenlly,  says  ML.  Woodson,  head 
of  Shell  s  Alaska  produclion  operations,  he 
ordered  indiislrijl  snow  making  machines 
cosliiig  a  total  nl  $180,0110  "When  Ihat  pur 
chase  order  liil  Houslon.  they  mustve 
thought  I  was  crazy,  ■  Mr.  Woodson  says. 


Good    Food 

Life  mside  Ihe  camp  is  as  comfortable  as 
possible,  and  the  food  is  both  good  and  plen- 
tiful by  any  standards.  Shell  figures  the  men 
need  about  6.000  calones  a  day.  Four  meals 
are  served  daily;  one  recent  lunch  included 
ham  and  turkey,  several  salads  and  vegeta 
bles  ind  a  half-dozen  desserts  prepared  that 
morning  by  Ihe  camp  baker.  Steak  is  on  the 
menu  at  least  twice  a  week;  pnme  nb,  at 
least  once. 

The  rules  here  are  few  but  simple;  no  al- 
cohol, no  fighting,  no  drugs  and  no  loud 
noise  in  camp,  tnlractlons  can  send  a  man 
packing,  Ihough  a  bit  ol  discreel  drinking  in 
quarters    Is   occasionally    tolerated.    Most 
gambling  is  also  forbidden,  but  men  here 
have  permission  to  play  quarter-ante  poker. 
Boredom  is  a  big  threat.  Books  and  mag 
azines     in     the    camp    quickly     become 
dogeared,  and  Ihe  projector  in  Ihe  movie 
room  runs  almost  continuously.  "I  like  Ihe 
isolation,  but  there  are  limes  when  1  wake 
up  and  don't  know  il  Us  noon  or  midnight, 
especially  when  Its  dark  all  Ihe  time"  las  it 
was   from   November  until   midJanuaryl. 
says  Mr.  Walter,  who  spent  Thanksgiving. 
Christmas  and  New  Years  on  the  rig. 
Time  10  Worry 

Some  men  spend  their  time  worrying  that 
Iheir  families  will  have  problems  while 
they're  away  for  so  long;  other?  fret  that 
their  families  will  get  along  too  well  without 
them.  Several,  including  Mr  Walter,  are  di- 
vorced; he  says  he  Is  convinced  thai  oil 
fields  and  marriages  mix  aboat  as  well  as 
oil  and  water. 

"Men  who  spend  any  time  in  Ihe  oil  field 
usually  end  up  with  three  things;  a  gold 
watch,  a  diamond  nng  and  divorce  papers." 
says  Donald  Wester,  an  Independent  drilling 
consultant  who  Is  one  ol  Shells  foremen  on 
this  well.  .      .^  . 

sun.  Mr.  Walter  seems  pleased  with  his 
life.  Allhough  he  wants  to  be  an  engineer 
someday,  he  will  go  on  lo  another  drilling 
Job  for  Brinkerhoff  once  this  Job  is  finished, 
"People  think  were  nuts  lo  do  this,  but  1 
wouldnt  trade  it  for  anything."  he  says 
"Until  I  became  a  driller,  1  never  really 
knew  what  it  meant  10  be  menially  tired  and 
challenged.  The  oil  field  has  been  good  lo 
me  in  more  ways  than  paying  my  taxes." 

His  biggest  responsibility  is  for  the  safety 
of  his  crew,  no  small  lask  considering  the 
amount  of  machinery  he  controls.  "Every 
driller  knows  he's  going  to  hit  a  wrong  lever 
sometime  and  hull  somebody, "  he  says, 
"but  If  anyone  was  ever  killed,  I'd  have  to 
give  up  the  job  If  It  was  my  lauU."  ISo  far. 
the  most  serious  injury  in  camp  has  been 
the  frostbite  suffered  by  one  worker,  i 

Goofing    Off 

As  their  two  week  hitches  wind  down,  ev- 
ery man  in  this  camp  is  anxious  to  leave  for 
a  week  "in  town."  Shell  flies  Ihe  men  to  An- 
chorage, where  some  spend  the  week  hunt 
Ing  and  fishing.  Others  fly.  at  their  own  ex 
pense.  10  warm  vacation  spots  or  lo  families 
as  far  away  as  Arizona.  None  makes  a  grad- 
ual transition  back  lo  normal  civilization. 

"The  best  way  1  know  to  unwind  is  to 
party;  sometimes  I  don't  get  to  sleep  for 
two  days  after  I  get  out  of  here."  says  Mr. 

Walter  Tve  goofed  off  as  much  money  in 
seven  days  as  I've  made  m  14.  . . .  Usually, 
though,  after  a  week  off.  I'm  ready  lo  gel 
back  10  the  rig  " 

At  the  end  ol  one  recent  two-week  shift, 
Mr  Walter  and  a  dozen  other  men  fidget  as 
they  wall  10  board  the  cold  Convair  Ihat 
Shell  charters  to  transport  then  back  to  An 
chorage.  Cowboy  boots  and  light  jeans  have 
replaced  heavy  boots,  stained  work  clothes 
and  hard  hats.  Once  they  are  on  board  and 
strapped  in  the  worn  seals  scattered  around 
ihe  plane's  cargo,  their  worst  fear  is  real 
ized  There  will  be  no  drinking  during  this 
flight,  thanks  to  the  drilling  crew's  rowdy 
celebration  ol  Mr  Walter's  birthday  on  the 
group  s  last  trip  from  the  rig  to  Anchorage 

Once  in  the  city,  they  quickly  make  up 
for  thai  setback  The  pressure  of  spending 
two  weeks  on  the  ng  comes  off  like  a  barely 
controlled  blowout;  and  by  the  time  Mr 
Walter  settles  down  for  dinner  later  In  Ihe 
evening,  Iwo  of  his  well  lubricated  friends 
have  devised  a  new  example  ol  oil  Held  hii 
mor  lo  make  this  week  off  a  memorable 
one. 
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Woman  exec  doubts 
women's  dedication 

Susan  HoUjnd  is  in  dajigfr  ol  btini?  labeled  a  iraJtor  Bui  thai  won't 
keep  hex  trom  speakini^  out  on  a  sensitive  subjtL  t 

Ms  Holland  is  the  head  of  S  R  Holland  Inc  ,  aJi  executive  searittfimri 
that  speciali^eb  in  finding  women  lo  fii  inm  corporate  posts  To  her. 
placing  quaJihed  women  into  exei.utive  jobs  is  more  than  an  idealistic 
endeavor.  It  is  her  livelihood 

She  can  look  back  and  see  the  hisioiy  of  corporate  and  societal 
discrimination  against  the  woman  executive   Much  of  that  discrimina- 
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tion  still  lingers,  but  there  also  is  no  doubt  that 
the  mood  is  changing 

By  her  own  success  and  that  of  other  firms 
dealing  with  women  executives.  Ms  Holland 
feels  that  progress  is  finally  coming  With  in- 
creasing frequency,  corporations  are  actively 
looking  for  women  to  fill  management  posts,  or 
at  least  they  are  telling  recruiters  that  they  will 
consider  a  woman  candidate  for  a  job 

And  now  that  the  demand  is  finally  coming  in. 
Ms,  Holland  has  found  that  more  women  are 
starting  to  turn  down  job  offers.  Increasingly, 
they  are  domg  this  because  they  refuse  to  make 
the  same  kind  of  commitment  to  their  careers  that  a  typical  male 
executive  would  make 
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"SOME  TIME  AGO,  1  found  a  woman  attorney  who  was  quahfied  to 
handle  regulatory  affairs  for  a  manufacturing  company.  She  feh  she 
could  go  novvhere  with  her  present  employer,  and  the  new  job  would 
have  raised  her  salary  from  $24,000  to  $35,000  a  year  That's  a  nice 
jump 

"She  met  with  the  company,  but  then  said  she  wanted  to  put  off  the 
final  salary  meeting  until  after  she  went  on  her  honeymoon.  She  said  she 
didn't  want  to  make  a  job  decision  as  she  was  about  to  get  married. 
Needless  to  say,  she  didn't  get  the  job  But  the  main  point  is  that  a  man 
would  have  given  a  higher  priority  to  makmg  a  career  move  than 
she  did  " 

MS  HOLLAND  POINTED  TO  THE  CASE  of  another  woman  attorney 
who  wa3  offered  a  $50,000  corporate  job,  but  she  couldn't  reach  a  decision 
on  the  job  because  her  father  became  senously  ill,  and  her  husband 
felt  t^reatened  by  her  success  She  didn't  get  the  job 

A  woman  chemist  and  her  husband  worked  at  the  same  company  The 
company  needed  someone  with  her  speciaJization  m  a  different  part  of 
th*"-  country  and  offered  to  relocate  her,  give  her  a  raise,  and  even  find  a 
position  for  her  husband  She  turned  down  the  job  because  the  fact  that 
her  being  relocated  was  a  blow  to  his  ego 

What  bothers  Ms  Holland  about  these  cases  Is  that  women  are  being 
offered  opportunities  to  move  ahead  and  they  are  failing  to  take  advan- 
tage of  them  In  effect,  ihey  set  limits  on  how  much  they  are  willing  to 
sacrifice  to  move  up  in  the  corporate  world 

•'A  company  that  gets  that  kind  of  response  will  think  a  second  time 
ab'^ut  offering  another  job  to  a  woman,"  Ms.  Holland  commented.  "And 
I'm  starting  to  think  that  maybe  the  women's  movement  has  put  too 
much  blame  on  the  corporation  and  not  enough  on  women  themselves." 

THIS  STATEMENT  WOl'LD  PROBABLY  grate  against  the  feebngs  of 
some  feminists,  but  Ms   Holland  bebeves  that  it  must  be  recognized 

She  feels  that  too  many  women  are  looking  for  job  equality  without 
making  an  equal  commitment  or  equal  sacrifice  It's  possible  that 
women  don't  know  how  to  make  that  commitment,  or  perhaps  they  are 
alraid  to  make  it. 

"If  women  want  to  compete  on  equal  terms,"  Ms  Holland  said,  "they 
are  going  to  have  to  use  all  of  the  tools  They  will  have  to  take  the  risks, 
roll  with  the  punches,  run  into  the  brick  walls,  do  everything  that  men 
have  to  do. 

"If  a  woman  isn't  willing  to  do  all  of  these  things,  she  should  pull 
herself  off  of  that  career  track  She  shouldn't  coun  these  situations 
where  she  might  have  to  turn  down  a  job  because  of  her  husband  or  her 
children  or  anything  else  like  that. 

"The  only  thing  I  tell  those  women  is  that,  you  might  turn  down  the  job 
now,  but  in  four  or  five  years,  or  when  the  kids  go  off  to  college,  you 
might  be  much  angrier  with  yourself  for  not  taking  advantage  of  the 
Kituauun 

"LOOK.  IT'S  AS  SIMPLE  AS  THIS.  Vou  can  get  in  uniform  and  get 
out  on  the  court,  but  if  you  aren't  going  to  play  the  game,  then  you'd 
I — ..«^  ■,*.!  ^H  of  (he  i-nnrt " 

That  kind  of  advice  is  probably  not  loo  pieasant  for  many  women  to 
acLept  It  also  is  possible  that  the  career  and  business  system  we  have  is 
bad  in  Itself 

Maybe  corporations  ask  too  much  of  executives  Maybe  that  i^one  of 
the  reasons  tor  so  many  broken  families  and  for  so  many  psychological 
problems  m  our  society. 

But  right  or  wrong  it's  the  system  that  exists  It's  the  only  one  we 
have  If  women  want  the  opportunity  to  succeed  within  that  system,  they 
will  ha\e  to  do  it  by  playing  b>  the  rules 

AnH  mavh*-  when  thp\  Bpi  in  Dower.  ihev  can  chan£e  the  rules.  # 
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The  Chairman.  Mrs.  Finn? 

Mrs.  Finn.  Good  morning.  I  am  Judith  Finn;  I  am  a  homemaker 
from  Oak  Ridge,  Tenn.  I  was  trained  as  an  economist  and  a  politi- 
cal scientist  and  I  have  worked  for  several  years  doing  public  policy 
research  and  teaching  political  science. 

Women  in  the  labor  force  earn  about  63  percent  as  much  as  men. 
This  has  been  cited  by  witnesses  before  this  committee  as  evidence 
of  widespread  sex  discrimination  in  employment.  However,  studies 
by  economists  on  the  nature  of  this  earnings  gap  have  found  no 
hard  evidence  at  all  that  any  significant  portion  of  this  gap  is  due 
to  sex  discrmination. 

The  earnings  gap  is  due  to  the  fact  that  women  do  not  do  the 
same  work  as  men  and  they  get  different  pay  for  different  work. 
When  women  are  doing  the  same  jobs  as  men,  the  fact  is  that  they 
do  receive  equal  pay  for  equal  work,  and  if  they  do  not,  it  is  a 
violation  of  the  Equal  Pay  Act,  and  we  have  adequate  remedial 
action  available  to  them. 

The  authors  of  a  survey  of  the  economic  literature  on  this  subject 
sponsored  by  the  Committee  on  the  Status  of  Women  in  the  Eco- 
nomics Profession  and  published  by  the  American  Economics  Asso- 
ciation concluded  that,  "*  *  *  perhaps  the  sole  consistent  result  of 
the  empirical  studies  surveyed  is  that  sex  discrimination  in  the 
form  of  unequal  pay  for  equal  work  is  of  little,  if  any,  quantitative 
significance." 

Of  course,  to  conclude  that  unequal  pay  for  equal  work  is  "not  of 
any  quantitative  significance"  is  not  to  deny  that  violations  of  the 
Equal  Pay  Act  occur;  merely  that  such  violations  can  explain  only 
a  negligible  portion  of  the  earnings  gap. 

There  are  two  reasons  for  this.  First,  if  we  define  "equal  work" 
methodologically  by  controlling  for  differences  in  education,  experi- 
ence, detailed  differences  in  occupation  and  job  level,  then  we  can 
explain  virtually  all  of  the  earnings  gap.  Just  as  important  is  that 
men  and  women  tend  to  hold  different  kinds  of  jobs,  and  the  kinds 
held  by  women  tend  to  be  lower-paying  jobs.  Since  men  and  women 
are  not  doing  the  same  work  very  much  of  the  time,  unequal  pay 
for  doing  the  same  work  could  not  explain  much  of  the  earnings 
gap  even  if  these  studies  did  find  significant  pay  inequalities  for 
the  same  work. 

Since  pay  differences  are  almost  completely  caused  by  differences 
in  jobs  rather  than  by  a  failure  to  obtain  equal  pay  for  equal  work, 
understanding  the  earnings  gap  requires  an  explanation  of  the 
reasons  why  women,  on  average,  hold  lower-paying  jobs  than  men. 

Women  have  different  job-related  attributes  and  different 
amounts  of  these  attributes  than  men.  These  differences,  which  are 
due  to  the  dual  role  that  the  majority  of  women  in  this  country 
still  choose  to  play,  explain  most,  if  not  all,  of  the  earnings  gap. 

I  will  briefly  summarize  these  differences.  One,  women  have 
different  educational  attributes.  Women  receive  as  much  education 
as  men  today,  but  women  compare  unfavorably  with  men  in  the 
kind  of  education  they  receive.  Women  tend  to  predominate  in 
fields  of  study  where  salaries  are  depressed  by  excess  supply,  like 
humanities,  social  science,  and  education,  while  men  study  in  fields 
where  salaries  are  high,  like  engineering,  computer  science,  and 
accounting. 
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Dramatic  changes  are  occurring  in  this  regard.  For  example,  the 
proportion  of  women  enrolling  in  the  high-paying  fields  of  engi- 
neering, business,  and  medicine  has  increased  several-fold  in  the 
last  decade.  But  we  cannot  expect  these  changes  to  signal  equality 
of  educational  attainment  in  the  near  future,  because  women  still 
record  mathematical  aptitude  well  below  that  of  men,  and  this 
limits  their  likelihood  of  success  in  many  of  the  predominately 
male  fields. 

Two,  women  invest  less  in  on-the-job  training.  Women's  invest- 
ment in  on-the-job  training  comes  to  only  a  fraction  of  the  amount 
invested  by  men.  From  a  narrow  economic  point  of  view,  this  is 
rational  behavior  on  the  part  of  women,  who  expect  to  restrict 
their  work  effort  in  order  to  raise  a  family.  However,  on-the-job 
training  is  an  important  factor  influencing  earnings.  Women's 
lower  level  of  training  has  been  shown  to  be  an  important  factor  in 
the  earnings  gap  between  men  and  women. 

Three,  women  have  less  work  experience.  On  average,  women 
have  fewer  years  of  work  experience  than  men.  This  is  partly  due 
to  higher  unemployment,  but  more  importantly  to  the  fact  that 
women  drop  out  of  the  labor  force  to  pursue  family  responsibilities 
associated  with  childbearing  and  child  rearing. 

Four,  women  work  fewer  hours.  Women  work  part-time  more 
often  than  men,  but  more  importantly,  women  who  work  full-time, 
(defined  by  the  BLS  as  more  than  35  hours  of  work  per  week)  also 
work  shorter  hours — a  full  10  percent  fewer  hours  than  men  who 
are  in  the  same  category.  In  addition,  women  have  nearly  50 
percent  higher  absences  from  work  than  men. 

Five,  women  have  shorter  job  tenure.  Job  tenure,  defined  as  the 
length  of  time  an  employee  has  worked  steadily  for  the  same 
employer,  has  been  shown  to  be  an  important  factor  affecting 
salary.  On  average,  persons  having  more  tenure  with  their  current 
employer  report  higher  salaries  than  others  who  are  similar  in 
other  respects,  even  others  who  have  the  same  total  number  of 
years  of  work  experience. 

Thus,  it  is  significant  that  men  report  nearly  twice  as  much  job 
tenure  as  women.  The  median  is  4.5  years  for  men  and  2.6  years 
for  women.  The  greater  job  tenure  of  men  is  attributed  to  two 
factors  depressing  the  average  for  women.  A  relatively  large  pro- 
portion of  women  workers  are  under  the  age  of  25,  where  job 
tenure  is  at  a  minimum.  Also,  many  women  leave  the  work  force 
at  least  once  during  their  working  lives  because  of  family  responsi- 
bilities. 

Six,  women  have  less  geographical  mobility.  Compared  with  men, 
women  are  less  willing  to  move  to  another  location  to  get  a  job 
when  they  are  unemployed  or  to  get  a  better  job  when  employed. 
Single  women,  like  men,  experience  increased  earnings  when  they 
move,  but  married  women  do  not.  On  average,  their  family  income 
goes  up  as  a  result  of  the  move,  but  the  wife  is  frequently  following 
her  husband  in  these  cases  and,  on  average,  receives  lower  earn- 
ings as  a  result  of  temporary  unemployment. 

Seven,  women  are  less  motivated  to  maximize  earnings  and  have 
different  work-related  values.  There  are  few  good  measures  of 
male/female  differences  in  motivation,  which  is  unquestionably  an 
important  determinant  of  salary   differences.   We   do   know  that 
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among  college  students,  males  place  a  higher  value  on  achieving 
financial  success  than  their  female  counterparts. 

Case  studies  of  differences  in  motivation  between  male  and 
female  employees  in  the  same  firm  have  also  indicated  sex  differ- 
ences in  motivation  which  are  directly  related  to  the  promotion  up 
the  job  ladder.  There  is  evidence  that  women  value  nonsalary 
characteristics  of  their  jobs,  like  pleasant  interpersonal  relation- 
ships, pleasant  working  conditions,  or  a  good  location,  more  than 
men.  This  implies  that  on  average,  women  trade  off  salary  for 
these  other  working  conditions  more  frequently  than  men. 

It  is  entirely  plausible  that  these  differences  in  job-related  attri- 
butes explain  the  entire  earnings  gap.  However,  neither  the  data 
nor  the  methods  that  have  so  far  been  brought  to  bear  on  this  issue 
are  adequate  to  show  conclusively  that  male/female  differences  in 
characteristics  and  behavior  are,  or  are  not,  sufficient  to  explain 
the  difference  in  average  salaries. 

We  can  be  sure  that  these  differences  explain  most,  if  not  all,  of 
the  earnings  gap.  The  problem  is  that  we  have  no  direct  measure- 
ment of  discrimination.  The  method  used  by  economists  is  to  ex- 
plain the  differences  in  earnings  using  a  mathematical  model  as 
well  as  possible  with  the  data  available,  and  then  to  attribute  the 
unexplained  residual  to  sex  discrimination.  But,  in  fact,  the  exist- 
ence of  this  residual  does  not  prove  discrimination  has  occurred. 

The  residual  also  includes  the  effects  of  unmeasured  and  improp- 
erly measured  differences  in  male/female  productivity.  Not  all 
economists  working  in  this  area  mistakenly  assert  that  the  residual 
is  a  measure  of  sex  discrimination,  but  the  important  point  here  is 
that  those  that  do  claim  to  have  measured  the  extent  of  discrimina- 
tion have  only  the  existence  of  this  residual  upon  which  to  base 
this  claim. 

While  it  is  true  that  the  evidence  is  inconclusive,  it  is  equally 
true  that  the  differences  in  the  choices  that  women  freely  make 
explain  most,  if  not  all,  of  the  earnings  gap.  Therefore,  what  is  the 
proper  role  of  Congress  here?  Surely,  it  is  not  the  role  of  Congress 
to  narrow  the  wage  gap  or  to  make  the  average  salaries  of  men 
and  women  more  equal  by  forcing  or  encouraging  women  to  change 
their  labor  market  behavior  and  increase  their  human  capital  in 
order  to  become  more  like  men. 

I  support  the  efforts  of  the  Equal  Employment  Opportunity  Com- 
mission to  combat  sex  discrimination.  However,  this  should  not  be 
construed  to  mean  that  I  am  asking  for  more  governmental  regula- 
tions, more  quotas,  and  more  special  programs  for  women.  A  good 
case  can  be  made  that  the  interests  of  women  as  well  as  the 
economy  would  be  better  served  by  a  reform  of  the  adverse  effects 
of  existing  regulations  rather  than  adding  to  the  regulatory  burden 
on  employers. 

In  his  review  of  antibias  programs.  Prof.  Richard  Lester  of 
Princeton  concluded  that,  "The  application  of  antibias  programs 
has  involved  disregard  of  individual  differences,  has  challenged 
merit  as  the  basis  for  promotion  and  pay,  and  has  shown  a  lack  of 
concern  for  the  efficient  use  of  resources." 

It  is  the  responsibility  of  Congress  to  see  that  the  cures  for 
problems  of  discrimination  in  employment  are  not  worse  than  the 
problems  themselves.  We  can  be  sure  that  sex  discrimination  is  not 


431 

an  important  determinant  of  women's  earnings,  and  except  for 
isolated  case  studies,  it  has  never  been  documented  to  exist. 

We  are,  however,  increasingly  sure  that  government  regulation 
of  the  economy  is  hurting  productivity.  Because  women  depend  on 
a  healthy,  growing  economy  even  more  than  men,  because  of  their 
relative  position,  the  negative  impact  of  antidiscrimination  regula- 
tions is  just  as  important  to  women  as  sex  discrimination  itself.  I 
urge  this  committee  to  seriously  consider  this  issue  as  it  evaluates 
demands  for  further  regulation. 

[The  prepared  statement  of  Mrs.  Finn  follows:] 
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THE  EARNINGS  GAP  IS  NOT  EVIDENCE  OF  SEX  DISCRIMINATION  IN  EMPLOYMENT 

Statement  by  Judith  Finn 
Hearings  on  Sex  Discrimination 
U.S.  Senate  Committee  on  Labor  and  Human  Resources 
April  21,  1981 

Women  in  the  labor  force  earn  about  63  percent  as  much  as  men.   This 

has  been  cited  by  witnesses,  before  this  committee  as  evidence  of  widespread 

sex  discrimination  in  employment.  However,  studies  by  economists  on  the 

nature  of  this  earnings  gap  have  found  no  hard  evidence  at  all  that  any 

significant  portion  of  this  gap  is  due  to  sex  discrimination.  The  earnings 

gap  is  due  to  the  fact  that  women  do  not  do  the  same  work  as  men  and  they 

get  different  pay  for  different  work.  When  women  are  doing  the  same  jobs 

as  men  the  fact  is  they  do  receive  equal  pay  for  equal  work.  The  authors 

of  a  survey  of  the  economic  literature  on  this  subject  sponsored  by  the 

Committee  on  the  Status  of  Women  in  the  Economics  Profession  and  published 

by  the  American  Economics  Association  concluded  that 

".  .  .perhaps  the  sole  consistent  result  of  the  empirical  studies 
surveyed  is  that  sex  discrimination  in  the  form  of  unequal  pay  for 
equal  work  is  of  little,  if  any,  quantitative  significance."  (2) 

Of  course,  to  conclude  that  unequal  pay  for  equal  work  is  not  "of 

any  quantitative  significance"  is  not  to  deny  that  violations  of  the  Equal 

Pay  Act  occur,  merely  that  such  violations  can  explain  only  a  negligible 

portion  of  the  earnings  gap.  There  are  two  reasons  for  this.  First,  if 

we  define  "equal  work"  methodologically  by  controlling  for  differences  in 

education,  experience,  detailed  differences  in  occupation,  and  job  level, 

etc.,  then  we  can  explain  virtually  all  of  the  earnings  gap.   Just  as 

important  is  that  men  and  women  tend  to  hold  different  kinds  of  jobs,  and  the 

kinds  held  by  women  tend  to  be  lower-paying  jobs.  Since  men  and  women  are 

not  doing  the  same  work  very  much  of  the  time,  unequal  pay  for  doing  the 

same  work  could  not  explain  much  of  the  earnings  gap  even  if  the  studies  did 
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find  significant  pay  inequalities  for  the  same  work. 

Since  pay  differences  are   almost  completely  caused  by  differences  in 
jobs  rather  than  the  failure  to  obtain  equal  pay  for  equal  work,  understanding 
the  earnings  gap  requires  an  explanation  of  the  reasons  why  women,  on  the 
average,  hold  lower-paying  jobs  than  men.  Women  have  different  job-related 
attributes  and  different  amounts  of  these  attributes  than  men.  These 
differences,  which  are  due  to  the  dual  role  that  the  majority  of  women  in 
this  country  still  choose  to  play,  explain  most,  if  not  all,  of  the  earnings 
gap. 

I  will  briefly  summarize  these  differences. 
1.  Women  have  different  educational  attributes.  Women  receive  as  much 
education  as  men  today,  but  women  compare  unfavorably  with  men  in  the  kind 
of  education  they  receive.  Women  tend  to  predominate  in  fields  of  study 
where  salaries  are  depressed  by  excess  supply,  like  humanities,  social  science, 
and  education,  while  men  study  in  fields  where  salaries  are  high,  like 
engineering,  computer  science,  and  business.  For  example,  see  Table  1  which 
gives  the  proportion  of  degrees  in  each  field  awarded  to  women  in  1977  and  1971. 
We  do  not  have  appropriate  data  on  the  earnings  of  all  college  graduates  by 
degree-field,  but  it  is  obvious  that  the  highest-paying  fields  are  ones  where 
women  received  a  small  minority  of  the  degrees  in  1971.  For  example,  women 

received  9.3%  of  the  degrees  in  business  and  management,  0.8"  in  engineering, 

4 
13.5%  in  computer  science,  5.0%  in  law,  and  14.0%  in  physical  science. 

Data  on  salaries  by  degree  field  for  graduates  in  different  fields 
of  science  and  engineering  are  available  from  National  Science  Foundation 
surveys.  To  illustrate  the  significant  relationship  between  field  of  study 
and  earnings.  Table  2  reports  the  1979  salaries  of  persons  receiving  bach- 
elors degrees  in  science  and  engineering  in  1977,  by  field  of  bachelors 
degree.  The  highest  paid  majors  were  computer  science  ($18,100)  and  engin- 
eering ($18,900).  The  lowest  paid  majors  were  life  sciences  ($12,000)  and 
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Table  i   Percentage  of  women  among  bachelor's  degree  recipients,  by 

discipline  division:   Aggregate  United  States,  1971  and  1977 


1971 

197" 

r 

Per- 

Total 

Percent 

Total 

Percent 

centage 

bachelor ' s 

awarded 

bachelor' s 

awarded 

point 

degrees 

to 

degrees 

to 

change 

Discipline  division 

awarded 

women 

awarded 

women 

All  discipline  divisions 

846,110 

43.4 

928,256 

46.2 

2.8 

Agriculture  and  natural 

12,710 

4.2 

21,531 

22.2 

18.0 

resources 

Architecture  and  environ- 

5,578 

12.0 

9,252 

21,4 

9.4 

mental  design 

Area  studies 

2,497 

52.9 

2,970 

56.0 

3.1 

Biological  sciences 

36,033 

29.3 

54,193 

36,4 

7.1 

Business  and  management 

116,709 

9.3 

153,783 

23.6 

21.4 

Communications 

10,802 

35.3 

23,221 

44.3 

30.4 

Computer  and  information 

2,388 

13.6 

6,426 

23.9 

10.3 

sciences 

Education 

177,638 

74.4 

145,398 

72.2 

-  2.2 

Engineering 

50,357 

.8 

49,677 

4.5 

3.7 

Fine  and  applied  arts 

30,447 

59.7 

42,102 

61.4 

1.7 

Foreign  languages 

20,433 

74.8 

14,302 

76.2  - 

1.4 

Health  professions 

25,484 

77.2 

57,845 

79.2 

2.0 

Home  economics 

11,271  . 

97.3 

17,567 

95.9 

-  1.4 

Law 

545 

5.0 

559' 

27.5 

22.5 

Letters 

73,398 

61.0 

47,502 

56.7 

-  4.3 

Library  science 

1,013 

92.0 

781 

90.9 

-  1.1 

Mathematics 

24,918 

38.1 

14,303 

41.6 

3.5 

Hilitary  science 

357 

.3 

992 

.3 

0 

Physical  sciences 

21,549 

14,0 

22,618 

20.1 

6.1 

Psychology 

38.154 

44.7 

47,794 

56.7 

12.0 

Public  affairs  and 

9,303 

49.1 

36,745 

45.1 

-   .4 

services 

Social  sciences 

156,698 

37.0 

118,322. 

39.4 

2.6 

Theology 

3,744 

27,2 

6,136 

25.7 

-  1.5 

Interdisciplinary 

14,084 

29.2 

34,237 

47.0 

17.8 

studies 

Source:  George  H.  Brown, 

National  Center  for  Education  Statistics,  Deq 

ree 

Awards  to  Women: 

An  Update,  U 

S.  Department  of  Health,  Education, 

and  Welfare,  1979,  p. 4. 
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Table  2 
Median  Annual  Salaries  of  1977  Science/Engineering  Baccalaureate 
Recipients  by  Field  of  Degree,  1979 


Total 

Field  of  Degree 

Employed 

Men 

Female 

Total ^ 

14,100 

15,300 

11,500 

Physical  Sciences 

14,200 

14,300 

13,600 

Chemistry 

14,100 

14,200 

13,700 

Physics/Astronomy 

15,100 

15,100 

(2) 

Environmental  Sciences 

13,600 

14,100 

12,100 

Other  Physical  Sciences 

(2) 

(2) 

(2) 

Mathematical  Sciences 

16,000 

16,300 

15,100 

Mathematics 

14,600 

15,000 

14,400 

Computer  Sciences 

18,100 

18,600 

(2) 

Engineering 

18,900 

18,900 

19,200 

Life  Sciences 

12,000 

12,200 

11,200 

Biology 

11,600 

12,100 

11,400 

Agricultural  Sciences 

12,200 

12,800 

10,200 

Social  Sciences 

12,000 

13,000 

10,500 

Psychology 

11,600 

12,200 

11,100 

Economics 

15,000 

15,300 

(2) 

Sociology/Anthropology 

11,000 

12,000 

10,100 

Other  Social  Sciences 

12,900 

13,000 

11,200 

Excludes  individuals  enrolled  full-time  in  graduate  school. 

2 
No  median  computed  for  groups  with  less  than  20  respondents. 

Note:  Median  annual  salaries  computed  only  for  full-time  employed  civilians. 

Source:  National  Science  Foundation,  Employment  Attributes  of  Recent  Science 
And  Engineering  Graduates,  1980,  (Special  Report  #80-325),  Table  E, 
p.  18. 
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social  science  ($12,000).  The  proportion  of  all  1977  bachelors  degrees 
awarded  to  women  in  science  and  engineering  was  34.5  percent.  However, 
women  in  that  year  earned  44.8  percent  of  the  bachelors  degrees  in  the  lowest 
paid  fields  of  social  and  life  sciences  and  only  7.7  percent  of  the  degrees  in 
engineering  and  computer  science.   Clearly,  the  kind  of  college  majors  chosen 
by  women  are  a  significant  cause  of  women's  lower  average  earnings. 

In  the  past  few  years  there  have  been  dramatic  changes  in  the  college 
majors  chosen  by  women.  For  example,  the  proportion  of  women  enrolling  in 
the  high-paying  fields  of  engineering,  business,  and  medicine  has  increased 
several  fold  in  the  past  decade.  But  we  cannot  expect  these  changes  to 
signal  equality  of  educational  attainment  in  the  near  future  because  women 
still  record  mathematical  aptitude  well  below  that  of  men,  and  this  limits 
their  likelihood  of  success  in  many  of  the  predominately  male  fields. 
Even  if  women  were  to  continue  to  enroll  in  the  college  majors  which  lead 
to  the  highest-paying  jobs  in  increasing  numbers,  the  salaries  of  women  in  the 
labor  force  today  and  for  many  years  to  come  will  be  influenced  by  educational 
decisions  made  in  past  years.  That  is,  the  women  who  were  educated  before 
1973  will  be  part  of  the  labor  force  for  another  thirty  years. 
2.  Women  invest  less  in  on-the-job  training.  Women's  investment  in  on-the- 

Q 

job  training  comes  to  only  a  fraction  of  the  amount  invested  by  men.   From 

a  narrow  economic  point  of  view  this  is  rational  behavior  on  the  part  of  women 

9 
who  expect  to  restrict  their  work  effort  in  order  to  raise  a  family. 

However,  on-the-job  training  is  an  important  factor  influencing  earnings. 

Women's  lower  level  of  training  has  been  shown  to  be  an  important  factor  in 

the  earnings  gap  between  men  and  women.  For  example,  Duncan  and  Hoffman  found 

that  white  men  reported  1.7  years  of  on-the-job  training,  while  white  and  black 

women  reported  only  0.7  years.  They  also  estimated  that  a  year  of  on-the-job 
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training  raises  the  wages  of  white  men  by  5.4  percent,  black  men  by  5.9 
percent,  and  white  and  black  women  by  8.5  percent  and  6.6  percent  respectively. 
Thus,  the  difference  in  on-the-job  training  that  they  were  able  to  detect  was 
estimated  to  account  for  a  male/female  earnings  difference  of  about  6  percent. 
The  true  effect  is  likely  greater  as  these  authors  were  able  to  measure  only 
the  length  of  training  and  had  no  measure  of  the  intensity  of  training. 
3.  Women  have  less  work  experience.  On  average,  women  have  fewer  years  of 
work  experience  than  men.  This  is  partly  due  to  higher  unemployment,  but 
more  importantly  to  the  fact  that  women  drop  out  of  the  labor  force  to  pursue 
family  responsibilities  associated  with  child  bearing  and  child  rearing. 
This  is  illustrated  in  Table  3  which  reports  the  lifetime  labor  force  parti- 
cipation of  a  representative  sample  of  middle-aged  women  in  1967. 

Table  3 

Percenl.ige  of  Female  Lifetime  Labor  Force  Participation,  by  Mnrilnl  Status 
and  Education 


EduiUilon 

Crcjiiate 

Marildl  Status 

Elcnicii  tjrv 

llii;h  School 

Collcse 

Si  liool 

Married.  ipou«  prcscnl 

:7.4 

33.8 

36.4 

50.0 

Married.  spou«  absent 

28.3 

33.4 

54.1 

NC 

.Widowed 

31.7 

32.4 

44.9 

56.5 

Divorced 

38.1 

51.8 

62.4 

50.0 

Separated 

46.1 

47.5 

496 

63.2 

Never  married 

28.2 

66.9 

88  9 

97  2 

Total 

30.1 

36.9 

414 

59.1 

Source:    1967  National   Longitudinal  Survey   iNLS)  of  Work  Experience  ol  I  einaies  .?0-14 

Years  of  Age.  in  Herbert  S.  "Parncs  et  jl..  Dual  Orccrs  (Washingion.  D  C-  U.S.  Deparimcnt 

of  Labor.  1970). 

Note-   Liletime  labor  force  participation  =  total  years  worked  divided  by  total  exposure  (age 

minus  education  minus  6)  to  the  labor  force. 

NC  =  not  calculated  (too  few  observations) 


Table  3  shows  clearly  the  impact  of  marriage  on  the  accumulation  of 
work  experience.  At  all  but  the  lowest  education  level  married  women  with 
spouse  present  had  about  half  the  work  experience  of  women  who  never  married. 
For  example,  middle-aged  married  women  and  widows  with  a  high  school  education 
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reported  that  they  worked  only  about  33  percent  of  the  years  since  their 

graduation  from  high  school.  Today  these  women  are  still  of  working  age  and 

the  proportion  who  are  working  is  higher  than  it  was  back  in  1967.  However, 

their  earnings  are  depressed  by  their  failure  to  obtain  work  experience  when 

they  were  younger.  Consider  Lester  Thurow's  comment  regarding  male/female 

pay  differences, 

"If  there  is  any  one  decade  when  it  pays  to  work  hard  and 
to  be  consistently  in  the  labor  force  it  is  the  decade  between 
(age)  25  and  35.  For  those  who  suceed,  earnings  will  rise  rapidly. 
For  those  who  fail,  earnings  will  remain  flat  for  the  rest  of  their 
lives."  11 

The  increase  in  the  career  committment  of  young  married  women  in 
recent  years  will  thus  probably  lead  to  a  decline  in  male/female  pay 
differences.  But  the  pay  differences  that  exist  today  have  been  heavily 
influenced  by  the  behavior  of  women  in  years  goneby. 

4.  Homen  work  fewer  hours.  During  the  past  decade  the  proportion  of  women 
working  part-time  had  been  about  24  percent,  compared  to  only  8  percent  of 
men.    Further,  many  part-time  workers  are  out  of  the  labor  force  during 
part  of  the  year.  The  average  part-time  worker  (including  both  men  and 
women)  works  only  about  32  weeks  per  year. 

Women  who  work  full-time  (35  hours  of  work  per  week  or  more)  also 
work  shorter  hours  and  fewer  weeks  than  their  male  counterparts.   In  all, 

the  full-time  male  workers  are  estimated  to  work  about  10  percent  more  hours 

13 

than  full-time  women  workers.    This  is  illustrated  in  Table  4.  Table  4 

indicates  that  there  is  a  big  difference  between  the  hours  worked  by  "full- 
time"  employed  and  men  and  "full-time"  employed  women.  The  women  worked 
fewer  than  40  yours  per  week  about  three  times  more  often  than  the  men. 
The  proportion  of  men  working  greater  than  48  hours  per  week  was  more  than 
three  times  as  great  as  the  proportion  of  women  working  such  long  hours. 
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Table  4 
Weekly  Hours  of  Work  by  Full -Time  Workers,  by  Sex,  1970 
(percentage  distribution) 

Male         Female 


35-39  hours  5.75S  17.0% 

40    hours  51.1%  65.5% 

41-48  hours  20.5%  11.2% 

48-59  hours  11.7%  3.3% 

60+   hours  10.9% 3^0% 

100.0%  100.0% 

Source:  1970  Census  of  Population,  cited  in  Cynthia  B.  Lloyd  and  Beth  T. 

Neimi,  The  Economics  of  Sex  Differentials,  Columbia  University  Press, 
1979,  p.  59. 


Finally,  even  full-time  employed  women  work  fewer  weeks  per  year 
than  full-time  employed  men.  During  the  period  from  1970  to  1973,  women 
employed  full-time  worked  more  than  10  percent  fewer  weeks,  that  is  40.9 
weeks  compared  to  45.9  weeks  for  full-time  employed  men.  In  more  recent 

years  this  differential  has  fallen  somewhat.  During  the  1974  to  1977 

14 
period  the  full-time  women  worked  3.3  fewer  weeks  than  the  men.    In 

15 
addition,  women  have  nearly  50  percent  more  absences  from  work  than  men. 

The  combined  effect  of  smaller  number  of  weeks  worked,  fewer  hours 

per  week  worked,  and  more  absences  from  work  is  not  known  precisely. 

However,  it  appears  that  even  among  women  classified  as  employed  full-time 

the  total  hours  worked  per  year  is  around  15  percent  less  than  for  full-time 

men.  The  effect  on  earnings  may  be  even  greater  though,  for  it  is  reasonable 

to  assume  that  employers  not  only  pay  extra  for  the  extra  hours  worked  by 

men  (on  average),  but  also  that  employers  are  less  likely  to  promote  persons 

with  above  average  absences  and  below  average  hours-worked  to  positions  with 

greater  responsibility  and  pay. 

5.  Women  have  shorter  job  tenure.  Job  tenure,  defined  as  the  length  of 

time  an  employee  has  worked  steadily  for  the  same  employer,  has  been  shown 
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to  be  an  important  factor  affecting  salaries.  On  average,  persons  having 
more  tenure  with  their  current  employer  report  higher  salaries  than  others 
who  are  similiar  in  other  respects,  even  others  who  have  the  same  total 
number  of  years  of  work  experience.    Thus  it  is  significant  that  men 
report  nearly  twice  as  much  job  tenure  as  women:  the  median  is  4.5  years 
for  men  and  2.6  years  for  women.    The  greater  job  tenure  of  men  is 
attributed  to  two  factors  depressing  the  average  for  women.  A  relatively 
large  proportion  of  women  workers  are  under  age  25  where  job  tenure  is  at 

a  minimum.  Also  many  women  leave  the  work  force  at  least  once  during  their 

18 
working  lives  because  of  family  responsibilities. 

5.  Women  have  less  geographic  mobility.  Compared  with  men,  women  are  less 

willing  to  move  to  another  location  to  get  a  job  when  unemployed  or  to  get 

19 
a  better  job  when  employed.    Single  women,  like  men,  experience  increased 

earnings  when  they  move,  but  married  women  do  not.  On  average,  their 

family  income  goes  up  as  a  result  of  the  move,  but  the  wife  is  frequently 

following  her  husband  in  these  cases,  and  on  average,  receives  lower  earnings 

20 
as  a  result  of  temporary  unemployment. 

7.  Women  are  less  motivated  to  maximize  earnings  and  have  different  work- 
related  values.  There  are  few  good  measures  of  male/female  differences  in 
motivation  which  is  unquestionably  an  important  determinant  of  salary 
differences.  However,  motivation  is  important  because  life  is  full  of 
choices  between  conflicting  goals,  and  these  choices  result  in  behavior 
differences  which  affect  current  and  future  earning  power.  We  do  know  that 

among  college  students,  males  place  a  higher  value  on  achieving  financial 

21 
success  than  their  female  counterparts.    A  national  survey  conducted  in 

1970  indicated  that  women  who  went  to  college  did  so  for  different  reasons 

than  men.  A  significantly  higher  proportion  of  men  than  of  women  indicated 

that  they  attended  college  because  "college  graduates  earn  more."  The  sur- 
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vey  also  indicated  that  women  went  to  college  to  "develop  socially,"  or 
"to  marry  well"  more  often  than  did  their  male  counterparts.    Other 
surveys  have  confirmed  this  finding. 

In  1971  the  National  Science  Foundation  funded  a  followup  study  of 
120,000  persons  who  were  college  freshmen  five  and  ten  years  previous  to 
the  study.  These  men  and  women  were  asked  to  identify  the  factors  that 
were  important  in  their  choice  of  careers.  Among  those  employed  full-time 
in  1971,  45  percent  of  the  men  cited  "high  earnings"  as  a  job  feature 
which  was  an  important  consideration  in  their  choice  of  a  career.  In 
contrast,  only  25  percent  of  the  full-time  employed  women  cited  "high 
earnings"  as  an  important  consideration  in  their  career  choice.  Men  also 
cited  "rapid  career  advancement"  as  an  important  factor  in  their  choice  of 
career  much  more  frequently  than  their  female  cohorts.  The  study  also 
showed  that  persons,  both  men  and  women,  who  cited  high  earnings  as  an 
important  factor  in  career  choice  were  more  likely  than  others  to  be 

employed  by  private  companies --where  salaries  paid  are  higher  than  in 

23 
other  settings. 

■      Case  studies  of  differences  in  motivation  between  male  and  female 

employees  in  the  same  firm  have  also  indicated  sex  differences  in  motivation 

that  are  directly  related  to  promotion  within  the  firm.  For  example, 

consultants  Hoffman  and  Reed  conducted  a  study  to  determine  the  reasons  for 

the  lower  rate  of  promotion  for  female  than  for  male  clerks  and  to  determine 

why  women  were  less  likely  than  men  to  apply  for  lateral  transfers.  They 

were  hired  by  a  major  company  with  over  6,000  employees  that  had  been  charged 

with  sex  discrimination  based  on  the  numerical  disparity  between  the  proportion 

of  women  hired  at  the  entry  level  and  those  promoted.  Using  a  lengthy  "job 

satisfaction"  questionnaire,  they  found  that  male  and  female  clerks  in  the 
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company.  . 

"were  promoted  in  almost  exactly  the  same  proportions  as  they 
expressed  interest  in  promotion.  On  the  face  of  it,  the  difference 
in  promotion  rates  for  men  and  for  women  did  not  result  from 
practices  and  policies  that  discriminated  against  women,  but 
from  a  pattern  of  behaviors  and  attitudes  that  led  male  clerks  ^l 
more  often  than  female  clerks  to  seek  and  to  accept  promotion." 

They  found  that  the  difference  in  promotion  rates  between  male  and  female 
clerks  was  due  to  the  fact  that  female  clerks  were  likely  to  have  lower 
aspirations  than  male  clerks,  less  likely  to  have  had  the  time  or  to  have 
felt  they  had  the  ability  for  higher-level  positions,  more  likely  to  have 
seen  their  employment  as  a  "job"  rather  than  as  a  stage  in  a  career,  and 

more  likely  to  have  sought  better  working  conditions  rather  than  advance- 

25 
ment.    The  women  were  twice  as  likely  as  men  to  be  content  with  their 

present  position  and  those  who  did  aspire  to  higher  positions  set  their 

sights  lower  than  men.  Only  14  percent  sought  positions  above  the  level 

of  supervisor,  compared  to  nearly  half  the  men. 

Table  5  shows  a  number  of  attitudes  and  behaviors  which  make  up  a 

composite  index  of  motivation.  That  is,  those  who  reported  that  they  aspired 

to  higher  level  management,  that  they  would  give  up  a  preferred  shift  schedule 

for  promotion  and  that  they  have  time  and  ability  to  be  a  chief  supervisor 

Table  5    Trade-Offs  Against  Promotion,   For   Male   and  Female 
Clerks.^ 


M  EN        Women 


Would  prefer  optimal  shift  assignment  to  promotion 

Would  not  accept  transfer  to  obtain  promotion 

Would  prefer  to  have  part-time  job,  if  possible 

Do  not  have  time  needed  for  chief  supervisor's  position 

Expect  to  leave  labor  force  for  significant 
time  before  retirement 

Worked  less  than  10  hours  overtime  per  month  last  year 

Voluntarily  out  of  labor  market  for  significant  time  in  past 

Do  not  have  ability  for  chief  supervisor's  position 

Composite  index  of  motivation  (see 
te»t)— "highly  motivated" 


(N,  range) 


*  Source:   Hoffmann  Research  Associates  survey  of  XYZ  employees,     f  ThC     Publ  iC 

Interest,   fn.   24) 


337o 

45% 

12 

28 

18 

44 

12 

30 

4 

10 

Tl 

83 

5 

13 

8 

26 

61 

31 

(279-283) 

(354-363) 

(The  Public 
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are  labelled  "highly  motivated."  Men  were  in  this  category  twice  as  often 
as  women,  61  percent  compared  to  31  percent. 

Hoffman  and  Reed  further  found  that  among  the  "highly-motivated" 

group  marriage  increased  promotion-seeking  among  the  men  and  decreased  it 

27 
among  women.    The  effects  of  parenthood  were  like  those  of  marriage, 

28 
only  more  so. 

Thus,  this  case  study  found  that  the  numerical  disparity  between  the 

proportion  of  women  hired  and  those  promoted  was  not  an  indication  of  sex 

discrimination,  but  reflected  differences  in  the  behaviors  and  attitudes 

of  male  and  female  clerks--differences  the  company  and  its  policies  had  no 

It 
part  in  producing.  They  also  found  that  these  differences  decrease  as  one 

t> 

moves  up  the  organizational  ladder,  reflecting  self-selection  at  each  step. 

(( 
That  is,  women  who  are  prepared  to  seek  and  to  accept  responsibility  are  as 

"29 
likely  to  be  promoted  as  men  who  do  so. 


It  is  entirely  plausible  that  these  differences  in  job-related 
attributes  explain  the  entire  earnings  gap.  However,  neither  the  data  nor 
the  methods  that  have  been  brought  to  bear  on  this  issue  are  adequate  to 
show  conclusively  that  male/female  differences  in  characteristics  and  behav- 
ior are,   or  are  not,  sufficient  to  explain  the  differences  in  average 
salaries.  We  can  be  sure  that  these  differences  explain  most,  if  not  all, 
of  the  earnings  gap.  The  problem  is  that  we  have  no  direct  measurement  of 
discrimination.  The  method  used  by  economists  is  to  explain  the  difference 
in  earnings  using  a  mathematical  model,  as  well  as  possible  with  the  data 
available,  and  then  to  attribute  the  unexplained  residual  to  sex  discrimination. 
But  in  fact  the  existence  of  a  residual  does  not  prove  that  discrimination 
has  occurred.  The  residual  also  includes  the  effects  of  unmeasured  and 
improperly  measured  differences  in  male/female  productivity.  The  multiple 
regression  models  used  by  economists  lead  to  biased  results  if  relevant 
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variables  are  omitted  or  if  there  are  errors  in  measurement.  If  an 

important  determinant  of  earnings,  like  work  effort  or  geographic  mobility, 

is  left  out  of  the  analysis  altogether,  and  if  men  and  women  differ  in 

this  respect,  then  the  bias  is  obvious.  We  have  already  mentioned  how  the 

use  of  years  of  education  rather  than  field  of  study  produces  a  bias.  (See 

footnote  6.)  A  more  subtle  problem  is  that  errors  in  the  measurement  of 

any  of  the  variables  which  affect  earnings  can  increase  the  size  of  the 

residual  and  lead  to  an  incorrect  inference  of  discrimination  where  none 

exists. 

Hot   all  economists  working  in  this  area  mistakenly  assert  that  the 

residual  is  a  measure  of  sex  discrimination,  but  the  important  point  here  is 
that  those  who  claim  to  have  measured  the  extent  of  discrimination  have  only  the 
existence  of  the  residual  upon  which  to  base  this  claim. ^^ 

I  believe  that  the  failure  of  economists  to  explain  all  of  the 
earnings  gap  with  measures  of  relevant  work-related  attributes  of  men 
and  women  is  simply  a  result  of  the  fact  that  there  is  no  single  data  set 
with  adequate  measures  of  earnings  and  all  of  the  relevant  work-related 
attributes.  However,  based  on  the  studies  which  do  exist  together  with 
some  educated  guesses  about  the  impact  of  unmeasured  or  inadequately 
measured  attributes,  it  is  possible  to  construct  a  somewhat  subjective 
estimate  of  the  anatomy  of  the  earnings  gap.  This  is  done  in  Table  6  below. 

Table  6 
A  Composite  Estimate  of  the  Composition  of  the  37  percent  Gap 
Between  Men  and  Women  Employed  "Full-time"  in  1980 


10%  Hours  worked 

3%  Weeks  worked 

6%  On-the-job  training 

10%  Years  of  work  experience  and  tenure  with  current  employer 

3%  Education  (field  of  study  in  college) 

5%  Motivation,  geographic  mobility,  absences  from  work 
37% 
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The  first  four  categories  cited  and  the  portion  of  the  earnings 
gap  that  they  explain  are  quite  easily  defended  in  terms  of  the  data  and 
studies  cited  earlier.  The  impact  of  the  last  two  categories  is  an  educated 
guess  based  on  the  evidence  cited  earlier.  We  do  not  have  statistical 
estimates  of  the  impact  on  earnings  of  the  male/female  differences  in  these 
categories,  but  we  do  know  that  there  are  differences  between  men  and  women 
in  college  major,  motivation,  geographic  mobility  and  absences  from  work. 
It  is  certainly  plausible  that  these  factors  combined  explain  an  8  percent 
difference  in  earnings  between  men  and  women.  Thus,  the  entire  37  percent 
earnings  gap  can  be  explained  by  documented  differences  in  work-related 
attributes  of  men  and  women  workers. 

While  it  is  true  that  the  evidence  is  inconclusive,  it  is  equally  true 
that  the  differences  in  the  choices  that  women  make  freely  explain  most, 
if  not  all,  of  the  earnings  gap.  In  short  this  means  that  our  government's 
approach  to  sex  discrimination  has  been  based  on  an  invalid  premise.  Sex 
discrimination  by  employers  is  not  the  cause  of  the  earnings  gap.  Heretofor 
the  advocates  of  affirmative  action  have  not  been  required  to  produce  the 
evidence  necessary  to  substantiate  their  claims  about  widespread 
discrimination  by  employers,  evidence  without  which  the  current  approach 
of  the  EEOC  and  the  OFCCP  cannot  be  justified.  Their  insistence  upon 
parity  or  equality  of  results  and  holding  employers  responsible  for  any 
existing  imbalances  are  inappropriate  and  in  fact  illiberal. 

Therefore,  what  is  the  proper  role  for  Congress  here?  Surely,  it 
is  not  the  role  of  Congress  to  narrow  the  wage  gap  by  forcing  or  encouraging 
women  to  change  their  career  choices  &  labor  market  behavior,  in  order  to 
increase  their  human  capital  and  become  more  like  men.   I  support  the  efforts 
of  the  EEOC  and  the  OFCCP  to  combat  sex  discrimination  by  enforcing  the  law 
on  a  case  by  case  basis.  However,  they  should  be  restricted  from  using 
numerical  disparities  between  men  and  women  as  a  prima  facie  case  of  discrim- 
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ination  and  requiring  employers  to  prove  that  they  are  innocent  of  discrimin- 

the 
ation  or  submit  to  an  affirmative  action  plan  of  quotas  in/hiring  and  promotion 

of  women.  The  Congress'  policies  on  sex  discrimination  in  employment  should  strive  for 

equal  treatment  of  individuals  rather  than  equal  results  between  men  and  women. 

Individuals  should  be  rewarded  according  to  their  productivity,  not  their 

membership  in  a  "protected  group"  or  in  proportion  to  their  numbers.  Our 

that 
policies  should  recognize /even  after  all  blatant  and  subtle  discrimination 

is  eliminated,  differences  in  average  wages  between  men  and  women  will  persist, 

because  they  are  the  result  of  different  career  choices  and  different  labor 

market  behavior.  Whether  these  differences  result  from  early  socialization 

or  from  the  traditional  division  of  labor  in  the  American  household,  the  fact 

remains  that  it  is  not  the  responsibility  of  government  or  of  business  to 

interfer  with  rational  business  practice  and  individual  decisions  for  the 

sake  of  social  change. 

A  good  case  can  be  made  that  the  interests  of  women  as  well  as  the 

economy  would  be  better  served  by  a  reform  of  the  adverse  effects  of  the 

existing  regulations  than  by  more  regulations,  more  quotas,  and  more  special 

programs  for  women.  (Eg.,  setting  aside  fJSF  research  funds  for  women  only) 

In  his  review  of  antibias  programs  Professor  Richard  Lester  of  Princeton 

concluded  that 

"the  application  of  antibias  programs.  .  .has  involved  disregard  of 
individual  differences,  has  challenged  merit  as  the  basis  for 
promotion  and  pay,  and  has  shown  a  lack  of  concern  for  the  efficient 
use  of  resources. "  32 

It  is  the  responsibility  of  Congress  to  see  that  the  cures  for 
problems  of  discrimination  in  employment  are  not  worse  than  the  problems 
themselves.  We  are  sure  that  sex  discrimination  is  not  an  important  deter- 
minant of  women's  earnings,  and  except  for  isolated  case  studies,  it  has 
never  been  documented  to  exist.  We  are,  on  the  other  hand,  increasingly 
certain  that  government  regulation  of  the  economy,  including  antibias 
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programs,  is  hurting  productivity.  Because  women  depend  on  a  healthy, 
growing  economy  even  more  than  men,  the  negative  impact  of  anti -discrim- 
ination regulations  are  just  as  important  to  women  as  sex  discrimination 
itself.  I  urge  this  Committee  to  seriously  consider  the  issues  raised 
by  this  paper  as  it  evaluates  demands  for  further  regulations  and  as  it 
attempts  to  reform  existing  regulations. 
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The  Chairman.  Thank  you,  Mrs.  Finn. 

Ms.  Paschall? 

Ms.  Paschall.  Senator,  I  too  have  a  summary  statement  and 
would  like  to  have  my  full  statement  included  in  the  report  of  the 
committee 

My  name  is  Eliza  Paschall;  I  am  from  Atlanta,  Ga.  I  am  here 
speaking  for  myself  and  I  appreciate  very  much  the  privilege  of 
presenting  my  views  to  the  committee.  I  cannot  pretend  that  this  is 
an  everyday  occurrence  for  me  to  appear  before  a  congressional 
committee. 

Since  December  1968,  I  have  worked  in  the  Atlanta  office  of  the 
Equal  Employment  Opportunity  Commission  in  various  compliance 
assignments.  Currently,  I  supervise  a  compliance  unit.  Obviously, 
however,  I  appear  here  as  a  private  citizen,  with  no  claim  to  speak 
for  the  agency. 

From  1969  to  1971,  I  served  as  the  national  secretary  for  the 
National  Organization  for  Women.  I  was  appointed  by  then  Gov. 
Jimmy  Carter  to  the  Georgia  Commission  on  the  Status  of  Women 
and  the  Georgia  CETA  Employment  and  Training  Council,  and  I 
served  on  the  Georgia  Coordinating  Committee  for  International 
Women's  Year. 

Viewing  with  some  alarm  the  lack  of  lay,  accurate  information 
on  the  subject  of  sex  discrimination,  in  1975  I  collaborated  on  a 
book  entitled,  "Because  of  Sex:  A  Handbook  on  Sex  Discrimination 
in  Employment." 

Using  "working"  to  mean  a  member  of  the  work  force,  I  have 
been  a  working  single  woman,  a  working  wife,  a  nonworking  wife 
and  mother,  a  nonworking  and  a  working  widow.  I  have  three 
daughters  and  two  granddaughters,  so  professionally  and  personal- 
ly, I  have  a  vested  interest  in  the  subject  of  sex  discrimination  in 
the  workplace,  and  some  strong  convictions,  all  of  which  pertain  to 
sexual  harassment  as  one  form  of  sex  discrimination. 

My  first  conviction  is  that  we  do  not  need  any  more  laws,  regula- 
tions, or  constitutional  amendments  against  sex  discrimination. 
Under  the  5th  and  the  14th  amendments,  the  Equal  Pay  Act  of 
1963,  and  title  VII  of  the  Civil  Rights  Act  of  1964,  as  amended  in 
1972,  it  is  unlawful  for  any  employer  of  15  or  more,  public  or 
private,  government  contractor  or  not,  any  labor  union,  any  em- 
ployment agency  or  apprenticeship  training  program  to  use  sex  as 
a  basis  for  any  employment  decision  whatsoever. 

The  Pregnancy  Amendments  of  1978  make  explicit  that  sex  dis- 
crimination includes  discrimination  because  of  pregnancy  and 
childbirth,  and  the  recent  EEOC  guidelines  make  explicit  that 
sexual  harassment  is  unlawful  sex  discrimination.  While  the  law 
recognizes  the  possibility  of  a  job  that  could  be  done  only  by  a  male 
or  female  by  providing  for  a  "bona  fide  occupational  qualification" 
exemption,  none  has  been  granted.  So,  in  fact,  there  is  no  job  in  the 
United  States  of  America  lawfully  recognized  as  a  male  or  female 
job. 

Sexual  harassment,  your  subject  for  today,  is  as  unlawful  as  it 
can  be;  it  is  as  unlawful  as  any  other  form  of  discrimination.  As  a 
supervisor  of  a  compliance  unit  at  EEOC,  I  would  like  to  reassure 
the  committee  that  it  is  handled  and  processed  like  any  other 
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charge  which  comes  to  the  EEOC  with  as  much  seriousness  and 
effort  to  make  a  fair  factfinding  investigation. 

My  second  conviction  is  that  we  do  need  a  labor  work  force 
informed  as  to  its  rights  to  employment  decisions  without  regard  to 
sex  as  well  as  race,  and  its  responsibilities  to  act  when  those  rights 
are  denied  or  abridged.  One  hears  complaints  that  individuals  must 
act  in  their  own  behalf — complaints  that  this  is  required. 

While  there  are  some  provisions  for  confidentiality,  for  an  indi- 
vidual to  receive  remedies  that  individual  must  be  identified  as 
having  been  aggrieved.  Sexual  harassment  is  difficult  to  investi- 
gate, but  the  law  has  set  national  standards  of  dignity,  courtesy 
and  respect,  and  that  should  be  acknowledged  as  the  progress  that 
it  is. 

Individuals,  however,  who  feel  that  they  have  been  the  subject  of 
sexual  harassment  must  understand  that  in  order  to  receive  any 
remedy,  it  is  necessary  for  that  individual  to  be  identified  both  in 
making  the  complaint  and  identified  as  the  person  who  is  entitled 
to  some  remedy. 

With  respect  to  witnesses  in  the  investigation  of  sex  harassment 
charges,  we  find  that  almost  all  witnesses  are  reluctant  to  testify 
in  cases  of  employment  discrimination.  Everybody  is  fearful  of 
some  retaliation,  even  though  it  is  against  the  law,  and  it  is  against 
the  law  to  retaliate  against  a  witness  in  a  sex  harassment  charge 
like  any  other  charge. 

We  need  to  call  on  groups  and  individuals  to  stop  misleading 
their  constituents  as  to  the  present  law  and  to  stop  accepting 
general  statistics  as  a  measurement  of  success  of  equal  employment 
opportunity.  For  example,  a  recent  NOW  mailing  calls  for  ERA 
funds  on  the  ground  that  "without  the  equal  rights  amendment, 
women  earn  59  cents  for  every  dollar  paid  to  men  for  the  same 
job."  Ellie  Smeal  knows  better  than  that.  Where  the  gap  represents 
sex  discrimination,  the  law  already  provides  ready  remedies. 

A  Department  of  Labor  1979  bulletin  on  "The  Earnings  Gap 
Between  Women  and  Men"  identifies  other  reasons  which  lead  to 
that  gap,  such  as  increased  labor  force  participation  by  women,  re- 
entry of  women  to  the  labor  force,  and  women  work  less  overtime 
than  men. 

In  the  field  of  sexual  harassment,  we  particularly  need  for  dis- 
cussion generally  on  the  subject  itself,  on  what  the  guidelines  are, 
and  what  are  possible  remedies  under  the  law.  We  need  to  differen- 
tiate between  the  goal  of  equal  employment  opportunity  for  women 
and  men,  which  is  made  possible  by  making  sex  irrelevant  in 
employment  decisions,  and  the  conflicting  goal  of  equal  income  for 
women  and  men,  per  se. 

On  the  subject  of  equal  pay  for  work  of  equal  value,  Lynda 
Johnson  Robb,  then  chairperson  of  the  President's  Advisory  Com- 
mittee on  Women,  said  that  any  effort  to  increase  wages  in  female- 
dominated  jobs  by  regulation  would  lead  to  "disastrous  conse- 
quences" and  increase  the  sex  segregation  of  the  work  force  rather 
than  eliminating  sex  segregation. 

We  need  to  stop  thinking  of  and  referring  to  women  as  a  small, 
homogeneous  subgroup  of  the  population.  "Women"  means  more 
than  half  of  the  population  of  the  United  States — individuals  of  all 
races,  religions,  national  origins,  ages,  educations,  and  economic 
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and  social  status.  Women  can  be  victims  of  discrimination  because 
of  race,  religion,  national  origin,  age,  as  well  as  sex.  Women  in- 
clude some  of  the  wealthiest  and  some  of  the  poorest  Americans. 
They  often  compete  with  each  other  and,  as  far  as  I  know,  women 
do  not  agree  on  any  one  position  on  any  political  issue,  thank 
goodness.  Why  should  we  have  to  agree?  When  men  disagree,  we 
call  it  war  or  we  call  it  great  congressional  debate.  [Laughter.] 

We  need  to  stop  talking  about  women's  issues.  With  due  respect 
for  the  committee's  concern  for  women,  I  think  we  need  to  stop 
having  hearings  about  women.  What  issue  is  a  women's  issue  that 
is  not  a  human  issue?  It  seems  to  me  that  if  any  issue  is  not  a 
women's  issue,  it  is  sexual  harassment,  since  it  is  men  who  are 
accused  of  perpetrating  the  wrong,  and  it  is  men  whose  attitudes 
must  be  changed  to  correct  the  situation.  So,  I  would  say  that  the 
group  that  needs  to  be  educated  about  sexual  harassment  are  the 
men  who  are  alleged  to  be  committing  the  harassment.  I  would 
suggest  that  the  committee  in  future  hearings  make  sure  that  the 
men  are  equally  represented  on  the  panels  and  in  the  audience. 

The  Chairman.  We  cannot  do  anything  about  the  audience.  We 
might  be  able  to  do  something  about  the  panels. 

Ms.  Paschall.  Well,  you  know,  there  is  a  chilling  effect.  Senator 
Hatch,  of  advertising  things  as  being  for  women  or  for  men. 

The  Chairman.  That  is  a  very  good  point. 

Ms.  Paschall.  In  my  opinion,  there  is  no  such  thing  as  women's 
rights.  Every  human  right  is  the  right  of  men  or  women,  and  you 
have  only  to  ask  yourself  if  you  have  ever  seen  a  list  of  men's 
rights,  or  has  the  committee  ever  considered  having  a  hearing  on 
men's  rights?  I  think  it  is  incompatible  to  the  concept  of  eliminat- 
ing sex  discrimination  to  keep  on  talking  about  women's  issues  and 
women's  rights.  There  is  no  issue  before  the  Congress  which  does 
not  concern  me  as  much  as  it  concerns  any  man. 

One  of  the  problems  is  that  women  have  tended  to  think  of  only 
domestic  things  as  their  issues  rather  than  inflation  and  war,  and 
things  like  that. 

We  need  to  reverse  the  trend  toward  institutionalizing  sex  dis- 
crimination by  eliminating  such  programs  as  the  Women's  Educa- 
tional Equity  Act  and  the  Federal  women's  program,  rather  than 
considering  the  possibility  of  increasing  such  programs. 

With  all  respect  again  to  the  committee,  we  need  not  to  have  any 
more  commissions  or  committees  about  women.  I,  for  one,  do  not 
wish  to  be  part  of  the  Women  Auxiliary  of  the  U.S.  Government. 

We  need  to  recognize  that  women  outnumber  men  among  Ameri- 
cans of  voting  age,  and  if  our  system  of  representative  government 
has  any  integrity,  women  already  possess  the  means  for  correcting 
any  perceived  wrong  that  is  appropriate  for  Government  action. 

My  opinion  about  this  whole  matter  is  that  we  have  made  re- 
markable progress  since  1963,  when  the  first  law  outlawing  em- 
ployment discrimination,  the  Equal  Pay  Act,  was  passed,  to  1981. 
When  one  considers  the  change  in  less  than  20  years  from  accept- 
ance of  pay  based  on  sex,  denial  of  employment  to  married  women, 
dismissals  of  women  because  of  pregnancy,  subjective  judgments  of 
suitable  work  for  women,  and  now  sexual  harassment,  to  laws — 
written  primarily  by  men  and  passed  by  men  in  the  Congress  and 
largely   enforced    by    men — laws   which    prohibit    those    practices. 
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there  is  every  reason  to  believe  that  sexual  harassment  will  soon 
join  the  ranks  of  those  other  employment  practices  abandoned  not 
just  because  they  are  unlawful,  but  because  they  have  been  found 
to  be  unprofessional  and  counterproductive. 

Thank  you. 

[The  summary  statement  of  Ms.  Paschall  follows:] 
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1957  Westminster  Way,  NE 

Atlanta,  Georqia   30307 

(404)  221-6660  (business) 

STATEMENT  BEKjRE  THE  SENATE  COMMITTEE  ON  LABOR  AND  HUMAN  RESOURCES 

Tuesday.  April  21.  1981. Washington.  P«C. 

I  appreciate  the  opportunity  to  present  my  views  on  the 
subject  of  sex  discrimination  in  the  work  place  to  ttus  coremiittee. 

Since  December  1968,  I  have  worked  in  the  Atlanta  (Regional 
and  District)  office  of  the  Equal  Employment  Opportunity  Commis- 
sion in  various  compliance  assignments.   Currently  I  supervise  a 
compliance  unit.   However,  I  appear  here  as  a  private  citizen, 
with  no  claim  to  speak  for  the  agency* 

From  1969  to  1971,  I  served  as  natbnal  secretary  of  NOW. 

I  was  appointed  by  then  Governor  Jimmy  Carter  to  the  Georgia 
Commission  on  the  Status  of  Women  and  the  Georgia  CETA  Employment 
and  Training  Council,  and  I  served  on  the  Georgia  Coordinating 
Committee  for  International  Women's  Year. 

Viewing  with  some  alarm  the  lack  of  lay,  accurate  information 
on  the  subject,  in  1975  I  collaborated  on  a  book  Because  of  Sex: 
a  Handbook  on  Sex  Discrimination  j.n  Employment. 

Using  "working"  to  mean  a  member  of  the  work  force,  I  have 
been  a  working  single  woraem,  a  working  wife,  a  non-working  wife 
and  mother,  a  non-working  and  a  working  widow.   I  have  three 
daughters  and  two  granddaughters.   Professionally  and  personally 
I  have  a  vested  interest  in  the  subject  of  sex  discrimination  in 
the  work  place,  and  some  strong  convictions: 

1.   We  (jon't  need  anv  more  laws,  regulations  or  Constitutional 
amendments  against  sex  discrimination.   Under  the  Fifth 
and  Fourteenth  Amendments,  the  Equal  Pay  Act  of  1963,  and 
Title  VII  of  the  Civil  Rights  Act  of  1964,  as  amended  in 
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1972,  it  is  unlawful  for  any  employer  of  15  or  more, 
public  or  private,  government  contractor  or  not,  any  labor 
union,  any  employment  agency  or  apprenticeship  training 
program  to  use  sex  aa  a  basis  for  any  employment  decision. 
The  Pregnancy  Amendments  of  1978   make  explicit  that  sex 
discrimination  includes  discrimination  because  of  pregnancy 
and  childbirth,  and  the  recent   EEOC      Guidelines  make 
explicit  that  sexual  harassment  is  unlawful  sex  discrimina- 
tion.  While  the  law  recognizes  the  possibility  of  a  job 
that  could  be  done  only  by  a  male  or  a  female,  by  providing 
for  a  "bona  fide  occupational  qualification"  exception,  none 
has  been  granted.   So  in  fact  there  is  no  job  in  the  United 
States  lawfully  recognized  as  a  male  or  female  job. 

Sexual  harassment,  your  subject  for  today,  is  as  unlawful 
as  it  can  be  made. 

We  have  won  the  legislative  and  legal  battles.   The  fact  that 
violations  do  occur  does  not  call  for  more  legislation. 

2.  We  do  need  a  labor/work  force  informed  as  to  its  rights  to 
employment  decisions  without  regard  to  sex  and  its 
responsibilities  to  act  when  those  rights  are  denied  or 
abridged.   One  hears  complaints  that  individuals  must  act 
in  their  own  behalf.   While  there  are  some  provisions  for 
confidentiality,  for  an  individual  to  receive  remedies, 
that  individual  must  be  identified  as  having  been  aggrieved. 
Sexual  harassment  is  difficult  to  investigate,  but  the  law 
has  set  national  standards  of  dignity,  courtesy  and  respect, 
and  that  must  be  adknowledged  as  the  progress  it  is. 

3.  We  need  to  call  on  groups  and  individuals  to  stop  misleading 
their  constituents  as  to  the  present  law.   A  recent  NOW 
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mailing  calls  for  KRA  funds  on  the  grounds  that  "without  the 
Equal  Rights  Amendment  women  earn  59C  for  every  $1  paid  to 
men  for  the  same  job."   Ellie  Smeal  knows  better  than  that. 
Where  the  gap  represents  sex  discrimination,  the  law 
provides  ready  remedies.   A  Department  of  Labor  1979  Bulletin 
on  "The  Earnings  Gap  Between  Women  and  Men"  identifies 
other  reasons:  including  increased  labor  force  participa- 
tion by  women,  re-entry  of  women  to  the  labor  force,  and 
that  women  work  less  overtime  than  men. 

4.  We  need  to  dj.f ferentiate  between  the  goal  of  equal  employment 
opportunity  for  women  and  men,  by  making  sex  irrelevant  in 
employment  decisions,  and  the  conflicting  goal  of  equal 
income  for  women  and  men  per  se.   On  the  subject  of  "equal 
pay  for  work  of  equal  value,"  Lynda  Johnson  Robb,  then 
chairperson  of  the  President's  Advisory  Committee  on  Women, 
said  that  any  effort  to  increase  wages  in  female  dominated 
jobs  by  regulation  would  lead  to  "disastrous  consequences" 
and  increase  the  sex  segregation  of  the  work  force. 

5.  We  neej  to  stop  thinking  of  and  referring  to  "women"  as  a 
small  homogeneous  sub-aroup  of  the  population.   "Women" 
means  more  than  half  the  population  of  the  United  States, 
individuals  of  all  races,  religions,  national  origins,  ages, 
educations,  economic  and  social  status.   They  can  be  victims 
of  discrimination  because  of  race,  religion,  national  origin, 
age — as  well  as  sex.   Women  include  some  of  the  wealthiest' 
and  some  of  the  poorest  Americans.   They  often  compete  with 
each  other  and,  as  far  as  I  know,  do  not  agree  on  any  one 
position  on  any  political  issue — thank  goodness.   Why  should 
they? 

^«    We  need  to  stop  talking  about"women's  issues,  "—uthat  issue 
is  not  a  women's  issue? — and  "women's  rights."   Women's 
rights  are  not  confined  to  freedom  from  sex  discrimination. 
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Have  you  ever  seen  a  list  of  "men's  rights"? 

7.  We  need  to  reverse  the  trend  toward  institutionalizing  sex 
discrimination,  by  eliminating  such  programs  as  "Women's 
Educational  Equity  Act,"  the  Federal  Women ' a  Program. 

8.  We  need  NOT  to  have  anv  more  Commissions  or  Committees  about 
WOMEN.   I  for  one  do  not  wish  to  be  part  of  the  Women's 
Axjxiliary  of  the  US  Government. 

9.  We  need  to  recognize  that  women  outnumber  men  among  Americans 
of  voting  aoe.  and  if  our  system  of  representative  govern- 
ment has  any  integrity,  women  already  possess  the  means  for 
full  participation. 

We  have  made  remarkable  progress  from  1963  to  1981,   When 
one  considers  the  change  in  leas  than  20  years  from  acceptance  of 
pay  based  on  sex,  denial  of  employment  to  married  women,  dismissals 
because  of  pregnancy,  subjective  judgments  of  suitable  work  for 
women ,  to  laws — written  by  men  and  largely  enforced  by  men — 
prohibiting  those  practices,  there  is  every  reason  to  believe  that 
sexual  harassment  will  soon  join   the  ranks  of  those  other 
employment  practices  abandoned  not  just  because  they  are 
unlawful,  but  because  they  are  unprofessional  and  counterproductive. 

Thank  you  for  your  attention. 
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The  Chairman.  Thank  you.  Ms.  Paschall,  you  have  indicated 
that  women  have  made  tremendous  gains  between  the  years  1963 
and  1981.  Do  you  not  think  that  perhaps  part  of  the  reason  women 
have  made  these  gains  is  because  of  the  so-called  women's  move- 
ment in  America? 

Ms.  Paschall.  I  do,  sir,  and  I  have  been  a  very  active  part  of 
that  movement.  But  where  I  part  company  with  some  of  my  friends 
is  that  I  think  we  have  won  the  legislative  and  legal  battles  and  we 
find  it  difficult  sometimes  to  shift  gears  into  now  implementing 
those  laws.  We  really  do  not  know  how  to  deal  with  success. 

The  Chairman.  What  you  are  saying  is  that  the  laws  are  on  the 
books.  Now,  what  we  have  to  do  is  enforce  those  laws,  or  at  least 
have  some  method  of  living  up  to  them? 

Ms.  Paschall.  Yes,  sir,  and  part  of  the  enforcement  is  to  make 
sure  that  the  people  to  whom  they  apply  know  that  the  laws  are 
there  and  know  what  their  rights  are,  and  also  what  their  responsi- 
bilities are. 

The  Chairman.  Of  course,  one  of  the  reasons  for  this  hearing 
today  is  so  that  more  people  will  become  aware,  especially  women 
in  our  society,  that  there  are  laws  for  their  protection.  That  is  one 
reason  why  we  are  holding  these  hearings,  as  much  as  trying  to 
determine  whether  any  more  legislation  is  needed.  I  am  not  sure 
that  you  are  wrong  on  what  you  have  said  there. 

Ms.  Paschall.  May  I  just  comment? 

The  Chairman.  Yes,  go  ahead. 

Ms.  Paschall.  My  objection  to  identifying  matters  as  relating  to 
women  only  is  that  I  feel  that  in  all  of  our  discussions  of  these 
matters,  we  really  need  discussions  between  men  and  women  who 
are  equally  affected  in  employment  decisions. 

The  Chairman.  Well,  if  I  understand  you  correctly,  you  feel  that 
the  59-cent  argument  is  basically  a  defective  argument. 

Ms.  Paschall.  Well,  I  can  only  say  that  it  is  unlawful  to  pay  a 
woman  59  cents  and  a  man  $1  for  the  same  work. 

The  Chairman.  But  you  are  saying  that  there  could  be  women  in 
our  society  who  are  paid  less  for  the  same  work  that  men  are 
doing. 

Ms.  Paschall.  I  am  saying  that  if  there  are,  we  should  make 
sure  that  they  know  that  it  is  unlawful  and  help  them  come 
forward  and  enjoy  the  remedies  that  the  laws  permit. 

The  Chairman.  Well,  one  thing  that  both  you  and  Mrs.  Finn 
have  done  here  today  is  you  have  outlined  some  of  the  reasons  why 
there  may  be  some  pay  disparity  in  some  areas  between  women 
and  men.  These  are  points  the  committee  should  think  about — 
perhaps  a  lot  more  than  we  have  in  the  past. 

Let  me  ask  Mrs.  Finn  this.  Mrs.  Finn,  I  notice  that  your  state- 
ment is  well  researched,  or  at  least  appears  to  be  well  researched, 
and  has  a  number  of  footnotes,  19  footnotes,  to  it.  Would  you  be 
willing  to  provide  us  with  any  additional  studies  which  make  some 
of  the  same  points  that  you  have  made  in  your  statement? 

Mrs.  Finn.  Certainly. 

The  Chairman.  I  find  the  statement  very  interesting  and  I  would 
just  like  to  have  the  research  to  justify  some  of  the  statements  that 
you  have  made. 

Mrs.  Finn.  Further  documentation,  you  mean? 
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The  Chairman.  Further  documentation,  if  you  can. 

Mrs.  Finn.  Certainly. 

The  Chairman.  If  you  would  submit  that  to  the  committee,  we 
will  include  that  within  the  record,  although  you  have  submitted 
your   19  footnotes  and  the  committee  can  review  those  as  well. 

One  other  thing;  you  say  that  because  women  depend  on  a 
healthy,  growing  economy  even  more  than  men,  the  negative 
impact  of  antidiscrimination  regulations  is  just  as  important  to 
women  as  sex  discrimination  itself.  I  think  that  is  probably  a  valid 
point  because,  if  I  understand  you  correctly,  you  are  talking  about 
the  costs  and  the  backlash  that  the  regulations  themselves  have,  is 
that  right? 

Mrs.  Finn.  Yes.  I  am  talking  about  the  negative  impact  on  the 
economy  of  the  imposition  of  antidiscrimination  regulations  on 
employers.  Requiring  them  to  prove  that  they  have  not  discrimi- 
nated, just  because  they  do  not  have  the  right  numerical  relation- 
ships— in  other  words,  the  right  percentages  of  women  in  the  right 
jobs  is  extremely  costly.  It  also  forces  the  employers  to  use  very 
formal,  measurable  criteria  for  promotion  and  robs  them  of  their 
subjective  evaluations  of  productivity.  In  all  of  these  ways  tremen- 
dous costs  are  imposed  on  business  and  industry,  decreasing  pro- 
ductivity. Because  they  have  to  make  sure  that  they  can  justify 
whatever  they  do,  they  tend  to  use  these  formal  documentable 
criteria,  like  seniority. 

It  is  much  easier  for  them  to  meet  the  goals  which  are  set  up  for 
them  in  an  EEDC  affirmative  action  plan  as  quotas  rather  than  to 
make  sure  that  they  can  defend  themselves  in  court. 

The  Chairman.  Now,  Mrs.  Schlafly,  you  have  indicated  in  your 
statement  that  the  59-cent  figure  is  the  average  wage  paid  to  all 
women  as  compared  to  the  average  wage  paid  to  all  men.  You  go 
on  to  suggest  that  we  do  not  want  a  society  in  which  the  average 
wage  paid  to  all  women  equals  the  average  wage  paid  to  all  men, 
because  that  would  be  a  society  in  which  all  women  work  the  same 
long  hours  of  every  week,  the  same  12  months  of  every  year,  the 
same  lifetime  on  the  job,  and  do  the  same  heavy,  dangerous,  back- 
breaking  jobs  that  men  do.  "That  would  be  a  society  which  would 
have  eliminated  the  role  of  motherhood." 

Do  you  deny  that  there  are  some  inequities  and  disparities  be- 
tween women  and  men  in  our  society  with  regard  to  equal  pay  for 
equal  work? 

Mrs.  Schlafly.  There  are  always  some  people  who  violate  the 
law.  I  would  never  claim  that  every  law,  or  even  that  this  law,  is 
perfectly  obeyed.  However,  they  have  yet  to  come  forth  with  one 
single,  solitary  case  of  where  a  specific  woman  was  paid  59  cents 
for  $1  paid  to  a  man.  And  I  doubt  that  they  will  because  that,  as 
Mrs.  Paschall  has  pointed  out,  is  against  the  law. 

Therefore,  it  is  really  a  fraud  when  they  claim,  as  was  claimed  in 
the  NOW  advertising  piece  that  Mrs.  Paschall  pointed  out,  that 
women  are  paid  only  59  cents  to  the  $1  paid  to  men  on  the  same 
jobs.  That  is  not  true. 

The  Chairman.  Are  you  talking  about  this  ad  that  is  on  the  back 
of  your  statement?  That  this  one  here?  [Indicating.] 

Mrs.  Schlafly.  No.  I  was  talking  about  the  ad  that  Mrs.  Paschall 
referred  to. 
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Ms.  Paschall.  I  have  it  in  my  briefcase  at  my  desk,  Senator 
Hatch.  It  is  a  maihng  which  I  received  from  NOW,  asking  for 
money.  I  quoted  the  statement  that,  "Without  the  Equal  Rights 
Amendment,  women  earn  59  cents  for  every  dollar  paid  to  men." 

The  Chairman.  I  see. 

Mrs.  ScHLAFLY.  For  the  same  job;  you  see,  that  is  the  fraudulent 
part  of  it;  it  is  not  true  that  men  and  women  are  paid  differently 
for  the  same  job.  As  pointed  out  in  detail  by  Mrs.  Finn  and  in  some 
of  my  testimony,  men  and  women  work  in  different  jobs  for  differ- 
ent hours  and  with  different  seniority,  different  experience,  and  so 
forth. 

The  Chairman.  You  do  acknowledge  that  there  are  some  women 
who  have  to  go  to  work,  and  you  would  not  oppose  women  being 
able  to  work. 

Mrs.  ScHLAFLY.  No;  of  course,  I  do  not  oppose  it.  But  I  do  oppose 
Government  programs  which  induce  them  to  go  to  work  when  they 
do  not  want  to.  I  think  the  situation  we  have  had  in  the  past  few 
years  is  that  millions  of  wives  have  been  forced  out  of  the  homes  to 
take  jobs  simply  to  pay  for  the  groceries  and  to  meet  the  mortgage 
payment — wives  who  do  not  want  to  be  in  the  work  force  and  who 
are  there  because  of  what  the  Government  has  done  to  cause  the 
inflation  that  has  ruined  the  value  of  our  dollar. 

The  Chairman.  I  see.  Do  any  of  you  personally  know  of  any 
instances  of  sexual  harassment,  using  the  definition  supplied  by 
our  previous  witness,  Mr.  Smith,  of  the  EEOC,  in  the  military,  in 
colleges  or  universities,  or  in  private  or  public  sector  workplaces, 
using  his  definitions? 

Mrs.  Schlafly.  Using  the  EEOC  definitions? 

The  Chairman.  That  were  described  by  Mr.  Smith  in  the  record. 

Mrs.  Schlafly.  Well,  in  my  testimony  I  described  a  case  of  what 
happened  on  the  U.S.  missile  test  ship,  the  Norton  Sound,  in  which 
a  male  petty  officer  was  convicted  of  sexually  harassing  two  female 
sailors  under  his  command.  He  was  convicted,  so  I  assume  he  was 
guilty. 

The  Chairman.  OK.  Would  either  of  you 

Ms.  Paschall.  I  do  not  have  any  personal  knowledge.  I  have  read 
court  decisions,  and  as  an  EEOC  staff  member,  I  read  charges 
which  allege  sexual  discrimination  in  the  form  of  sexual  harass- 
ment. As  you  discussed  with  Chairman  Smith,  reading  the  charge 
and  saying  you  know  about  sexual  harassment  are  two  different 
things.  I  do  not  know  of  any  from  my  personal  knowledge. 

The  Chairman.  Now,  we  have  heard  testimony  from  Mr.  Smith 
indicating  that  they  had  some  130  cases  thus  far  in  their  tenure 
and  that  there  may  be  some  small  number  of  other  cases  that  have 
been  brought  to  the  attention  of  their  local  officials.  Senator  Ken- 
nedy implied  that  that  may  be  the  tip  of  the  iceberg. 

What  is  your  opinion  with  regard  to  whether  that  is  a  significant 
number  of  cases  in  our  society  today?  Is  it  the  tip  of  the  iceberg 
with  a  much  larger  problem  under  the  surface  of  the  water  that 
really  needs  to  be  dealt  with? 

Mrs.  Schlafly.  Well,  in  a  nation  where  we  have  more  than  100 
million  people  in  jobs,  118  cases  which  he  described  is  such  a  small 
number  that  even  if  the  real  figure  is  100  percent  or  500  percent  or 
1,000  percent  greater  than  that,  it  still  is  very  small.  I  think  that 
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should  be  put  in  focus  when  you  compare  these  two  pictures  I  have 
as  my  exhibits.  What  the  National  Organization  for  Women  is 
complaining  about  is  illustrated  by  this  picture  [indicating  picture 
of  man's  hand  pinching  secretary],  which  I  really  do  not  think  is  a 
problem  that  Congress  is  capable  of  solving. 

Now,  the  other  picture  shows  a  magazine  paid  for  by  taxpayers' 
money,  officially  put  out  by  the  Pentagon,  which  literally  shows 
how  some  men  are  lusting  to  have  women  drafted  into  the  Army 
and  put  in  combat  and  combat-related  jobs.  I  think  we  have  to  get 
some  proper  perspective  on  this,  if  we  are  talking  about  sexual 
harassment. 

Really,  it  does  not  make  sense  to  me  to  hear  somebody  complain- 
ing about  the  former  problem  and  feeling  that  it  is  Congress  prob- 
lem to  solve  [indicating],  when  at  the  same  time  they  are  promot- 
ing the  drafting  of  women  and  the  repeal  of  the  laws  that  exempt 
women  from  combat.  This  is  an  official  Government,  tax-paid  publi- 
cation [indicating  picture  of  woman  in  combat].  I  call  that  sexual 
harassment. 

Mrs.  Paschall.  Senator  Hatch,  if  I  may  comment? 

The  Chairman.  Yes,  Mrs.  Paschall. 

Mrs.  Paschall.  I  think  that  when  one  speaks  out  against  a  law 
on  a  subject,  one  sometimes  is  misinterpreted  and  people  think  you 
are  not  sympathetic.  It  seems  to  me  that  one  of  the  basic  problems 
on  the  issue  of  sexual  harassment  is  the  limit  to  which  a  law  or  a 
Government  agency  can  prevent  it  and  remedy  it.  As  you  discussed 
earlier  with  Chairman  Smith,  what  is  acceptable  to  some  women  is 
unacceptable  to  others. 

Many  times,  the  remedy,  which  is,  as  he  said,  prevention  or 
corrective  action,  does  not  satisfy  the  woman  who  feels  she  has 
been  harassed.  Just  to  say  to  her,  "Well,  the  president  of  the 
corporation  has  now  issued  a  statement  and  it  is  not  going  to 
happen  again" — she  feels,  as  in  the  case  of  race  discrimination, 
that  she  does  not  want  to  go  back  to  work  there,  but  she  wants 
something  to  be  done. 

So,  this  is,  it  seems  to  me,  a  great  area  for  education  and  consul- 
tation together  of  men  and  women  to  see  what  is  the  point  at 
which  Government  regulation  is  necessary  but  Government  inter- 
ference cannot  be  productive.  There  are  just  some  things  that  are 
very  difficult  to  regulate  or  enforce. 

Mrs.  ScHLAFLY.  Senator,  somebody  mentioned  the  aspect  of 
verbal  harassment.  This  is  a  very  curious  aspect.  The  laws  of  most 
of  our  States  traditionally  included  a  law  that  made  it  against  the 
law  for  men  to  use  bad  words  in  the  presence  of  women.  Now,  I 
have  watched  the  feminist  movement  all  over  the  country  try  to 
get  rid  of  those  laws  as  sex-discriminatory,  and  when  courts  and 
legislatures  got  rid  of  them,  they  cheered  getting  rid  of  them 
because  they  said  that  that  was  a  difference  of  treatment  on  ac- 
count of  sex  that  we  should  not  tolerate. 

Now,  we  find  these  same  people  want  to  vest  in  the  Equal 
Employment  Opportunity  Commission  the  authority  to  police  men 
saying  bad  words  or  offensive  words  to  women  on  the  job.  It  seems 
to  me  that  all  this  just  simply  fits  in  with  their  line  of  trying  to 
transfer  more  power  to  the  Federal  Government. 


464 

The  Chairman.  Mrs.  Paschall,  do  you  agree  with  Mr.  Smith's 
comments  that  the  EEOC  provides  adequate  audits  to  assure  that 
the  field  staff  is  handUng  the  cases  fairly? 

Mrs.  Paschall.  Well,  I  never  thought  of  taking  the  fifth,  Senator 
Hatch,  on  agreeing  with  the  chairman  of  the  Commission. 

The  Chairman.  Well,  you  have  the  right  to  agree  or  disagree, 
certainly,  in  this  committee. 

Mrs.  Paschall.  I  do  agree.  I  forget  the  exact  words  that  you 
quote,  but  the  auditors — in  fact,  we  are  going  to  have  an  audit  of 
our  Atlanta  office  in  May.  As  an  ongoing  thing,  auditors  do  come 
and  review  the  files.  Of  course,  it  is  impossible  to  sit  with  every 
investigator  and  overhear  the  questions  which  are  put  and  the 
answers  which  are  received. 

I  think  it  is  reassuring  to  know  that  in  the  field  offices  of  the 
EEOC,  as  I  said  earlier,  a  sex  harassment  charge  is  treated  with 
the  same  seriousness  and  the  same  investigative  process  as  other- 
wise. They  are  more  difficult  to  investigate  because  it  is  more 
difficult  to  get  evidence  one  way  or  the  other. 

The  Chairman.  Well,  if  I  could  ask  all  three  of  you  this  question: 
What  specific  ways  do  you  feel  the  EEOC  may  be  unjust,  if  you  feel 
that  it  is?  Do  you  not  feel  that  an  employer  has  some  obligation  to 
promulgate  a  company  policy  on  sexual  harassment  and/or  estab- 
lish some  type  of  internal  grievance  procedure? 

Mrs.  Paschall.  Well,  in  a  way,  the  law  prohibits  an  employer 
from  discriminating,  and  then  it  always  gets  to  what  discrimina- 
tion is.  But  my  observation  has  been  that  most  employers  do  have 
statements  of  policy  against  discrimination  and  internal  grievance 
procedures. 

But,  again,  if  you  make  it  so  specific  as  to  sexual  harassment — 
you  know,  some  women  are  offended  when  a  man  refers  to  her  as  a 
lady,  quite  seriously.  I  remember  one  employer  who  was  asked,  did 
he,  in  fact,  as  the  person  alleged,  ask  about  her  clothing — this  was 
a  member  of  the  black  Muslim  religion — which  she  took  as  evi- 
dence of  religious  discrimination  that  he  did  not  want  her  to  work 
for  him  because  she  was  dressed  like  that.  He  said,  "Yes,  I  did  ask 
her;  I  was  just  making  pleasant  conversation."  He  said,  "It  is 
getting  so  you  cannot  even  say  good  morning  to  anybody."  Well, 
that  may  be  extreme,  but  I  think  that  is  an  example  of  the  difficul- 

ty. 

The  Chairman.  Well,  I  want  to  thank  all  three  of  you  for  making 
the  effort  to  be  here  today  and  to  express  your  particular  points  of 
view.   We  appreciate  hearing  from  you.   Thank  you   for  coming. 

Mrs.  Finn.  Thank  you.  Senator. 

The  Chairman.  Our  next  panel  will  be  Ms.  Eleanor  Holmes 
Norton,  Esquire,  of  the  Urban  Institute,  Washington,  D.C.;  Ms. 
Betty  Jean  Hall  and  Ms.  Pat  Baldwin  of  the  Coal  Employment 
Project  of  Dumfries,  Va.;  and  Ms.  Joan  Vermeulen  and  Ms.  Karen 
Sauvigne  of  the  Working  Women's  Institute,  New  York  City,  N.Y. 

Ms.  Norton,  we  will  start  with  your  testimony;  we  are  happy  to 
have  you  here  and  appreciate  your  taking  time  to  appear. 
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STATEMENT  OF  ELEANOR  HOLMES  NORTON,  THE  URBAN  IN- 
STITUTE, WASHINGTON,  D.C.;  BETTY  JEAN  HALL,  DIRECTOR, 
COAL  EMPLOYMENT  PROJECT,  DUMFRIES,  VA.;  PAT  BALD- 
WIN, CHAIR,  WESTERN  KENTUCKY  COALMINING  WOMEN'S 
SUPPORT  TEAM,  MADISONVILLE,  KY.;  KAREN  SAUVIGNfi, 
PROGRAM  DIRECTOR  AND  CO-FOUNDER,  WORKING  WOMEN'S 
INSTITUTE,  NEW  YORK,  N.Y.;  AND  JOAN  VERMEULEN,  DIREC- 
TOR, LEGAL  BACK-UP  CENTER,  WORKING  WOMEN'S  INSTI- 
TUTE,  NEW  YORK,  N.Y.,  A  PANEL 

Ms.  Norton.  Thank  you  very  kindly,  Mr.  Chairman.  I  shall  be 
reading  sections  of  the  testimony  and,  because  what  I  perceive  to 
be  the  exigencies  of  time,  skipping  other  sections. 

The  Chairman.  We  would  appreciate  that.  We  have  been  going 
on  a  little  bit  long  here  today,  but  I  want  to  give  everybody  the 
opportunity  to  say  what  they  want  to  say,  and  especially  you.  We 
do  appreciate  summaries,  however.  We  will  put  your  full  state- 
ments in  the  record. 

Ms.  Norton.  We  appreciate  the  opportunity  to  appear  before  you 
to  express  our  views  today.  The  organizations  who  join  in  this 
testimony,  so  far  as  we  know,  represent  the  largest  and  most 
diverse  grouping  of  women's  organizations  ever  to  offer  a  single 
piece  of  congressional  testimony.  I  have  been  asked  by  these  orga- 
nizations to  inform  you  that  they  have  drafted  me  to  present  this 
testimony  because  of  my  background  in  equal  employment  work 
and  because  of  the  importance  they  attribute  to  the  points  they 
wish  to  make,  but  that  the  views  I  express  are  the  strongly  held 
positions  of  these  organizations  themselves.  Together,  they  have  a 
combined  membership  of  over  700,000  women  and  men.  Included 
among  them  are  all  the  major  women's  organizations,  including 
the  League  of  Women  Voters,  the  National  Women's  Political 
Caucus,  the  National  Board  of  the  YWCA,  the  National  Organiza- 
tion for  Women,  the  National  Federation  of  Business  and  Profes- 
sional Women's  Clubs,  among  many  others  whose  names  you  will 
find  affixed  to  this  testimony. 

Their  diversity  is  apparent  in  names  that  range  from  the  Nation- 
al Council  of  Negro  Women  and  the  Mexican  American  Women's 
National  Association,  to  the  B'nai  B'rith  Women  and  the  Episcopal 
Church  Women,  Diocese  of  Washington,  and  the  Lady  Miners  of 
Utah,  in  deference  to  the  chairman. 

We  appreciate  the  interest  of  this  committee  and  its  chairman  in 
sexual  harassment.  Women's  organizations  in  the  United  States 
have  been  greatly  concerned  about  the  incidence  of  sexual  harass- 
ment in  the  workplace,  which  has  become  the  focus  of  public 
attention  only  in  recent  years,  as  women  have  entered  the  work 
force  in  unprecedented  numbers.  Thus,  women's  organizations 
strongly  supported  a  sexual  harassment  amendment  to  the  "Guide- 
lines on  Discrimination  Because  of  Sex"  issued  by  the  Equal  Em- 
ployment Opportunity  Commission  in  final  form  on  November  10, 
1980. 

The  staff  of  this  committee  might  wish  to  look  at  the  comments 
submitted  by  women's  organizations  during  the  comment  period  to 
get  a  sense  of  the  strong  support  that  the  sexual  harassment 
amendment  has  among  women  in  this  country.  It  should  also  be 
noted  that  the  great  majority  of  the  comments  from  the  business 


466 

community  on  the  amendment  were  also  favorable.  The  amend- 
ment, as  finally  issued,  was  improved  because  of  the  thoughtful 
comments  of  both  women's  and  business  groups.  Other  members  of 
the  panel  can  more  appropriately  comment  on  the  amendment  and 
its  effect. 

I  do  want  to  call  attention  to  the  basic  approach  of  the  sexual 
harassment  amendment  because  of  the  special  effort  that  was 
made  to  make  it  preventative  rather  than  punitive.  The  amend- 
ment does  not  adopt  remediation  as  the  preferred  way  to  deal  with 
sexual  harassment.  To  be  sure,  when  sexual  harassment  occurs,  the 
agencies  and  the  courts  must  be  prepared  to  handle  it  like  other 
discriminatory  acts. 

But  despite  the  success  EEOC  has  had  in  individual  cases  of 
sexual  harassment,  these  do  not  begin  to  touch  the  true  incidence 
of  the  occurrence.  An  understandable  reluctance  among  many 
women  to  come  forward  in  a  matter  often  regarded  as  personally 
sensitive  and  the  difficulty  of  obtaining  corroborative  proof  com- 
bine to  make  sexual  harassment  matters  among  the  most  distaste- 
ful and  most  difficult  to  prove  in  antidiscrimination  work. 

The  burden  of  stepping  forward  at  all  in  this  kind  of  matter  has, 
in  practice,  proved  too  great  for  many  women,  and  the  difficulty 
and  embarrassment  to  the  company  once  harassment  has  occurred 
is  unfortunate,  unnecessarily  marring  the  company's  image  in  the 
community. 

The  Commission  was  acutely  aware  of  these  special  circum- 
stances when  drawing  the  amendment  and  believed  that  simple, 
commonsense  acts  of  prevention  could  be  highly  successful  in  rid- 
ding the  workplace  of  sexual  harassment.  The  underlying  theory  of 
the  amendment  is  that  if  sexual  harassment  is  identified,  discussed 
and  disapproved,  it  will  no  longer  enjoy  the  sanction  and  currency 
it  derives  from  company  silence. 

Skipping  to  page  4  attached  to  my  testimony  is  an  example  of 
company  action  inspired  by  the  sexual  harassment  amendment 
that  was  recently  brought  to  my  attention  by  a  women's  group.  It 
is  a  memorandum  on  sexual  harassment  to  the  staff  of  the  New 
York  Times  from  the  chairman  of  the  board,  Arthur  Ochs  Sulz- 
berger. It  contains  most  of  the  steps  prescribed  in  the  sexual  ha- 
rassment amendment. 

The  memo  calls  specific  attention  to  the  EEOC  issuance,  reiter- 
ates that  sexual  harassment  is  forbidden  by  company  policy,  out- 
lines the  substance  of  the  amendment,  and,  most  importantly,  "en- 
courages" those  who  believe  they  are  victims  "to  make  a  complaint 
to  a  company  officer  or  to  their  personnel  department"  with  the 
assurance  of  "prompt  investigation  and  disciplinary  action,  includ- 
ing discharge  where  warranted." 

This  memorandum,  because  it  comes  from  the  highest  officer  in 
the  company,  is  designed  to  get  the  requisite  attention  and  have 
the  desired  results.  It  is  just  such  company  leadership  the  sexual 
harassment  amendment  seeks  to  encourage.  We  hope  that  most 
businesses  would  desire  to  deal  with  this  problem  in  this  way;  that 
they  will  take  similar  steps  and  that  most  sexual  harassment  can 
be  driven  from  the  workplace  in  the  foreseeable  future. 

The  Chairman.  Allow  me  to  interrupt  you  a  monent.  Having 
read  the  memorandum  of  Mr.  Sulzberger,  I  think  that  one  thing 
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the  guidelines  have  done  is  cause  employers  to  start  to  notify  their 
supervisors  and  employees  of  their  responsibilities  and  rights  with 
regard  to  these  discriminatory  acts.  So,  you  make  a  very  good  point 
there. 

Ms.  Norton.  Yes.  That  way,  we  hope  to  make  the  complaint 
process  highly  unnecessary  to  this  particular  kind  of  discrimina- 
tion. 

The  Chairman.  Well,  it  would  be  wonderful  if  it  could  work  that 
way.  Basically  every  witness  here  has  said  that  it  is  a  matter  of 
education  and  a  matter  of  getting  these  guidelines  out  so  people 
understand  and  know  about  them.  That  will  help  a  lot.  So,  you 
make,  I  think,  a  very  valid  point  there. 

Ms.  Norton.  Thank  you,  Mr.  Chairman. 

Senator  Kennedy.  If  I  could  just  continue  on  that  point,  I  sup- 
pose a  lot,  though,  depends  upon  the  enforcement,  does  it  not?  I 
mean,  besides  the  notification  and  the  prevention  aspect,  which  I 
want  to  join  the  chairman  in,  I  suppose  what  is  necessary  is  that 
there  is  going  to  be  some  enforcement  action  that  would  be  taken  if 
there  was  a  violation  of  that  guideline. 

Ms.  Norton.  Certainly,  it  is  important  for 

Senator  Kennedy.  I  mean,  those  things  go  hand-in-hand,  as  I 
would  understand  it. 

Ms.  Norton.  I  think  you  are  correct,  Senator,  that  it  is  impor- 
tant for  companies  to  know  that  if  they  do  not  do  it,  the  Agency 
will  do  it.  I  note  that  in  the  New  York  Times  memorandum, 
dismissal  is  promised,  if  warranted,  and  I  think  that  that  has  its 
own  special  deterrence  that  nothing  else  can  quite  have. 

The  Chairman.  That  is  right.  That  is  a  voluntary  situation,  and  I 
think  the  point  is  well  made  that  perhaps  there  needs  to  be  under- 
lying enforcement.  But  merely  causing  businesses  to  notify  their 
employees  and  supervisors  that  these  are  the  guidelines  and  that 
all  the  firm's  employees  are  going  to  have  to  live  up  to  them  goes 
some  distance  toward  solving  the  problems. 

I  have  to  admit  that  I  believe  that  most  people  in  our  country 
are  decent,  law-abiding  citizens  who  want  to  do  what  is  right,  and 
certainly  in  this  area.  They  may  not  know  all  the  rules  and  regula- 
tions, but  once  they  do,  they  will  try  and  live  within  those  rules 
and  regulations. 

I  am  sorry  I  interrupted  you. 

Ms.  Norton.  That  is  quite  all  right. 

The  Chairman.  But  I  wanted  to  say  that  you  have  made  an 
excellent  point  here,  that  the  guidelines  have  contributed  to  a 
diminution  in  sexual  harassment  because  some  employers  have 
notified  their  employees,  supervisors,  and  others  working  for  them 
that  they  will  not  tolerate  sexual  harassment  on  the  job.  I  think 
that  is  a  major  step  in  the  right  direction. 

Ms.  Norton.  Yes,  indeed.  In  parts  of  my  testimony  that  I  did  not 
read,  Mr.  Chairman,  I  indicate  that  without  proper  guidance,  many 
employers  fail  to  draw  the  line  between  social  life  and  life  on  the 
job,  and  that  is  perhaps  to  be  expected.  With  guidance  from  the 
company  itself,  most  people,  we  believe,  would  not  wish  to  take  the 
risk  of  jeopardizing  their  standing  in  the  company. 

The  Chairman.  That  most  people  are  basically  decent  is  the 
point  I  am  making,  and  I  think  you  agree  with  that. 
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Ms.  Norton.  I  strongly  agree  with  that. 

The  Chairman.  And  decent  people  generally  are  not  going  to 
breach  the  law,  once  they  know  that  it  is  on  the  books  and  it  is 
something  that  they  really  should  comply  with.  I  think  that  is  an 
excellent  point. 

Ms.  Norton.  We  believe  the  occasion  of  your  demonstrated  inter- 
est in  sexual  harassment  requires  us  to  point  out  the  relationship 
between  this  and  other  forms  of  discrimination  and  the  overall 
health  of  the  antidiscrimination  laws  and  machinery  and  of  affirm- 
ative action,  as  they  have  been  developed  by  Congress,  the  courts, 
and  Federal  agencies  for  almost  20  years. 

Mr.  Chairman,  the  Labor  and  Human  Resources  Committee  you 
have  recently  come  to  chair  has  been  at  the  very  front  of  the 
leadership  of  two  of  the  largest  and  most  important  reforms  in  the 
20th  century  in  America— the  change  in  the  status  of  women  and 
of  minorities  toward  greater  equality.  This  has  been  accomplished 
not  by  revolutionary  acts  often  associated  with  such  large  changes, 
but  by  a  revolution  of  law. 

These  changes  in  law  began  with  this  committee,  whose  members 
have  been  primary  actors  in  shaping  such  landmark  legislation  as 
the  Equal  Pay  Act  of  1963  and  title  VII  of  the  1964  Civil  Rights 
Act,  as  amended  in  1972  and  1978.  The  work  led  by  this  committee 
and  accomplished  by  the  Congress  in  the  past  generation  can  be 
compared  only  to  that  done  by  Congress  after  the  Civil  War,  when 
the  monumental  task  of  reworking  our  laws  to  assure  equality  of 
American  blacks  was  accomplished.  Thus,  the  tradition  of  the  com- 
mittee, its  members,  and  its  chairmen  is  an  especially  weighty  one 
of  protection  and  expansion  of  human  rights. 

The  women's  organizations  for  whom  I  testify  today  are  therefore 
puzzled  and  dismayed  by  a  series  of  actions  taken  by  the  committee 
majority  and  the  chairman  that  seem  totally  at  odds  with  v/hat  we 
believe  to  be  the  sympathetic  tone  of  these  hearings.  We  would  not 
wish  to  mislead  the  chairman  by  participating  in  these  hearings 
without  expressing  our  grave  concern. 

As  much  as  we  appreciate  the  concern  of  the  chairman  and  the 
committee  for  sexual  harassment,  no  single  form  or  combination  of 
forms  of  discrimination  have  for  us  the  priority  we  attach  to  main- 
taining and  strengthening  affirmative  action  and  antidiscrimina- 
tion law,  regulations,  and  guidelines,  and  the  two  primary  agencies 
of  their  enforcement,  the  Equal  Employment  Opportunity  Commis- 
sion and  the  Office  of  Federal  Contract  Compliance  programs. 

Yet,  in  all  of  these  areas,  we  have  noted  completely  unacceptable 
proposals  emanating  from  the  committee  majority  and  you,  Mr. 
Chairman,  which,  were  they  to  come  to  fruition,  would  almost 
completely  destroy  nearly  20  years  of  painstaking  work  by  all  three 
branches  of  Government,  undertaken  at  our  explicit  urging  and 
that  of  other  organizations  and  movements  representing  millions  of 
Americans. 

We  greatly  appreciated  the  opportunity  you  gave  us  through 
some  of  our  leadership  to  indicate  our  position  on  sex  discrimina- 
tion in  the  workplace  at  the  hearings  of  January  28,  1981.  At  that 
time,  we  were  unanimous  in  our  view  and  detailed  in  our  elabora- 
tion of  the  necessity  of  goals  and  timetables  to  monitor  compliance 
with  the  law;  of  the  indispensable  role  of  the  doctrine  that  effect 
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and  not  intent  is  the  cardinal  signpost  of  discrimination,  as  man- 
dated by  the  statute  and  spelled  out  by  the  courts;  and  of  the  great 
priority  we  attach  to  adequate  funding  and  strong  support  for  the 
enforcement  agencies  we  depend  upon  to  protect  our  rights.  At  that 
time,  the  chairman  did  not  seem  unsympathetic  to  our  concerns. 

What  are  we  to  make  of  events  since  those  hearings? 

Our  views  either  have  been  misunderstood  or  gone  unheeded — 
first  as  to  the  very  principles  and  concepts  in  antidiscrimination 
work  we  cherish  most,  and  then  as  to  the  agencies  upon  which  we 
are  most  dependent  to  enforce  our  rights. 

We  watched  in  dismay  the  reintroduction  of  the  so-called  equal 
protection  amendment,  a  proposed  constitutional  amendment  that 
is  anathema  to  us  and  to  our  aspirations  for  full  equality.  It  forbids 
any  distinctions,  presumably  even  to  correct  discrimination,  when 
based  on  race,  color  or  national  origin.  Ironically,  it  does  not  pre- 
vent distinctions  based  on  sex. 

Thus,  the  proposed  amendment  would  create  the  anomaly  where- 
by numerical  indicators  such  as  goals  and  timetables  could  be  used 
to  correct  sex  but  not  racial  discrimination.  This  awkward  and 
untenable  result  may  reflect  a  desire  to  avoid  enacting  the  func- 
tional equivalent  of  the  equal  rights  amendment,  which  would 
seem  to  be  the  result  if  section  1  were  to  bar  "distinctions  on 
account  of  race,  color  .  .  .  national  origin"  or  sex. 

We  reiterate  our  continuing  resolve  to  see  the  ERA  become  a 
part  of  the  Constitution.  We  shall  never  cease  our  efforts  to  this 
end.  The  proposed  equal  protection  amendment  is  an  example  of 
the  illogical  and  unworkable  result  of  failing  to  enact  that  amend- 
ment. 

We  are  troubled  by  what  appears  to  be  a  dichotomy  in  the 
chairman's  approach  and  public  statements  which  most  often  iden- 
tify affirmative  action  and  its  strongest  remedies,  especially  goals 
and  timetables,  quotas,  and  the  like,  with  race  but  not  sex.  Such 
remedies  are  undoubtedly  more  often  used  in  situations  involving 
sex,  considering  the  large  number  of  women  in  the  work  force 
today  and  the  awesome  discrimination  that  largely  confines  them 
to  a  half  dozen  or  so  occupations.  Such  dense  and  artificial  patterns 
cannot  be  broken  without  numerical  indicators  that  keep  the  em- 
ployer focused  on  the  search  for  qualified  women  for  jobs  he  has 
traditionally  filled  with  men. 

We  want  to  make  it  unequivocally  clear  that  women  stand 
squarely  with  black  and  brown  Americans  in  the  defense  of  exist- 
ing antidiscrimination  law  and  regulations  and  of  affirmative 
action  remedies  such  as  numerical  indicators.  Title  VII  and  other 
provisions  of  law  make  no  distinction  in  coverage  because  although 
discrimination  has  sometimes  been  distinctive  in  its  operation,  it 
has  been  uniform  in  its  exclusion  based  on  race,  color,  national 
origin,  and  sex. 

This  is  why  we  take  the  same  exception  to  the  attempt  of  the 
equal  protection  amendment  to  import  intent  into  title  VII  and  to 
reverse  the  objective  of  the  Congress  in  this  regard.  The  primary 
purpose  of  the  "effects"  standard  is  to  place  responsibility  on  the 
employer  to  intervene  into  systemic  patterns  of  exclusion  and  job 
segregation  that  have  become  so  institutionalized  that  they  do  not 
depend  upon  individual  intent  for  their  perpetuation.  They  are 
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nonetheless  exclusionary  and  are  carried  forward  in  his  workplace 
by  the  employer.  A  requirement  of  intent  would  freeze  the  status 
quo.  Since  women  are  confined  to  a  few  occupations,  the  chief 
effect  of  requiring  intent  to  show  discrimination  would  be  to  virtu- 
ally stop  the  operation  of  discrimination  remedies  and  render  per- 
manent the  present  depressed  status  of  women  in  the  workplace. 

If  the  proposed  equal  protection  amendment  would  destroy  anti- 
discrimination law  and  affirmative  action,  recent  recommendations 
by  the  majority  of  this  committee  and  its  chairman  would  have  a 
parallel  effect  on  the  agencies  charged  with  enforcing  our  rights  to 
equal  employment  opportunity. 

As  a  part  of  his  overall  budget  cuts.  President  Reagan  recom- 
mended a  10-percent  cut  for  EEOC.  This  is  a  large  cut  for  an 
agency  that  cannot  control  its  workload,  as  is  the  case  with  EEOC, 
which  must  accept  all  complaints  alleging  discrimination.  We 
oppose  a  cut  of  this  size  because  it  is  large  enough  to  significantly 
affect  all  the  agency's  operations,  including  the  bringing  of  vital 
class  actions;  pushes  back  the  schedule  for  ridding  the  agency  of  its 
old  backlog;  and  guarantees  instead  a  new  build-up  of  cases. 

Over  the  past  few  years,  EEOC  accomplished  a  two-thirds  reduc- 
tion in  its  old  backlog  of  more  than  100,000  cases.  Moreover,  the 
Commission  began  to  operate  on  a  current  basis  so  that  the  aver- 
age individual  case  is  now  processed  in  4  months'  time  compared 
with  2  years  per  case  under  the  old  systems. 

These  changes  have  been  carefully  watched  and  much  applauded 
by  protected  groups  and  business  alike.  To  spend  the  small  amount 
it  would  take  to  keep  the  EEOC  reasonably  current  is  highly  cost 
effective,  first,  to  business  in  reducing  company  resources,  time, 
and  back  pay  liability  incurred  in  the  EEOC  process;  second,  to  the 
Government  because  of  the  greater  cost  to  the  agency  in  processing 
old  as  compared  to  more  current  cases;  and,  of  course,  to  the 
complainant  public  which  in  the  past  experienced  unconscionable 
delays  in  service  and  loss  of  remedies  that  would  have  been  availa- 
ble if  cases  had  been  processed  in  a  timely  manner. 

Having  experienced  timely  processing  and  backlog  reduction  for 
the  first  time,  both  constituent  organizations  and  business  are 
likely  to  regard  cuts  at  EEOC  as  especially  penny-wise  and  pound- 
foolish. 

While  the  President's  recommended  cuts  did  not  show  sensitivity 
to  the  agency's  operational  needs,  neither  did  they  reflect  any 
special  animus  against  the  EEOC.  Some  administrative  agencies 
were  cut  more  and  some  were  cut  less.  Moreover,  the  President  left 
it  to  the  EEOC's  discretion  to  decide  where  cuts  would  be  made. 

The  same  cannot  be  said  of  the  majority  recommendations  of  this 
committee.  The  President's  recommended  cut  of  10  percent  would 
be  doubled  to  20  percent  if  your  recommendations  were  followed.  A 
20-percent  cut  in  the  Commission  budget  in  a  single  year  would  be 
devastating  to  all  of  its  operations.  Worse,  the  majority  report  of 
this  committee  proposes  to  direct  cuts  on  a  programmatic  basis, 
reflecting  a  narrow  philosophical  view  of  title  VII.  This  appears  to 
be  the  first  time  in  the  history  of  the  statute  that  any  committee 
has  sought  to  use  the  appropriations  process  to  restrain  the  agency 
in  carrying  out  its  enforcement  responsibilities.  It  is  an  unworthy 
and  intolerable  precedent. 
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The  committee  majority  recommends  cuts  in  two  functions  of  the 
Agency  that  have  been  most  vital  to  women.  In  an  act  of  supreme 
irony,  reductions  are  recommended  in  the  Office  of  Policy  Imple- 
mentation, which  produced  the  sexual  harassment  guidelines  we  so 
strongly  support.  The  majority  rationale  for  these  cuts — that  policy 
has  exceeded  the  mandate  of  the  statute  and  similar  laws  and 
court  decisions — quite  simply  ignores  the  demonstrated  fact  that 
the  courts  have  almost  always  sanctioned  EEOC  guidelines  or,  as 
in  the  case  of  sexual  harassment,  that  EEOC  has  largely  memorial- 
ized what  the  courts  have  already  said  on  a  given  subject. 

Skipping  to  page  12:  The  policy  function  at  EEOC  has  served 
protected  groups  and  business  alike  by  highlighting  areas  that  are 
often  well  developed  in  EEOC  and  court  cases  but  not  well  known 
to  the  public.  Business  is  particularly  aided  because  when  EEOC 
brings  together  the  elements  of  a  developed  or  developing  policy  in 
a  single  document  as  guidelines  do,  business  may  take  the  neces- 
sary steps  and  avoid  the  more  costly  compliance  that  often  results 
when  a  company  is  sued  and  must  pay  back  pay  and  other  costs. 

Let  us  then  be  clear.  We  regard  any  attempt  to  reduce  or  dis- 
mantle the  policy  function  at  EEOC  as  a  direct  attack  upon  the 
aspirations  of  women  in  the  workplace  whose  developing  status 
depends  on  strong  policy  clarification. 

In  the  same  way,  the  majority  recommendation  to  dismantle  the 
EEOC  Office  of  Systemic  programs  could  not  be  more  directly 
pointed  at  women.  With  women  workers  greatly  concentrated  in 
stereotyped  female  jobs,  only  such  challenges  as  Commission-initi- 
ated pattern  and  practice  cases  stand  any  chance  of  breaking  these 
rigid  patterns. 

The  text  of  the  majority  report  on  this  matter  contains  so  many 
errors  that  we  are  inclined  to  believe  the  majority  might  not  have 
made  this  recommendation  if  it  had  had  access  to  the  correct 
information.  I  will  skip  the  part  elucidating  the  errors  in  the 
report. 

At  the  bottom  of  page  13:  We  cannot  believe  that  these  and  other 
radical  and  unworkable  proposals  concerning  affirmative  action, 
EEOC,  and  OFCCP  have  been  studied  and  weighed  by  the  commit- 
tee majority  and  its  chairman.  Along  with  the  proposals  we  have 
discussed  above  and  the  OFCCP  proposals  we  discuss  below  are 
utterly  fantastic  rumors  that  include  returning  the  authority  to 
bring  private  class  actions  to  the  Justice  Department,  from  which 
Congress  removed  it  in  the  historic  1972  amendments  to  the  stat- 
ute, and  even  removing  the  EEOC  itself  to  the  Justice  Department. 

Representatives  of  women's  groups  desire  to  meet  with  the  chair- 
man and  his  staff  at  the  earliest  time  so  that  we  may  honestly 
ascertain  your  direction,  clarify  what  appears  to  be  a  great  deal  of 
mistaken  information  concerning  the  EEO  remedies  and  enforce- 
ment agencies,  and  see  if  a  true  working  relationship  with  women's 
organizations  can  be  developed.  We  believe  that  this  would  be  the 
most  constructive  approach  to  follow  up  on  the  committee's  inter- 
est in  women's  rights,  which  we  welcome. 

Among  the  more  alarming  proposals  which  have  surfaced  in 
recent  months  are  various  suggestions  to  rescind  or  substantially 
revise  Executive  Order  11246  and  the  operations  of  the  Office  of 
Federal  Contract  Compliance  programs.  Press  reports  indicate  that 
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the  chairman  of  this  committee  has  offered  several  proposals  for 
radical  revision  of  the  contract  compliance  function.  In  addition, 
Representative  Pete  McCloskey  is  apparently  seeking  to  rewrite 
the  order  itself  in  ways  that  are  totally  unacceptable. 

These  frontal  attacks  on  the  Executive  order  indicate  insufficient 
appreciation  for  what  the  systematic  monitoring  by  OFCCP  means 
to  enforcement  of  our  rights  and  perhaps  incomplete  knowledge 
about  the  long  road  the  program  has  taken  in  order  to  become 
effective. 

Skipping  to  page  17:  Beginning  in  1977,  a  renewed  commitment 
on  the  part  of  the  Department  of  Labor,  acting  through  the 
OFCCP,  reshaped  the  Federal  Contract  Compliance  program  to 
stress  enforcement.  By  September  1977,  13  companies  had  been 
debarred,  4  others  were  awaiting  debarment  decisions,  6  debarment 
actions  were  pending,  and  several  others  were  contemplated.  In 
addition,  the  Labor  Department  was  involved  in  active  litigation  in 
several  cases  in  which  violations  of  the  Executive  order  were  al- 
leged. 

Skipping  to  page  18:  OFCCP's  recent  efforts  with  respect  to  the 
banking  industry  demonstrate  both  the  need  for  and  effectiveness 
of  meaningful  enforcement  authority  and  affirmative  action  reme- 
dies. While  women  account  for  almost  two-thirds  of  all  bank  em- 
ployees, they  are  rigidly  segregated  into  low-paying,  dead-end  posi- 
tions. In  1976,  nearly  half  of  all  male  bank  employees  were  within 
the  "official  and  manager"  category,  compared  to  less  than  10 
percent  of  all  women.  By  contrast,  85  percent  of  the  women  in  the 
banking  industry  were  "office  and  clerical"  workers,  compared  to 
30  percent  of  men. 

While  the  Treasury  Department  remained  the  compliance 
agency  for  banks,  little  effort  was  made  to  change  this  situation. 
When  OFCCP  assumed  jurisdiction  over  banks  in  1978,  it  found 
that  many  had  never  been  reviewed  or  been  asked  to  develop 
affirmative  action  plans;  literally  thousands  had  never  even  heard 
of  the  Executive  order. 

OFCCP  thus  began  a  comprehensive  effort  to  change  this  situa- 
tion, reviewing  the  practices  of  banks  in  light  of  the  Executive 
order  requirements.  Between  October  1978  and  February  1980,  57 
"affected  class"  actions  were  opened,  with  7  unresolved.  Increased 
activity  was  scheduled  throughout  fiscal  year  1980.  Substantial 
back  pay  awards  and  promotion  opportunities  have  been  obtained 
as  a  result  of  this  activity. 

Most  recently,  an  Administrative  Law  Judge  ruled  on  January 
30,  1981  that  Harris  Trust  and  Savings  Bank  of  Chicago  had  en- 
gaged in  a  pattern  and  practice  of  discrimination  against  women 
and  minorities,  routinely  excluding  them  from  management  posi- 
tions. The  ALJ's  decision,  including  an  order  of  $12.2  million  in 
back  pay  for  1,837  workers,  has  been  appealed  for  review  by  the 
Secretary  of  Labor. 

Against  this  backdrop  of  only  recent  success,  much  of  it  benefit- 
ing women,  we  cannot  accept  proposals  which  point  back  in  the 
direction  from  which  OFCCP  has  so  recently  come.  These  proposals 
would  strip  OFCCP  of  its  most  effective  enforcement  tools  and 
preclude  it  from  requiring  affirmative  action  planning  by  recipi- 
ents of  Federal  funds.  This  is  an  unprecedented  and  outrageous 
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development.  The  concept  of  affirmative  action  embodied  in  the 
Executive  order  has  always  had  bipartisan  congressional  support. 
When  title  VII  of  the  Civil  Rights  Act  of  1964  was  amended  in 
1972,  both  Republicans  and  Democrats  reaffirmed  the  propriety  of 
requiring  affirmative  action  as  a  vital  part  of  the  contract  compli- 
ance program. 

Skipping  to  page  20:  Proposals  apparently  emanating  from  this 
committee's  majority  staff,  however,  Mr.  Chairman,  would  do  pre- 
cisely what  neither  Congress  nor  the  courts  have  been  willing  to  do 
in  the  past.  These  proposals  are  ill-advised  and  unsound.  They 
strike  particularly  against  the  best  interests  of  women  in  the  work- 
place. They  would  eliminate  critical  reporting  requirements  essen- 
tial for  adequate  monitoring  of  compliance  and  progress. 

Moreover,  it  appears  that  they  would  eliminate  affirmative 
action  planning  as  a  component  of  the  Executive  order  program 
and  would  prohibit  OFCCP  from  conducting  preaward  reviews, 
essential  to  determine  whether  a  contractor  is  one  to  whom  the 
United  States  ought  to  award  moneys,  and  followup  compliance 
reviews  to  determine  whether  that  money,  in  fact,  has  been  uti- 
lized to  open  career  opportunities  to  those  long  closed  out  by  dis- 
crimination. 

The  proposals  further  would  cripple  the  OFCCP's  ability  to 
detect  violations  of  the  Executive  order,  since  reviews  would  be 
conducted  only  on  a  random  rather  than  on  some  more  rational 
basis.  And  even  where  violations  were  detected,  the  proposed  en- 
forcement scheme  is  cumbersome  and  time-consuming.  More  criti- 
cally, it  strips  OFCCP  of  any  meaningful  sanctions,  leaving  in  their 
place  only  a  weak  and  ineffective  "voluntary"  compliance  program. 

OFCCP  would  be  confined  to  offering  "technical  assistance"  to 
contractors  who,  notwithstanding  the  15-year  existence  of  the  Ex- 
ecutive order  and  title  VII  and  the  longstanding  availability  of 
such  assistance,  might  "need"  such  assistance  in  order  to  correct 
deficiencies.  OFCCP  could  also  attempt  to  obtain  agreements  to 
correct  those  deficiencies,  with  ultimate  recourse  to  an  Administra- 
tive Law  Judge  whose  authority  has  not  been  delineated. 

Committee  staff  proposals  would,  in  short,  strip  the  OFCCP  of 
essential  monitoring  and  enforcement  powers,  gutting  the  contract 
compliance  program.  These  voluntary  systems  were  tried  for  years 
and  failed  dismally.  Under  such  procedures,  it  is  always  in  the 
contractors'  best  interest  to  "agree"  to  correct  deficiencies,  whether 
they  intend  to  do  so  or  not,  thereby  avoiding  further  administrative 
action. 

Furthermore,  the  majority  of  this  committee  and  its  chairman 
have  made  specific  budget  recommendations  that  would  severely 
hamper  the  effectiveness  of  the  OFCCP  even  if  these  other  propos- 
als are  not  adopted.  The  Reagan  administration's  budget  recom- 
mendations for  the  Employment  Standards  Administration,  of 
which  OFCCP  is  a  part,  substantially  reduced  the  resources  that 
might  be  available  for  Federal  contract  compliance  enforcement  by 
almost  9  percent  under  that  initially  requested  by  the  administra- 
tion. But  the  majority  of  this  committee  recommended  a  much 
larger  budget  cut  of  over  22  percent.  If  adopted,  such  a  recommen- 
dation would  make  a  mockery  of  any  realistic  attempts  at  enforce- 
ment. 
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It  is  indeed  ironic  that  the  recent  successes  of  OFCCP  should  be 
greeted  not  with  increased  support,  but  rather  with  efforts  to  evis- 
cerate the  agency.  We  would  not  wish  to  be  misunderstood.  Affirm- 
ative action^  is  essential  and  we  cannot  allow  a  single  inch  of 
repeal  Past  discriminatory  practices  that  were  often  openly  prac- 
ticed or  condoned  by  the  Government  have  locked  into  place  sys- 
tems which  continue  to  exclude  women  and  minorities  from  em- 
pCmlnt  opportunities  equal  to  those  of  similarly  qualified  white 

""without  affirmative  action,  these  systems  cannot  be  dislodged 
And  without  governmental  support  of  affirmative  action  through 
title  VII  and  the  EEOC  as  well  as  the  Executive  order  program, 
employers  simply  will  not  be  induced  to  open  career  opportunities 
to  women  and  minorities.  That  is  the  unequivocal  lesson  of  decades 
of  lesser  remedies  with  negligible  results  Any  retreat  from  such 
support,  regardless  of  motive,  cannot  be  tolerated  by  us 

We  renew  the  offer  made  earlier  in  this  testimony  to  meet  and 
work  with  the  chairman  in  the  best  interests  of  women  workers. 
We  much  prefer  this  course  to  one  of  polarization  and  antagonism 
between  yourselves  and  women's  groups.  We  do  not  question  the 
motives  of  the  majority  and  the  chairman  as  to  us  and  our  rights, 
but  we  strongly  question  your  current  understanding  of  our  goals 
and  of  the  operation  of  the  law  and  regulations  that  govern  equali- 

^^None  of^this  is  irreversible.  We  will  insist  upon  the  maintenance 
of  strong  enforcement,  but  we  will  not  oppose  suggestions  to  im- 
prove the  operation  of  Federal  equal  employment  programs  so  long 
as  strong  enforcement  is  not  undermined.  We  have  no  desire  to 
unnecessarily  burden  employers.  We  believe  there  ar^s  ample  prece- 
dents from  the  last  several  years  that  demonstrate  that  enforce- 
ment which  aids  women  and  minorities  can  be  strengthened  while 
unnecessary  burdens  are  lifted  from  business.  We  stand  ready  to 
pursue  both  goals  with  your  help  and  cooperation. 

Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Norton  follows:] 
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Civil  Rights  Women's  Task  Force 
National  Association 


This  testimony  is  presented  on  behalf  of  the  following 
organizations: 

American  Association  of  University  Women 

ACLU  Women's  Rights  Project 

Association  of  Illinois  Women  Coal  Miners  (Eddyville,  111.) 

Black  Women's  Organizing  Collective 

B'nai  B'rith  Women 

Center  for  Women  Policy  Studies 

Coal  Employment  Project 

Coalition  of  Labor  Union  Women 

Council  on  Women  and  the  Church  of  the  United  Presbyterian 

Church  in  the  U.S.A. 
East  Tennessee  Coalmining  Women's  Support  Team  (Briceville, 

Tenn  .  ) 
Episcopal  Church  Women,  Diocease  of  Washington 
Federation  of  Organizations  for  Professional  Women 
Greater  Washington  Area  Chapter,  Women's  Division,  National 

Bar  Association 
Lady  Miners  of  Utah 
Leadership  Conference  on 
League  of  Women  Voters 
Mexican  American  Women's 
National  Assembly  of  Women  Religious 
National  Association  of  Black  Women  Attorneys 
National  Board  of  the  YWCA  of  the  USA 
National  Coalition  Against  Domestic  Violence 
National  Commission  for  Working  Women 
National  Conference  of  Puerto  Rican  Women 
National  Congress  of  Neighborhood  Women 
National  Council  of  Negro  Women 

National  Federation  of  Business  and  Professional  Women's  Clubs 
National  Hookup  of  Black  Women 

National  Organization  for  Women  (NOW) 

National  Women's  Political  Caucus 

NOW  Legal  Defense  and  Education  Fund 

Rape  Crisis  Center 

Sisters  of  Loretto 

Southeast  Women's  Employment  Coalition 

Unitarian  Universalist  Women's  Federation 

Washington  Office,  Women's  Division,  Board  of  Global 
Ministries,  United  Methodist  Church 

Western  Kentucky  Coalmining  Women's  Support  Team  { Madi sonvi 1 le , 
Kentucky) 

Wider  Opportunities  for  Women 

Women  Employed 

Women  for  Racial  and  Economic  Equality 

Women  Miners  of  Wyoming  (Gilette,  Wyoming) 

Women's  Division  of  the  National  Bar  Association 

Women's  Division,  National  Conference  of  Black  Lawyers 

Women's  Employment  Information  Service 

Women ' s  Equity  Action  League 

Women's  Legal  Defense  Fund 

Womyn  for  a  Change,  P.C. 

Working  Women 

Working  Women's  Institute 
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Testimony  of  Eleanor  Holmes  Norton 
Before  the  Senate  Committee  on  Labor  and  Human  Resources 

Hearings  on  Sexual  Harassment 
April  21,  1981 


We  appreciate  the  opportunity  to  appear  before  you 
to  express  our  views  today.   The  organizations  who  join 
in  this  testimony  so  far  as  we  know  represent  the  largest 
and  most  diverse  grouping  of  women's  organizations  ever  to 
offer  a  single  piece  of  Congressional  testimony.   I  have 
been  asked  by  these  organizations  to  inform  you  that  they 
have  drafted  me  to  present  this  testimony  because  of  my 
background  in  equal  employment  work  and  because  of  the 
importance  they  attribute  to  the  points  they  wish  to  make, 
but  that  the  views  I  express  are  the  strongly  held  positions 
of  these  organizations  themselves.   Together,  they  have 
a  combined  membership  of  over  700,000  women  and  men. 
Included  among  them  are  all  of  the  major  women's  organizations, 
including  the  League  of  Women  Voters,  the  National  Women's 
Political  Caucus,  the  National  Board  of  the  YWCA,  the  National 
Organization  for  Women,  the  National  Federation  of  Business 
and  Professional  Women's  Clubs  among  many  others  whose 
names  you  will  find  affixed  to  this  testimony.   Their  diversity 
is  apparent  in  names  that  range  from  the  National  Council 
of  Negro  Women  and  the  Mexican  American  Women's  National 
Association^  to  the  B'nai  B'rith  Women  and  the  Episcopal  Church 
Women,  Diocease  of  Washington,  to  the  Women  Miners  of 
Wyoming,  the  Western  Kentucky  Coalmining  Women's  Support 
Team,  and  the  Lady  Miners  of  Utah. 
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We  appreciate  the  interest  of  this  Committee  and  its 
Chairman  in  sexual  harassment.   Women's  organizations  in 
the  United  States  have  been  greatly  concerned  about  the 
incidence  of  sexual  harassment  in  the  workplace,  which  has 
become  the  focus  of  public  attention  only  in  recent  years 
as  women  have  entered  the  workforce  in  unprecedented  numbers. 
Thus,  women's  organizations  strongly  supported  the  Sexual 
Harassment  Amendment  to  the  Guidelines  on  Discrimination 
Because  of  Sex  issued  by  the  Equal  Employment  Opportunity 
Commission  in  final  form  on  November  10,  1980.   The  staff 
of  this  Committee  might  wish  to  look  at  the  comments  submitted 
by  women's  organizations  during  the  comment  period  to  get  a 
sense  of  the  strong  support  the  Sexual  Harassment  Amendment 
has  among  women  in  this  country.   It  should  also  be  noted 
that  the  great  majority  of  the  comments  from  the  business 
community  on  the  Amendment  were  also  favorable.   The  Amendment 
as  finally  issued  was  improved  because  of  the  thoughtful 
comments  of  both  women's  and  business  groups.   Other  members 
of  the  panel-  can  more  appropriately  comment  on  the  Amendment 
and  its  effect. 

I  do  want  to  call  attention  to  the  basic  approach  of 
the  Sexual  Harassment  Amendment  because  of  the  special 
effort  that  was  given  to  make  them  preventative  rather  than 
punitive.   The  Amendment  does  not  adopt  remediation  as  the 
preferred  way  to  deal  with  sexual  harassment.   To  be  sure, 
when  sexual  harassment  occurs  the  agencies  and  the  courts 
must  be  prepared  to  handle  it  like  other  discriminatory 
acts.   But  despite  the  success  EEOC  has  had  in  individual 
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cases  of  sexual  harassment,  these  do  not  begin  to  touch 
the  true  incidence  of  the  occurrence.   An  understandable 
reluctance  among  many  women  to  come  forward  in  a  matter  often 
regarded  as  personally  sensitive  and  the  difficulty  of  obtaining 
corraborative  proof  combine  to  make  sexual  harassment  matters 
among  the  most  distasteful  and  most  difficult  to  prove  in 
anti-discrimination  work.   The  burden  of  stepping  forward 
at  all  in  this  kind  of  matter  has  in  practice  proved  too 
great  for  many  women,  and  the  difficulty  and  embarrassment 
to  the  company  once  harassm.ent  has  occurred  is  unfortunate, 
unnecessarily  marring  the  company's  image  in  the  community. 

The  Commission  was  acutely  aware  of  these  special 
circumstances  when  drawing  the  Amendment  and  believed  that 
simple,  common-sense  acts  of  prevention  could  be  highly 
successful  in  ridding  the  workplace  of  sexual  harassment. 
The  underlying  theory  of  the  Amendment  is  that  if  sexual 
harassment  is  identified,  discussed,  and  disapproved,  it  will 
no  longer  enjoy  the  sanction  and  currency  it  derives  from 
company  silence.   Some  of  the  practices  that  constitute 
illegal  sexual  harassment  when  they  are  brought  into  the  work- 
place are  in  fact  sanctioned  or  tolerated  in  social  life 
outside  of  work.   Thus,  in  the  absence  of  proper  guidance, 
it  is  not  unexpected  that  some  of  these  practices  might, 
follow  women  --  and  sometimes  men  --  to  the  job.   If  nothing 
is  said  and  certainly  if  no  risk  attaches,  these  practices 
are  often  not  perceived  by  workers  engaging  in  them  as  in- 
appropriate.  This  will  change  if  management  speaks  up. 
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For  few  would  wish  to  risk  their  standing  with  their  employer, 
supervisors  and  peers  for  sexual  harassment  that  will  incur 
sanctions  and  is  condemned  forthrightly  in  writing  by  company 
management . 

Attached  to  my  testimony  is  an  example  of  company  action 
inspired  by  the  Sexual  Harassment  Amendment  that  was  recently 
brought  to  my  attention  by  a  women's  group.   It  is  a  memorandum 
on  sexual  harassment  to  the  staff  of  the  New  York  Times  from 
the  Chairman  of  the  Board,  Arthur  Ochs  Sulzberger.   It 
contains  most  of  the  steps  prescribed  in  the  Sexual  Harassment 
Amendment.   The  memo  calls  specific  attention  to  the  EEOC 
issuance,  reiterates  that  sexual  harassment  is  forbidden  by 
company  policy,  outlines  the  substance  of  the  Amendment, 
and,  most  importantly,  "  encourage  [  s ]  "  those  who  believe  they 
are  victims  "to  make  a  complaint  to  a  company  officer  or  to 
their  personnel  department"  with  the  assurance  of  "prompt... 
investigat  [ion]  and  disciplinary  action,  including  discharge... 
where  warranted."   This  memorandum,  because  it  comes  from 
the  highest  officer  in  the  company,  is  designed  to  get  the 
requisite  attention  and  have  the  desired  results.   It  is  just 
such  company  leadership  the  Sexual  Harassment  Amendment  seeks 
to  encourage.   We  hope  that  most  of  business  would  desire  to 
deal  with  this  problem  in  this  way,  that  they  will  take 
similar  steps,  and  that  most  sexual  harassment  can 
be  driven  from  the  workplace  in  the  foreseeable  future. 
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Preservation  and  Expansion  of  the  Existing 

Equal  Employment  Framework: 
A  Priority  for  Women's  Rights  Organizations 


We  believe  the  occasion  of  your  demonstrated  interest  in 
sexual  harassment  requires  us  to  point  out  the  relationship 
between  this  and  other  forms  of  discrimination  and  the 
overall  health  of  the  anti-discrimination  laws  and  machinery 
and  of  affirmative  action  as  they  have  been  developed  by 
Congress,  the  courts,  and  federal  agencies  for  almost  twenty 
years.   Mr.  Chairman,  the  Human  Resources  Committee  you  have 
recently  come  to  chair,  has  been  at  the  very  front  of  the  leader- 
ship of  two  of  the  largest  and  most  important  reforms  in  the 
twentieth  century  in  America  --  the  change  in  the  status  of 
women  and  of  minorities  toward  greater  equality.   This  has 
been  accomplished  not  by  revolutionary  acts  often  associated 
with  such  large  changes,  but  by  a  revolution  of  law.   These 
changes  in  law  began  with  this  Committee,  whose  members  have 
been  primary  actors  in  shaping  such  landmark  legislation  as 
the  Equal  Pay  Act  of  1963  and  Title  VII  of  the  1964  Civil 
Rights  Act,  as  amended  in  1972  and  1978.   The  work  led  by 
this  Committee  and  accomplished  by  the  Congress  in  the  past 
generation  can  be  compared  only  to  that  done  by  Congress  after 
the  Civil  War,  when  the  monumental  task  of  reworking  our  laws 
to  assure  equality  to  American  blacks  was  accomplished. 
Thus  the  tradition  of  the  Committee,  its  members  and  its 
Chairmen,  is  an  especially  weighty  one  of  protection  and 
expansion  of  human  rights. 
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The  women's  organizations  for  whom  I  testify  today  are 
therefore  puzzled  and  dismayed  by  a  series  of  actions  taken 
by  the  Committee  Majority  and  the  Chairman  that  seem  totally 
at  odds  with  what  we  believe  to  be  the  sympathetic  tone  of 
these  hearings.   We  would  not  wish  to  mislead  the  Chairman 
by  participating  in  these  hearings  without  expressing  our 
grave  concern. 

As  much  as  we  appreciate  the  concern  of  the  Chairman 
and  the  Committee  for  sexual  harassment,  no  single  form 
or  combination  of  forms  of  discrimination  have  for  us  the 
priority  we  attach  to  maintaining  and  strengthening  affirmative 
action  and  ant i -di sc r imina t ion  law,  regulations,  and  guide- 
lines, and  the  two  primary  agencies  of  their  enforcement,  the 
Equal  Employment  Opportunity  Commission  and  the  Office  of 
Federal  Contract  Compliance  Programs  (in  the  Department  of 
Labor) .   Yet  in  all  of  these  areas  we  have  noted  completely 
unacceptable  proposals  emanating  from  the  Committee  Majority 
and  you,  Mr.  Chairman,  which,  were  they  to  come  to  fruition, 
would  almost  completely  destroy  nearly  twenty  years  of  pains- 
taking work  by  all  three  branches  of  government,  undertaken 
at  our  explicit  urging  and  that  of  other  organizations  and 
movements  representing  millions  of  Americans. 

We  greatly  appreciated  the  opportunity  you  gave  us  through 
some  of  our  leadership  to  indicate  our  position  on  Sex 
Discrimination  in  the  Workplace  at  the  hearings  of  January 
28,  1981.   At  that  time  we  were  unanimous  in  our  view  and 
detailed  in  our  elaboration  of  the  necessity  of  goals  and 


483 


timetables  to  monitor  compliance  with  the  law;  of  the 
indispensable  role  of  the  doctrine  that  effect  and  not  intent 
is  the  cardinal  signpost  of  discrimination  as  mandated  by 
the  statute  and  spelled  out  by  the  courts;  and  of  the  great 
priority  we  attached  to  adequate  funding  and  strong  support  for 
the  enforcement  agencies  we  depend  upon  to  protect  our  rights. 
At  that  time  the  Chairman  did  not  seem  unsympathetic  to  our 
concerns . 

What  are  we  to  make  of  events  since  those  hearings? 

Our  views  either  have  been  misunderstood  or  gone  unheeded  — 
first  as  to  the  very  principles  and  concepts  in  ant i -di s c r iminat ior 
work  we  cherish  most,  and  then  as  to  the  agencies  upon  which 
we  are  most  dependent  to  enforce  our  rights. 

We  watched  in  dismay  the  r e int roduc t ion  of  the  so-called 
Equal  Protection  Amendment,  a  proposed  constitutional  amend- 
ment that  is  anathema  to  us  and  to  our  aspirations  for  full 
equality.   It  forbids  any  distinctions,  presumably  even  to 
correct  discrimination,  when  based  on  race,  color  or  national 
origin.   Ironically  it  does  not  prevent  distinctions  based 
on  sex.   Thus  the  proposed  amendment  would  create  the  anomaly 
whereby  numerical  indicators  such  as  goals  and  timetables 
could  be  used  to  correct  sex  but  not  racial  discrimination. 
This  awkward  and  untenable  result  may  reflect  a  desire  to 
avoid  enacting  the  functional  equivalent  of  the  Equal  Rights 
Amendment,  which  would  seem  to  be  the  result  if  Section  1  were 
to  bar  "distinctions  on  account  of  race,  color ,... nationa 1 
origin"  or  sex.   We  reiterate  our  continuing  resolve  to 
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see  the  ERA  become  a  part  of  the  Constitution.   We  shall  never 
cease  our  efforts  to  this  end.   The  proposed  "Equal  Protection 
Amendment"  is  an  example  of  the  illogical  and  unworkable 
result  of  failing  to  enact  that  Amendment. 

We  are  troubled  by  what  appears  to  be  a  dichotomy 
in  the  Chairman's  approach  and  public  statements  which 
most  often  identify  affirmative  action  and  its  strongest 
remedies,  especially  goals  and  timetables,  quotas,  and  the 
like,  with  race  but  not  sex.   Such  remedies  are  undoubtedly 
more  often  used  in  situations  involving  sex,  considering  the 
large  number  of  women  in  the  workforce  today  and  the  awesome 
discrimination  that  largely  confines  them  to  a  half  dozen  or 
so  occupations.   Such  dense  and  artificial  patterns  cannot 
be  broken  without  numerical  indicators  that  keep  the  employer 
focussed  on  the  search  for  qualified  women  for  jobs  he  has 
traditionally  filled  with  men.   We  want  to  make  it  unequivocally 
clear  that  women  stand  squarely  with  black  and  brown  Americans 
in  the  defense  of  existing  ant i -di scr iminat ion  law  and 
regulations  and  of  affirmative  action  remedies  such  as 
numerical  indicators.   Title  VII  and  other  provisions  of 
law  make  no  distinctions  in  coverage  because  although 
discrimination  has  sometimes  been  distinctive  in  its  operation, 
it  has  been  uniform  in  its  exclusion  based  on  race,  color, 
national  origin,  and  sex. 

That  is  why  we  take  the  same  exception  to  the  attempt 
of  the  Equal  Protection  Amendment  to  import  intent  into 
Title  VII  and  to  reverse  the  objective  of  the  Congress  in 
this  regard.   The  primary  purpose  of  the  "effects"  standard 
is  to  place  responsibility  on  the  employer  to  intervene  into 
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systemic  patterns  of  exclusion  and  job  segregation  that  have 
become  so  institutionalized  that  they  do  not  depend  upon 
individual  intent  for  their  perpetuation.   They  are  nonetheless 
exclusionary  and  are  carried  forward  in  his  workplace  by  the 
employer.   A  requirement  of  intent  would  freeze  the  status 
quo.   Since  women  are  confined  to  a  few  occupations,  the  chief 
effect  of  requiring  intent  to  show  discrimination  would  be 
to  virtually  stop  the  operation  of  discrimination  remedies  and 
render  permanent  the  present  depressed  status  of  women  in 
the  workplace. 

The  Equal  Employment  Opportunity  Commission 


If  the  proposed  Equal  Protection  Amendment  would  destroy 
anti-discrimination  law  and  affirmative  action,  recent 
recommendations  by  the  Majority  of  this  Committee  and  its 
Chairman  would  have  a  parallel  effect  on  the  agencies 
charged  with  enforcing  our  rights  to  equal  employment  oppor- 
tunity . 

As  a  part  of  his  overall  budget  cuts.  President  Reagan 
recommended  a  10%  cut  for  EEOC .   This  is  a  large  cut  for 
an  agency  that  cannot  control  its  workload,  as  is  the  case 
with  EEOC,  which  must  accept  all  complaints  alleging  discrim- 
ination.  We  oppose  a  cut  of  this  size  because  it  is  large 
enough  to  significantly  affect  all  the  agency's  opeartions, 
including  the  bringing  of  vital  class  actions;  pushes  back 
the  schedule  for  ridding  the  agency  of  its  old  backlog;  and 
guarantees  instead  a  new  build-up  of  cases.   Over  the  past 
few  years  EEOC  accomplished  a  two-thirds  reduction  in  its  old 
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backlog  of  more  then  100,000  cases.   Moreover,  the  Commission 
began  to  operate  on  a  current  basis,  so  that  the  average 
individual  case  is  now  processed  in  four  months'  time,  compared 
with  two  years  per  case  under  the  old  systems. 

These  changes  have  been  carefully  watched  and  much 
applauded  by  protected  groups  and  business  alike.   To 
spend  the  small  amount  it  would  take  to  keep  the  EEOC 
reasonably  current  is  highly  cost  effective,  first  to  business 
in  reducing  company  resources,  time,  and  back  pay  liability 
incurred  in  the  EEOC  process;  second  to  the  government, 
because  of  the  greater  cost  to  the  agency  in  processing  old 
as  compared  to  more  current  cases;  and  of  course  to  the 
complainant  public  which  in  the  past  experienced  unconscionable 
delays  in  service  and  loss  of  remedies  that  would  have  been 
available  if  cases  had  been  processed  in  a  timely  manner. 
Having  experienced  timely  processing  and  backlog  reduction  for 
the  first  time,  both  constituent  organizations  and  business 
are  likely  to  regard  cuts  at  EEOC  as  especially  penny-wise 
and  pound- fool i sh . 

While  the  President's  recommended  cuts  did  not  show 
sensitivity  to  the  agency's  operational  needs,  neither  did 
they  reflect  any  special  animus  against  the  agency.   Some 
administrative  agencies  were  cut  more  and  some  were  cut 
less.   Moreover,  the  President  left  it  to  the  EEOC ' s  discretion 
to  decide  where  cuts  would  be  made. 

The  same  cannot  be  said  of  the  Majority  recommendations 
of  this  Committee.   The  President's  recommended  cut  of  10% 
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would  be  doubled  to  20%  if  your  recommendations  were  followed. 
A  20%  cut  in  the  Commission  budget  in  a  single  year  would 
be  devastating  to  all  its  operations.   Worse,  the  majority 
report  of  this  Committee  proposes  to  direct  cuts  on  a  program- 
matic basis,  reflecting  a  narrow  philosophical  view  of  Title 
VII.   This  appears  to  be  the  first  time  in  the  history  of 
the  statute  that  any  Committee  has  sought  to  use  the 
appropriations  process  to  restrain  the  agency  in  carrying 
out  its  enforcement  responsibilities.    It  is  an  unworthy  and 
intolerable  precedent. 

The  Committee  Majority  recommends  cuts  in  tv/o  functions 
of  the  agency  that  have  been  most  vital  to  women.   In  an 
act  of  supreme  irony,  reductions  are  recommended  in  the  Office 
of  Policy  Implementation,  which  produced  the  Sexual  Harassment 
Guidelines  we  so  strongly  support.   The  Majority  rationale 
for  these  cuts  --  that  policy  has  exceeded  the  mandate  of  the 
statute  and  similar  laws  and  court  decisions  --  quite  simply 
ignores  the  demonstrated  fact  that  the  courts  have  almost 
always  sanctioned  EEOC  guidelines  or,  as  in  the  case  of 
sexual  harassment,  that  EEOC  has  largely  memorialized  what 
the  courts  have  already  said  on  a  given  subject.   In  one 
notable  instance  in  the  recent  memory  of  this  Committee,  EEOC 
interpreted  Title  VII  to  require  the  payment  of  disability 
benefits  for  the  period  of  incapacitation  by  pregnancy  if 
disability  was  paid  for  incapacitation  due  to  other  conditions. 
The  Supreme  Court  disagreed,  but  the  Congress  was  quick  to 
sanction  the  EEOC  interpretation  in  the  Pregnancy  Discrimination 
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Act,  a  section  regarded  by  our  organizations  as  as  vital  as 
any  section  of  the  statute  to  a  woman's  opportunity  to 
hold  a  job  on  an  equal  basis  with  men. 

The  policy  function  at  EEOC  has  served  protected  groups 
and  business  alike  by  highlighting  areas  that  are  often  well 
developed  in  EEOC  and  court  cases  but  not  well  known  by  the 
public.   Business  is  particularly  aided  because  when  EEOC 
brings  together  the  elements  of  a  developed  or  developing 
policy  in  a  single  document,  as  guidelines  do,  business  may 
take  the  necessary  steps  and  avoid  the  more  costly  compliance 
that  often  results  when  a  company  is  sued  and  must  pay  back 
pay  and  other  costs. 

Let  us  then  be  clear.   We  regard  any  attempt  to  reduce 
or  dismantle  the  policy  function  at  EEOC  as  a  direct  attack 
upon  the  aspirations  of  women  in  the  workplace  whose  developing 
status  depends  on  strong  policy  clarification. 

In  the  same  way,  the  Majority  recommendation  to  dismantle 
the  EEOC  Office  of  Systemic  Programs  could  not  be  more 
directly  pointed  at  women.   With  women  workers  greatly 
concentrated  in  stereotyped  female  jobs,  only  such  challenges 
as  Commission- initiated  pattern  and  practice  cases  stand  any 
chance  of  breaking  these  rigid  patterns. 

The  text  of  the  Majority  report  on  this  matter  contains 
so  many  errors  that  we  are  inclined  to  believe  the  Majority 
might  not  have  made  this  recommendation  if  it  had  had  access 
to  the  correct  information.   For  example,  the  text  complains 
of  EEOC ' s  power  to  initiate  its  own  cases  "unlike  other 
agencies"  (the  Justice  Department  has  and  regularly  exercises 
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the  same  power  under  Title  VII  where  state  and  local 
respondents  are  involved),  even  though  Congress  expressly 
conferred  this  power  in  Sec.  707.   It  accuses  the  Office  of 
intervening  in  cases,  although  only  the  Office  of  the  General 
Counsel  has  this  authority  and  it  may  be  exercised  only  after 
a  majority  vote  of  the  Commission.   The  Majority  report  then 
erroneously  finds  that  after  court  intervention,  "industry-" 
wide  or  national  investigation  and  conciliation"  ensues. 
Of  course,  after  intervention  into  a  court  case,  no  investi- 
gation by  an  agency  is  possible,  since  the  court  then  has 
sole  jurisdiction  as  the  fact  finder.   Moreover,  nation- 
wide investigations  are  almost  unknown  at  the  Commission, 
almost  none  having  been  initiated  since  1973  when  five  were 
brought.   Commission  policy  has  long  been  to  initiate  cases 
against  individual  companies,  facilities,  or  departments. 
These  cases  are  brought  in  the  most  responsible  manner  only 
after  preliminary  research  that  compares  every  company  in  the 
area  and  only  against  the  company  whose  EEO  record  is  the 
worst.   Thus  companies  that  are  proceeding  to  correct  violations 
on  their  own  are  passed  over.   This  encourages  voluntary 
compliance  which  is  the  object  of  the  statute.   Indeed, 
women's  and  civil  rights  organizations  have  criticized  the 
EEOC  for  its  failure  to  use  its  authority  to  bring  systemic 
challenges  to  discrimination  more  than  it  has. 

We  cannot  believe  that  these  and  other  radical  and 
unworkable  proposals  concerning  affirmative  action,  EEOC,  and 
OFCCP  have  been  studied  and  weighed  by  the  Committee  Majority 
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and  its  Chairman.   Along  with  the  proposals  we  have  discussed 
above  and  the  OFCCP  proposals  we  discuss  below  are  utterly 
fantastic  rumors  that  include  returning  the  authority  to 
bring  private  class  actions  to  the  Justice  Department,  from 
which  Congress  removed  it  in  the  historic  1972  amendments 
to  the  statute,  and  even  removing  the  EEOC  itself  to  the 
Justice  Department.   Representatives  of  women's  groups  desire' 
to  meet  with  the  Chairman  and  his  staff  at  the  earliest 
time  so  that  we  may  honestly  ascertain  your  direction, 
clarify  what  appears  to  be  a  great  deal  of  mistaken  information 
concerning  the  EEO  remedies  and  enforcement  agencies,  and 
see  if  a  true  working  realtionship  with  women's  organizations 
can  be  developed.   We  believe  that  this  would  be  the  most 
constructive  approach  to  follow  up  on  the  Committee's 
interest  in  women's  rights,  which  we  welcome. 

The  Office  of  Federal  Contract  Compliance  Programs 


Among  the  more  alarming  proposals  which  have  surfaced 
in  recent  months  are  various  suggestions  to  rescind  or 
substantially  revise  Executive  Order  11246  and  the  operations 
of  the  Office  of  Federal  Contract  Compliance  Programs  (OFCCP) 
Press  reports  indicate  that  the  Chairman  of  this  Committee 
has  offered  several  proposals  for  radical  revision  of  the 
contract  compliance  function.    In  addition  Representative 
Pete  McCloskey  is  apparently  seeking  to  rewrite  the  Order 
itself  in  ways  that  are  totally  unacceptable.   These  frontal 
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attacks  on  the  Executive  Order  indicate  insufficient 
appreciation  for  what  the  systematic  monitoring  by  OFCCP 
means  to  enforcement  of  our  rights  and  perhaps  incomplete 
knowledge  about  the  long  road  the  program  has  taken  in  order 
to  become  effective. 

Since  1965,  an  emphasis  on  affirmative  action  has  been 
the  hallmark  of  the  contract  compliance  program.   Congress 
has  consistently  recognized  and  endorsed  the  notion,  embodied 
in  E.O.  11246,  that  affirmative  action  by  federal  contractors 
is  an  appropriate  and  essential  tool  to  open  opportunities 
for  women  and  minorities  to  move  into  occupational  categories 
and  industrial  sectors  previously  closed  to  them.   Despite 
a  less  than  illustrious  past,  in  recent  years  the  OFCCP  has 
embarked  on  a  vigorous  campaign  to  enforce  the  affirmative 
action  obligations  imposed  on  federal  contractors  by  the 
Executive  Order. 

The  Executive  Order  program  has  a  long  and  somewhat 
tattered  history.   The  first  Presidential  orders  designed 
to  discourage  employment  discrimination  by  federal  contractors 
were  issued  during  World  War  II  by  President  Roosevelt  and 
have  had  the  active  support  of  every  President  since. 
Several  subsequent  orders  were  issued  by  new  administrations, 
though  it  was  not  until  1961  and  the  issuance  of  Executive 
Order  10925  that  enforcement  powers  and  sanctions  were  intro- 
duced into  the  federal  contract  compliance  program.   The 
current  Executive  Order,  11246,  created  an  entirely  new 
administrative  structure,  giving  the  Secretary  of  Labor 
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principal  oversight  responsibility  for  the  program.   In 
addition  to  an  enhanced  enforcement  scheme.  Executive  Order 
11245  also  established  an  unequivocal  requirement  that  federal 
contractors,  as  a  condition  of  receipt  of  federal  monies, 
undertake  affirmative  action  to  increase  the  representation  of 
women  and  minorities  within  their  workforces. 

While  the  1965  promulgation  of  Executive  Order  11246 
was  viewed  by  civil  rights  advocates  as  a  major  step  forward 
and  a  powerful  weapon  in  the  arsenal  against  employment  discrim- 
ination, the  administration  of  the  program  was  plagued  for 
years  by,  among  other  things,  a  lack  of  commitment  on  the 
part  of  many  of  the  federal  compliance  agencies  charged  with 
enforcing  the  Order.   For  many  years,  the  Office  of  Federal 
Contract  Compliance  (the  precursor  of  OFCCP)  played  a  role 
that  was  largely  ministerial  and  generally  inadequate. 
Thus,  for  example,  as  of  August  1964,  the  OFCC  with  two  excep- 
tions had  not  exercised  its  authority  to  assume  primary  enforce- 
ment responsibilities  from  agencies  which  failed  to  act  in 
the  face  of  clear  evidence  of  discrimination;""  nor  nad  it 
ever  awarded  back  pay.    More  to  the  point  of  these  hearings. 
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re  17  federal  compliance  agencies,  operatini 
effectiveness  and  commitment.   With  respect 
y  substantial  evidence  of  nonfeasance. 
,  compliance  agencies  issued  show  cause 
ging  from  2  to  3  percent  of  the  contractors 
n  contract  awared  because  of  perceived 
quested  in  only  10  or  12  instances.   And 
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10-year  old  Executive  Order.   The 
orcement  Effort  --  1974,  Volume  V, 


To  Eliminate  Employment  Discrimination,  U.S.  Commission  on 
Civil  Rights,  July  1975,  pp.  242,  295. 
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while  the  Executive  Order  was  amended  in  1967  to  include  sex 
as  a  prohibited  basis  of  discrimination,  OFCC  did  not  propose 
affirmative  action  regulations  for  women  until  1971,  four 
year  s  later . 

Beginning  in  1977,  however,  a  renewed  commitment  on  the 
part  of  the  Department  of  Labor,  acting  through  OFCCP,  reshaped 
the  federal  contract  compliance  program  to  stress  enforcement. 
By  September  1977,  13  companies  had  been  debarred,  four  others 
were  awaiting  debarment  decisions,  six  debarment  actions  were 
pending  and  several  others  were  contemplated.   In  addition, 
the  Labor  Department  was  involved  in  active  litigation  in 

several  cases  in  which  violations  of  the  Executive  Order 

2/ 
were  al  leged  .-- 

Despite  these  achievements,  many  problems  remained 

inherent  in  the  nature  of  the  contract  compliance  program. 

The  eleven  federal  compliance  agencies  had  not  made  significant 

strides  in  their  own  enforcement  efforts;  nor  had  OFCCP  acted 

to  remove  enforcement  authority  from  any  recalcitrant  agency. 

When  other  agency  objectives  conflicted  with  those  of  the 

compliance  program,  the  latter  were  generally  forced  to  take 

a  back  seat.   Victims  of  discriminatory  practices  by 

contractors  were  denied  effective  make-whole  remedies.   And 

contractors  complained  of  inconsistencies  and  duplication  in 

the  federal  contract  program.   Congress  and  the  President 

acted  in  1978  to  remedy  these  problems,  by  consolidating 


2/ 


Id.  at  135 
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in  the  OFCCP  the  overall  enforcement  responsibilities  of  the 
11  compliance  agencies. 

OFCCP ' s  recent  efforts  with  respect  to  the  banking 
industry  demonstrate  both  the  need  for  and  effectiveness  of 
meaningful  enforcement  authority  and  affirmative  action 
remedies.   While  women  account  for  almost  two-thirds  of  all 
bank  employees,  they  are  rigidly  segregated  into  low-paying, 
dead-end  positions.   In  1976,  nearly  half  of  all  male  bank 
employees  were  within  the  "Official  and  Manager"  category, 
compared  to  less  than  10%  of  all  women.   By  contrast,  85% 
of  the  women  in  the  banking  industry  were  "office  and  clerical" 
workers,  compared  to  30%  of  the  men.   While  the  Treasury 
Department  remained  the  compliance  agency  for  banks,  little 
effort  was  made  to  change  this  situation.   When  OFCCP  assumed 
jurisdiction  over  banks  in  1978,  it  found  that  many  had  never 
been  reviewed  or  been  asked  to  develop  affirmative  action  plans; 
literally  thousands  had  never  even  heard  of  the  Executive  Order. 
OFCCP  thus  began  a  comprehensive  effort  to  change  this 
situation,  reviewing  the  practices  of  banks  in  light  of  the 
Executive  Order  requirements.   Between  October,  1978,  and 
February,  1980,  57  "affected  class"  actions  were  opened, 
with  seven  unresolved.   Increased  activity  v/as  scheduled 
throughout  FY  80.—    Substantial  backpay  awards  and  promotion 
opportunities  have  been  obtained  as  a  result  of  this  activity. 


3/ 


ABA  Banking  Journal,  monthly  14,325. 
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Most  recently,  an  Administrative  Law  Judge  ruled  on  January 
30,  1981,  that  Harris  Trust  and  Savings  Bank  of  Chicago  had 
engaged  in  a  pattern  and  practice  of  discrimination  against 
women  and  minorities,  routinely  excluding  them  from  management 
positions.  The  AL J ' s  decision,  including  an  order  of  $12.2 
million  in  backpay  for  1,837  workers,  has  been  appealed 
for  review  by  the  Secretary  of  Labor. 

Against  this  backdrop  of  only  recent  success,  much  of 
it  benefitting  women,  we  cannot  accept  proposals  which  point 
back  in  the  direction  from  which  OFCCP  has  so  recently  come. 
These  proposals  would  strip  OFCCP  of  its  most  effective  enforce- 
ment tools  and  preclude  it  from  requiring  affirmative  action 
planning  by  recipients  of  federal  funds.   This  is  an  un- 
precedented and  outrageous  development.   The  concept  of 
affirmative  action  embodied  in  the  Executive  Order  has  always 
had  bi-partisan  Congressional  support.   When  Title  VII  of  the 
Civil  Rights  Act  of  1964  was  amended  in  1972,  both  Republicans 
and  Democrats  reaffirmed  the  propriety  of  requiring  affirmative 
action  as  a  vital  part  of  the  contract  program.   Thus,  for 
example.  Senator  Saxbe  of  Ohio  stressed: 

As  Senators  undoubtedly  know,  the 
'affirmative  action  concept  is  the  main- 
stay of  the  Executive  Order  program, 
having  had  its  importance  first  recog- 
nized by  then  Vice  President  Richard  M. 
Nixon  who  observed  that  'overt  discrim- 
ination' was  not  the  principal  obstacle 
to  achieving  equal  employment  opportunity 
for  today's  generation  of  citizens.... 

The  OFCC ' s  affirmative  action  programs 
have  tremendous  impact  and  require  that... 
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Government  contr actor s ...  adopt  positive 
programs  to  seek  out  minorities  and  women.... 
To  accomplish  this  objective,  the  OFCC 
has  utilized  the  proven  business  technique 
of  establishing  'goals  and  timetables' 
to  insure  the  success  of  the  Executive 
Order  program. 4^/ 

Proposals  apparantly  emanating  from  this  Committee's 

Majority  staff,  however,  Mr.  Chairman,  would  do  precisely 

what  neither  Congress  nor  the  courts  have  been  willing  to  do 

in  the  past.   These  proposals  are  ill-advised  and  unsound. 

They  strike  particularly  against  the  best  interests  of  women 

in  the  workplace.   They  would  eliminate  critical  reporting 

requirements  essential  for  adequate  monitoring  of  compliance 

and  progress.   Moreover,  it  appears  that  they  would  eliminate 

affirmative  action  planning  as  a  component  of  the  Executive 

Order  program  and  would  prohibit  OFCCP  from  conducting  pre- 

award  reviews  --  essential  to  determine  whether  a  contractor 

is  one  to  whom  the  United  States  ought  to  award  monies  -- 

and  follow-up  compliance  reviews  --  to  determine  whether  that 

money  in  fact  has  been  utilized  to  open  career  opportunities 

to  those  long  closed  out  by  discrimination.   The  proposals 

further  would  cripple  the  OFCCP's  ability  to  detect  violations 

of  the  Executive  Order,  since  reviews  would  be  conducted 


only  on  a  random  rather  than  on  some  more  rational  basis 


5/ 


4/ 

—  Statement  of  Senator  Saxbe,  Legislative  History  of  the  Equal 

Employment  Opportunity  Act  of  1972,  Subcomm.  on  Labor  of  the  Senate 
Comm.  on  Labor  and  Public  Welfare,  Nov.,  1972,  p.  915. 

—  Such  a  provision  would  prove  counterproductive.   We  would  not 
oppose  measures  to  rationalize  and  streamline  the  process  so  long 

as  enforcement  was  not  affected,  but  this  measure  would  bring 
complaints  of  greater  arbitrariness  from  contractors,  because 
they  would  be  subjected  to  review  regardless  of  their  record. 
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And  even  where  violations  were  detected,  the  proposed  enforce- 
ment scheme  is  cumbersome  and  time-consuming.   More  critically, 
it  strips  OFCCP  of  any  meaningful  sanctions,  leaving  in  their 
place  only  a  weak  and  ineffective  "voluntary"  compliance 
program.   OFCCP  would  be  confined  to  offering  "technical 
assistance"  to  contractors  who,  notwithstanding  the  15-year 
existence  of  the  Executive  Order  and  Title  VII  and  the 
long-standing  availability  of  such  assistance,  might  "need"  ■ 
such  assistance  in  order  to  correct  deficiencies.   OFCCP  could 
also  attempt  to  obtain  agreements  to  correct  those  deficiencies, 
with  ultimate  recourse  to  an  administrative  law  judge  whose 
authority  has  not  been  delineated.   Committee  staff  proposals 
would,  in  short,  strip  the  OFCCP  of  essential  monitoring  and 
enforcement  powers,  gutting  the  contract  compliance  program. 
These  voluntary  systems  were  tried  for  years  and  failed 
dismally.   Under  such  procedures,  it  is  always  in  the 
contractors'  best  interest  to  "agree"  to  correct  deficiencies, 
wheher  they  intend  to  do  so  or  not,  thereby  avoiding  further 
administrative  action. 

Furthermore,  the  Majority  of  this  Committee  and  its 
Chairman  have  made  specific  budget  recommendations  that 
would  severely  hamper  the  effectiveness  of  the  OFCCP  even 
if  these  other  proposals  are  not  adopted.   The  Reagan 
administration's  budget  recommendations  for  the  Employment 
Standards  Administration,  of  which  OFCCP  is  a  part, 
substantially  reduced  the  resources  that  might  be  available 
for  federal  contract  compliance  enforcement  by  almost  9% 
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under  that  initially  requested  by  the  Administration. 
But  the  Majority  of  this  Committee  recommended  a  much  larger 
budget  cut  —  of  over  22%.   If  adopted  such  a  recommendation 
would  make  a  mockery  of  any  realistic  attempts  at  enforce- 
ment . 

It  is  indeed  ironic  that  the  recent  successes  of  OFCCP 
should  be  greeted  not  with  increased  support,  but  rather 
with  efforts  to  eviscerate  the  agency.   We  would  not  want 
to  be  misunderstood.   Affirmative  Action  is  essential  and 
we  cannot  allow  a  single  inch  of  repeal.   Past  discriminatory 
practices  that  were  often  openly  practiced  or  condoned  by  the 
government  have  locked  into  place  systems  which  continue 
to  exclude  women  and  minorities  from  employment  opportunities 
equal  to  those  of  similarly  qualified  white  males.   Without 
affirmative  action,  these  systems  cannot  be  dislodged.   And 
without  governmental  support  of  affirmative  action  through 
Title  VII  and  the  EEOC  as  well  as  the  Executive  Order  program, 
employers  simply  will  not  be  induced  to  open  career  opportuni- 
ties to  women  and  minorities.   That  is  the  unequivocal  lesson 
of  decades  of  lesser  remedies  with  negligible  results. 
Any  retreat  from  such  support,  regardless  of  motive,  cannot 
be  tolerated  by  us. 

We  renew  the  offer  made  earlier  in  this  testimony 
to  meet  and  work  with  the  Chairman  in  the  best  interests  of 
women  workers.   We  much  prefer  this  course  to  one  of 
polarization  and  antagonism  between  yourselves  and  women's 
groups.   We  do  not  question  the  motives  of  the  Majority  and 
the  Chairman  as  to  us  and  our  rights,  but  we  strongly 
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question  your  current  understanding  of  our  goals  and  of  the 
operation  of  the  law  and  and  regulations  that  govern 
equality  on  the  job. 

None  of  this  is  irreversible.   We  will  insist  upon 
the  maintenance  of  strong  enforcement  but  we  will  not  oppose 
suggestions  to  improve  the  operation  of  federal  equal 
employment  programs  so  long  as  strong  enforcement  is  not 
undermined.   We  have  no  desire  to  unnecessarily  burden 
employers.   We  believe  there  are  ample  precedents  from  the 
last  several  years  that  demonstrate  that  enforcement  which 
aids  women  and  minorities  can  be  strengthened  while  un- 
necessary burdens  are  lifted  from  business.   We  stand  ready 
to  pursue  both  goals  with  your  help  and  cooperation. 
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MEMORANDUM  for:    THE  STAFF 


The  Equal  Employmen:  Opportunity  Commission 
has  recently  issued  reg^alations  explicitly  forbidding  sexual  harass- 
ment of  employees. 

While  such  harassment  is  already  forbidden  by 
company  policy,   the  substance  of  these  EEOC  regulations  are  so 
explicit  that  you  should  be  aware  of  them. 

They  make  unlawful  unwelcome  sexual  advances, 
requests  for  sexual  favors  or  other  verbal  or  physical  conduct  of  a 
sexual  nature  if  the  employee's  submission,   even  implicitly,  is  a 
condition  of  continuing  employment.    Further,  if  the  employee's 
response  becomes  the  basis  for  decisions  on  matters  such  as  pay 
and  promotion,  or  if  such  conduct  interferes  with  the  employee's 
performance  and  creates  a  hostile,  intimidating  or  offensive  envi- 
ronment, the  regulations  have  been  violated. 

Employees  who  believe  they  are  victims  of  sexual 
harassment  are  encouraged  to  make  a  complaint  to  a  company  officer 
or  to  their  personnel  department.    Such  complaints  will  be  promptly 
investigated  and  disciplinary  action,   including  discharge,  will  be 
tsiken  where  warranted. 


A.  O.  S. 
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The  Chairman.  Thank  you,  Ms.  Norton. 

Are  there  any  other  statements  by  any  other  members  of  this 
panel?  Who  all  have  statements? 

Ms.  Hall.  We  do. 

The  Chairman.  Just  the  two  of  you? 

Ms.  Sauvigne.  And  the  two  of  us. 

The  Chairman.  All  four  of  you  do? 

Ms.  Sauvign6.  Yes. 

The  Chairman.  Have  you  choosen  an  order  you  wish  to  go  in? 
Shall  we  start  with  Ms.  Hall  and  Ms.  Baldwin? 

Ms.  Hall.  Fine. 

The  Chairman.  Please  go  ahead.  We're  pleased  to  have  you  both 
with  us. 

Ms.  Hall.  My  name  is  Betty  Jean  Hall  and  I  am  director  of  the 
Coal  Employment  Project,  a  nonprofit  organization  which  has  been 
working  since  1977  with  women  from  the  coalfields  to  break  the 
barriers  of  sex  discrimination  in  the  coal  industry. 

CEP,  which  is  based  in  Oak  Ridge,  Tenn.,  is  staffed  by  women 
who  grew  up  in  the  Appalachian  coalfields.  I  want  to  start  by 
saying  we  totally  endorse  everything  just  said  by  Ms.  Norton.  You 
may  have  noted  that  we  are  one  of  the  groups  that  signed  on  to  her 
statement. 

We  appreciate  this  opportunity  to  testify  here  today  on  the  prob- 
lems of  sexual  harassment  which  are  faced  by  women  workers  and 
to  offer  our  ideas  on  the  most  effective  ways  this  problem  can  be 
eradicated.  We  have  given  the  matter  serious  consideration  and 
want  to  make  the  following  five  points. 

One,  sexual  harassment  is  a  serious  problem  which  is  rampant  in 
all  work  settings,  from  underground  coal  mines  to  fancy  Washing- 
ton law  offices  to  the  restaurants  scattered  throughout  the  Nation's 
small,  medium  and  large-sized  towns. 

Two,  the  sexual  harassment  guidelines  which  were  recently  pro- 
mulgated by  the  EEOC  pursuant  to  title  VII  of  the  1964  Civil 
Rights  Act  have  clarified  the  boundaries  for  women  workers,  male 
workers,  and  employers  alike,  and  are  precisely  the  tool  we  need  to 
deal  with  this  most  serious  problem.  The  current  guidelines  are 
effective  and  all  we  need  is  strict  enforcement  by  the  Equal  Em- 
ployment Opportunity  Commission  and  the  Office  of  Federal  Con- 
tract Compliance  Programs  in  order  to  solve  our  own  problems  in 
the  sexual  harassment  arena. 

Prior  to  the  promulgation  of  the  sexual  harassment  guidelines, 
CEP  received  numerous  pleas  from  women  for  help  from  women 
miners  from  throughout  the  country  who  reported  gruesome  stories 
of  sexual  harassment  on  the  job.  We  spent  a  lot  of  our  time 
seriously  considering  whether  we  should  file  legal  cases  or  not, 
with  all  the  ramifications  that  has.  We  were  kept  very  busy  with 
these  cases. 

These  cases  were  always  difficult  to  deal  with,  because  the  legal 
process  is  so  very  slow  and  the  women  were  facing  agonizing  situa- 
tions every  night  or  day  they  went  to  work.  We  could  not  wait  for 
the  legal  process  to  take  place.  When  we  did  file  legal  cases,  the 
unfortunate  fact  is  that  in  many  instances  the  women  victims  were 
treated  like  defendants.  Although  it  was  fairly  clear  on  title  VII  of 
the  1964  Civil  Rights  Act  that  sexual  harassment  was  illegal,  the 
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company  officials  consistently  threw  up  their  hands  and  declared, 
"We  cannot  help  what  the  men  do." 

Since  the  sexual  harassment  guidelines  have  been  issued,  we 
have  only  had  to  file  one  single  legal  action  with  EEOC,  OFCCP,  or 
State  human  rights  commissions  based  on  sexual  harassment.  I 
might  add  that  I  believe  this  case  would  not  have  been  filed  but  for 
the  fact  that  the  circumstances  had  already  been  settled  in  by  the 
time  the  sexual  harassment  guidelines  came  down. 

The  Chairman.  Could  I  interrupt  you  one  second?  Do  you  think 
the  guidelines  themselves  changed  that,  or  was  there  some  notifica- 
tion to  the  men  in  the  mines?  Why  do  you  think  the  situation 
changed  so  suddenly? 

Ms.  Hall.  I  am  getting  to  that. 

The  Chairman.  I  am  sorry;  I  did  not  mean  to  jump  in  on  you. 

Ms.  Hall.  I  was  just  going  to  add  one  more  comment  at  this 
point.  I  think  there  is  a  very  logical  explanation  as  to  why  there 
are  not  more  cases  currently  reported  to  EEOC,  because  we  have 
definitely  seen  the  number  that  we  have  had  to  file  with  these 
agencies  go  down. 

When  employers  proclaim  that  they  cannot  control  the  men,  we 
simply  send  them  a  warning  letter,  thanks  to  the  help  from  women 
employed  out  in  Chicago — we  used  a  model  they  developed — and 
enclose  a  copy  of  the  EEOC  sexual  harassment  guidelines.  In  some 
cases,  we  simply  supply  the  women  victims  a  copy  of  the  sexual 
harassment  guidelines,  together  with  a  brochure  we  recently  put 
out  on  them,  and  they  take  their  case  directly  to  their  own  compa- 
ny officials.  It  is  amazing  how  quickly  the  problem  seems  to  take 
care  of  itself  once  the  company  is  aware  of  the  guidelines. 

In  every  single  instance  where  we  have  taken  this  approach, 
lengthy  and  costly  litigation,  which  in  most  cases  would  have  been 
devastating  to  the  women  victims,  has  been  avoided.  In  short,  the 
sexual  harassment  guidelines  have  clarified  the  boundaries  for 
women  workers  and  employers  alike,  which  has  resulted  in  better 
working  conditions  for  men  and  women  and  has  resulted  in  sub- 
stantially less  costly  litigation  and  agony  for  the  victims. 

Our  third  point:  while  we  appreciate  the  chairman's  attempt  to 
assist  us  through  legislation  which  would  prohibit  sexual  harass- 
ment within  the  title  VII  law  itself,  we  respectfully  submit  that  the 
sexual  harassment  guidelines  were  the  tool  we  needed,  and  any 
further  legislation  on  the  subject  would  be  a  step  backward  for  all 
working  women.  What  we  need  is  strict  enforcement  of  the  current 
title  VII  and  sexual  harassment  guidelines  promulgated  thereun- 
der. 

We  have  reviewed  the  proposed  legislation  to  incorporate  sexual 
harassment  in  the  definition  of  sex  discrimination  prohibited  under 
title  VII  of  the  1964  Civil  Rights  Act,  and  truly  believe  it  would 
give  us  less  protection  than  we  have  under  the  current  law,  com- 
bined with  the  sexual  harassment  guidelines  promulgated  thereun- 
der. 

We  urge  that  title  VII  not  be  amended  with  respect  to  sexual 
harassment,  but  rather  that  you  assure  that  EEOC  and  OFCCP 
remain  strong,  independent  agencies  to  support  us  when  we  need 
their  help.  With  the  help  of  the  current  sexual  harassment  guide- 
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lines,  we  feel  we  are  now  capable  of  taking  care  of  most  of  the 
problems  that  arise  ourselves. 

Our  fourth  point:  our  much  more  basic  concern  is  the  larger 
issue  of  affirmative  action  goals  and  timetables  in  the  construction 
industry,  and  preservation  and  strengthening  of  an  aggressive 
Office  of  Federal  Contract  Compliance  Programs  and  Executive 
Order  11246.  We  have  made  incredible  strides  in  breaking  the 
barriers  of  sex  discrimination  in  the  coal  industry  in  the  last  years 
only  because  of  the  combination  of  determined  women  who  wanted 
to  claim  the  jobs  and  the  strong  support  of  OFFCP,  armed  with 
Executive  Order  11246. 

In  our  opinion,  it  is  total  nonsense  to  talk  about  eradicating 
sexual  harassment  in  nontraditional  industries  for  women,  such  as 
coal  mining  and  construction,  without  discussing  the  total  subject 
of  affirmative  action.  Executive  Order  11246,  and  the  Office  of 
Federal  Contract  Compliance  Programs.  Without  these  tools,  we 
would  not  have  to  worry  much  about  sexual  harassment  in  the 
mines  because  next  to  no  women  would  be  working  there  to  begin 
with. 

It  probably  will  not  surprise  you  to  learn  that  according  to 
Federal  statistics,  there  was  no  such  thing  as  woman  coal  miner  in 
this  country  until  late  1973.  By  December  31,  1980,  3,295  women 
had  begun  underground  coal  mining  careers.  To  paint  the  picture 
clearer,  in  1973  one  one-thousandth  of  1  percent  of  all  underground 
miners  hired  were  women.  In  1974,  one  one-hundredth  of  1  percent 
were  women.  In  1975,  1  percent  of  all  underground  miners  hired 
were  women.  In  1976,  2  percent  of  all  underground  miners  hired 
were  women.  In  1977,  3.4  percent  of  all  underground  miners  hired 
were  women.  In  1978,  4.2  percent  of  all  underground  miners  hired 
were  women.  In  1979,  11.4  percent  of  all  underground  miners  hired 
were  women.  In  1980,  8.7  percent  of  all  underground  miners  hired 
in  this  country  were  women. 

These  dramatic  strides  were  made  possible,  we  repeat,  only  be- 
cause of  the  combination  of  lots  of  determined  women  who  wanted 
those  jobs  and  the  support  of  the  Office  of  Federal  Contract  Com- 
pliance Programs,  who  responded  to  our  plea  for  help.  While  EEOC 
has  been  a  most  important  ally,  the  only  agency  that  was  able  to 
respond  to  an  industrywide  pattern  of  blatant  sex  discrimination 
was  OFCCP.  They  were  the  only  agency  or  ally  of  any  form  who 
were  able  to  respond  when  we  told  them,  "Look,  we  do  not  really 
know  who  most  of  the  victims  are  yet,  but  we  can  prove  by  the 
company's  own  statistics  that  there  is  a  blatant  pattern  of  discrimi- 
nation throughout  the  industry.  We  know  there  are  a  lot  of  women 
who  are  fighting  to  get  those  jobs.  Please  help  us  find  them  and  let 
us  together  tackle  this  bull  by  the  horns." 

I  might  add  that  after  OFCCP  targeted  the  Nation's  entire  coal 
industry  for  a  concentrated  review  and  the  first  $370,000  of  back 
pay  settlement  came  down,  together  with  a  commitment  of  the 
companies  to  a  goal  of  32.4  percent  women  in  their  work  force,  it 
was  amazing  how  much  easier  our  work  became.  Without  that  first 
settlement,  which  included  money  damages,  back  pay,  and  goals 
and  timetables,  we  would  never  have  met  with  the  dramatic  suc- 
cess we  have  met  with. 
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We  are  talking  about  complicating  life  for  coal  companies  or 
other  employers  by  simply  forcing  them  to  go  out  and  find  women 
who  might  want  jobs.  We  are  talking  about  having  the  OFCCP  and 
EEOC  support  women  and  minorities  who  are  forced  to  battle  for 
good-paying  jobs  for  which  they  are  fully  qualified. 

To  give  you  an  idea  of  how  many  women  from  the  coal  fields 
want  coal  mining  jobs  when  they  have  a  notion  that  those  jobs 
might  be  available  to  them,  let  us  quote  from  Peabody  Coal  Compa- 
ny's own  statistics.  Peabody,  by  far  the  Nation's  largest  coal  pro- 
ducer, shows  in  its  own  affidavit  that  in  Kentucky  alone,  the 
number  of  women  applying  for  coal  mining  jobs  has  increased  as 
the  word  spread  that  the  coal  companies  would  have  to  hire  women 
as  follows. 

In  1972,  no  women  applied  for  a  coal  mining  job  with  Peabody  in 
Kentucky.  In  1973,  15  women  applied;  in  1974,  94  women  applied; 
in  1975,  291  women  applied;  in  1976,  297  women  applied;  in  1977, 
720  women  applied;  in  1978,  1,131  women  applied  for  mining  jobs 
at  Peabody  in  Kentucky  alone. 

Ms.  Baldwin,  who  is  here  with  us  today,  was  one  of  those  women 
who  was  ultimately  hired  by  Peabody  in  Kentucky  in  1977  and  can 
personally  testify  as  to  the  treatment  received  by  women  who  were 
ultimately  hired  by  the  company. 

Five:  we  have  made  tremendous  strides  toward  eradicating  sex 
discrimination,  including  sexual  harassment,  in  the  coal  industry, 
but  this  has  been  made  possible,  we  repeat,  only  because  of  the 
strong  partnership  between  determined  women  who  want  to  gain 
and  retain  coal  mining  jobs  and  OFCCP,  as  it  aggressively  enforced 
Executive  Order  11246,  and  specifically  its  affirmative  action  provi- 
sions. 

We  want  to  make  it  plain  that  affirmative  action  is  a  women's 
issue  as  well  as  a  minority  issue.  We  cannot  emphasize  enough 
that  it  is  only  because  of  the  affirmative  action  requirements  of 
Executive  Order  11246,  strongly  enforced  by  OFCCP,  and  deter- 
mined women  that  we  have  been  able  to  so  effectively  and  quickly 
begin  to  break  the  barriers  of  discrimination  in  the  coal  industry. 

Coal  mining  women  from  throughout  the  country,  from  Utah  to 
Kentucky,  were  dismayed  to  learn  that  the  Chair  of  this  committee 
has  stated,  as  quoted  in  the  September  3,  1980,  issue  of  the  Con- 
gressional Record: 

I  believe  affirmative  action  is  an  assault  upon  America,  conceived  in  lies  and 
fostered  with  an  irresponsibility  so  extreme  as  to  verge  upon  the  malign.  If  the 
government  officials  and  politicians  who  presided  over  its  genesis  had  injected 
heroin  into  the  bloodstream  of  the  nation,  they  could  not  have  done  more  potential 
damage  to  our  children  and  our  children's  children. 

On  the  contrary,  it  is  clear  to  us  that  if  strong  affirmative  action 
requirements  are  not  aggressively  enforced  by  the  Office  of  Federal 
Contract  Compliance  programs,  the  opportunity  to  correct  an  ugly 
blemish  on  the  Nation  will  have  been  lost  for  years  to  come. 
Without  that  support  from  OFCCP  in  recent  years,  literally  hun- 
dreds of  women  would  still  be  surviving,  from  Utah  to  Pennsylva- 
nia to  Wyoming  to  Alabama,  only  by  holding  two  full-time  waitress 
jobs  while  they  were  raising  their  families,  supplemented  by  State 
and  Federal  assistance. 

We  have  come  a  long  way,  but  we  cannot  afford  to  turn  back 
now.  Even  in  1981,  there  are  numerous  coal  operators  who  openly 
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declare  that  they  will  never  hire  women  or  minorities  until  they 
are  forced  to  do  so.  With  support  from  OFCCP,  EEOC  affirmative 
action,  and  the  existing  sexual  harassment  guidelines,  we  can  help 
this  Nation  become  proud.  Only  when  men  and  women  of  all  races 
have  true  equal  opportunity  to  compete  for  all  jobs  can  we  raise 
our  heads  in  pride.  We  seek  your  help  in  attaining  that  goal. 
Thank  you  very  much  for  your  time  and  attention.  [Applause.] 
[The  joint  prepared  statement  of  Ms.  Baldwin  and  Ms.  Hall  fol- 
lows:] 
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TESTIMONY  OF  PAT  BALDWIN  AND  BETTY  JEAN  HALL 
BEFORE  THE  SENATE  LABOR  AND  HUMAN  RESOURCES  COMMITTEE 

April  21,  1981 

Our  names  are  Pat  Baldwin  and  Betty  Jean  Hall. 

Hall  is  Director  of  the  Coal  Employment  Project,  a  nonprofit  organization 
which  has  been  working  since  1977  with  women  from  the  coalfields  to  break  the 
barriers  of  sex  discrimination  in  the  coal  industry.   CEP,  which  is  based  in 
Oak  Ridge,  Tennessee,  is  staffed  by  women  who  grew  up  in  the  Appalachian  coalfields. 
Hall  currently  lives  and  works  in  Dumfries,  Virginia. 

Baldwin  is  Chair  of  the  Western  Kentucky  Coalmining  Women's  Support  Team, 
an  association  of  women  who  have  banded  together  to  gain  and  retain  jobs  in  the 
coal  industry  which  is  based  in  Madisonville ,  Kentucky.   A  former  underground 
miner,  she  works  closely  with  CEP  and  other  women  miners'  support  groups 
throughout  the  country,  including  Women  Miners  of  Wyoming,  the  Association  of 
Illinois  Women  Coalminers ,  Lady  Miners  of  Utah,  and  the  East  Tennessee  Coalmining 
Women's  Support  Team. 

We  appreciate  the  opportunity  to  testify  here  today  on  the  problems  of 
sexual  harassment  which  are  faced  by  women  workers,  and  to  offer  our  ideas  on 
the  most  effective  ways  this  problem  can  be  eradicated.   We  have  given  the 
matter  serious  consideration  and  want  to  make  the  following  five  points: 

1.  Sexual  harassment  is  a  serious  problem,  which  is  rampant  in  all  work 
settings  from  underground  coal  mines  to  fancy  Washington  law  offices  to  the 
restaurants  scattered  throughout  the  nation's  small,  medium,  and  large  towns; 

2.  The  Sexual  Harassment  Guidelines,  which  were  recently  promulgated  by 
EEOC  pursuant  to  Title  VII  of  the  1964  Civil  Rights  Act,  have  clarified  the 
boundaries  for  women  workers,  male  workers,  and  employers  alike,  and  are  precisely 
the  tool  we  needed  to  deal  with  a  most  serious  problem.   The  current  Guidelines 
are  effective  and  all  we  need  is  strict  enforcement  by  the  Equal  Employment 
Opportunity  Commission  (EEOC)  and  the  Office  of  Federal  Contract  Compliance  Programs 
(OFCCP)  in  order  to  solve  our  own  problems  in  the  sexual  harassment  arena. 

Prior  to  the  promulgation  of  the  Sexual  Harassment  Guidelines,  CEP 
received  numerous  pleas  for  help  from  women  miners  from  throughout  the  country 
who  reported  gruesome  stories  of  sexual  harassment  on  the  job.   These  cases  were 
always  very  difficult  to  deal  with,  because  the  legal  process  is  very  slow 
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and  the  women  were  facing  agonizing  situations  every  night  or  day  they  went  to 
work.   When  we  did  file  legal  cases,  the  unfortunate  fact  is  that  in  many 
instances  the  women  victims  were  treated  like  defendants.   Although  it  was  fairly 
clear  under  Title  VII  of  the  196A  Civil  Rights  Act  that  sexual  harassment  was 
illegal,  the  company  officials  consistently  threw  up  their  hands  and  declared: 
"We  can't  help  what  the  men  do." 

Since  the  Sexual  Harassment  Guidelines  have  been  issued,  we  have  only  had  to 
file  one  single   legal  action  with  EEOC,  OFCCP ,  or  state  human  rights  commissions 
based  on  sexual  harassment. 

When  employers  proclaim  that  they  "can't  control  the  men,"  we  simply  send 
them  a  warning  letter  and  enclose  a  copy  of  the  EEOC  Sexual  Harassment  .Guidelines. 
In  some  cases,  we  simply  provide  the  women  victims  a  copy  of  the  Sexual  Harassment 
Guidelines,  and  they  make  their  case  directly  to  their  own  company  officials. 
It's  amazing  how  quickly  the  problem  seems  to  take  care  of  itself,  once  the 
company  is  made  aware  of  the  Guidelines.   In  every  single  instance  where  we  have 
taken  this  approach,  lengthy  and  costly  litigation,  which  in  most  instances  would 
have  devastating  impact  on  the  women  victims,  has  been  avoided.   In  short,  the 
Sexual  Harassment  Guidelines  have  clarified  the  boundaries  for  women  workers  and 
employers  alike,  which  has  resulted  in  better  working  conditions  for  men  and  women 
and  has  resulted  in  substantially  less  costly  litigation  and  agony  for  victims. 

3.   While  we  appreciate  the  Chairman's  attempt  to  assist  us  through 
legislation  which  would  prohibit  sexual  harassment  within  the  Title  VII  law, 
we  respectfully  submit  that  the  Sexual  Harassment  Guidelines  were  the  tool  we 
needed,  and  any  further  legislation  on  the  subject  would  be  a  step  backwards  for 
all  working  women.   What  we  need  is  strict  enforcement  of  the  current  Title  VII 
and  the  Sexual  Harassment  Guidelines  promulgated  thereunder. 

We  have  reviewed  the  proposed  legislation  to  incorporate  sexual  harassment 
in  the  definition  of  sex  discrimination  prohibited  under  Title  VII  of  the  Civil 
Rights  Act  of  1964,  and  truly  believe  it  would  give  us  less  protection  than  we 
have  under  the  current  law,  combined  with  the  Sexual  Harassment  Guidelines 
promulgated  thereunder. 

We  urge  that  Title  VII  not  be  amended  with  respect  to  sexual  harassment, 
but  rather  that  you  assure  that  EEOC  and  OFCCP  remain  strong,  independent  agencies 
to  support  us  when  we  need  their  help.   With  the  help  of  the  current  Sexual 
Harassment  Guidelines,  we  feel  we  are  now  capable  of  taking  care  of  most  problems 
that  arise  ourselves. 
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4.   Our  much  more  basic  concern  is  the  larger  arena  of  affirmative  action, 
goals  and  timetables  in  the  construction  industry,  and  preservation  and 
strengthening  of  an  aggressive  Office  of  Federal  Contract  Compliance  Programs 
and  Executive  Order  112A6.   We  have  made  incredible  strides  in  breaking  the 
barriers  of  sex  discrimination  in  the  coal  industry  in  the  last  years  only 
because  of  the  combination  of  determined  women  who  wanted  to  claim  the  jobs, 
and  the  strong  support  of  OFCCP,  armed  with  Executive  Order  11246. 

In  our  opinion,  it  is  total  nonsense  to  talk  about  eradicating  sexual 
harassment  in  nontraditional  industries  for  women,  such  as  coalmining  and 
construction,  without  discussing  the  total  subject  affirmative  action,  EO  11246, 
and  OFCCP.  Without  these  tools,  we  wouldn't  have  to  worry  much  about 

sexual  harassment  in  the  mines  because  next  to  no  women  would  be  working  there 
to  begin  with. 

It  probably  won't  surprise  to  learn  that,  according  to  federal  statistics, 
there  was  no  such  thing  as  a  woman  coal  miner  in  this  country  until  late  1973. 
By  December  31,  1980,  3,295  women  had  begun  underground  coalmining  careers. 

To  paint  the  picture  clearer: 

In  1973,  1/1000  of  1%  of  all  underground  miners  hired  were  women; 

In  1974,  1/100   of  1%  of  all  underground  miners  hired  were  women; 

In  1975,  1%  of  all  underground  coal  miners  hired  were  women; 

In  1976,  2%  of  all  underground  coal  miners  hired  were  women; 

In  1977,  3.4%  of  all  underground  coal  miners  hired  were  women; 

In  1978,  4.2%  of  all  underground  coal  miners  hired  were  women; 

In  1979,  11.4%  of  all  underground  coal  miners  hired  were  women;   and 

In  1980,  8.7%  of  all  underground  coal  miners  hired  were  women. 

These  dramatic  strides  were  made  possible,  we  repeat,  only  because  of 

the  combination  of  lots  of  determined  women  who  wanted  those  jobs,  and 

the  support  of  the  Office  of  Federal  Contract  Compliance  Programs,  who  responded 

to  our  plea  for  help.   While  EEOC  has  been  a  most  important  allie,  the  only  agency 

that  was  able  to  respond  to  an  industry-wide  pattern  of  blatant  sex  discrimination 

was  OFCCP.   They  were  the  only  agency  or  allie  of  any  form  who  were  able  to  respond 

when  we  told  them,  "Look.   We  don't  really  know  who  most  of  the  victims  are  yet, 

but  we  can  prove  by  the  company's  own  statistics  that  there  is  a  blatant  pattern 

of  discrimination  throughout  the  industry.   We  know  there  are  a  lot  of  women  who 

are  fighting  to  get  those  jobs.   Please  help  us  find  them  and  let's  together 

tackle  this  bull  by  the  horns." 
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We  are  not  talking  about  complicating  life  for  coal  companies,  or  other 
employers,  by  simply  forcing  them  to  go  out  and  find  women  who  might  want  jobs. 
We  are  talking  about  having  the  OFCCP  and  EEOC  support  women  and  minorities  who 
are  forced  to  battle  for  good-paying  jobs  for  which  they  are  fully  qualified. 

To  give  you  an  idea  of  how  many  women  from  the  coalfields  want  coalmining 

jobs  when  they  have  a  notion  that  the  jobs  might  be  available  to  them,  let  us 

quote  from  Peabody  Coal  Company's  own  statistics.   Peabody ,  by  far  the  nation's 

largest  coal  producer,  shows  in  its  own  affidavit  that  in  Kentucky  alone,  the 

numbers  of  women  applying  for  coal  mining  jobs  has  increased  as  the  word  spread 

that  the  coal  companies  would  have  to  hire  women  as  follows: 

In  1972,  no  women  applied  for  mining  jobs  at  Peabody  in  Kentucky; 

In  1973,  15  women  applied  for  mining  jobs  at  Peabody  in  Kentucky; 

In  197A,  94  women  applied  for  mining  jobs  at  Peabody  in  Kentucky; 

In  1975,  291  women  applied  for  mining  jobs  at  Peabody  in  Kentucky; 

In  1976,  297  women  applied  for  mining  jobs  at  Peabody  in  Kentucky; 

In  1977,  720  women  applied  for  mining  jobs  at  Peabody  in  Kentucky;   and 

In  1978,  1,131  women  applied  for  mining  jobs  at  Peabody  in  Kentucky. 

Baldwin  was  one  of  the  women  hired  by  Peabody  in  Kentucky  in  1977,  and 
can  personally  testify  as  to  the  treatment  received  by  the  women  who  were  ultimately 
hired  by  that  company. 

5.   We  have  made  tremendous  strides  toward  eradicating  sex  discrimination. 
Including  sexual  harassment,  in  the  coal  industry,  but  this  has  been  possible 
only  because  of  the  strong  partnership  between  determined  women  who  wanted  to  gain 
and  retain  coal  mining  jobs,  and  OFCCP,  as  it  aggressively  enforced  Executive 
Order  11245,  specifically  its  affirmative  action  provisions.   We  want  to  make 
it  plain  that  affirmative  action  is  a  women's  issue,  as  well  as  a  minority  issue. 
We  cannot  emphasize  enough  that  it  is  only  because  of  the  affirmative  action 
requirements  of  Executive  Order  112A6,  strongly  enforced  by  OFCCP,  and  determined 
women  that  we  have  been  able  to  so  effectively  and  quickly  begin  to  break  the 
barriers  of  discrimination  in  the  coal  industry. 

Coalmining  women  from  throughout  the  country,  from  Utah  to  Kentucky,  were 
dismayed  to  learn  that  the  Chair  of  this  Committee  had  stated,  as  quoted  in  the 
September  3,  1980  issue  of  Congressional  Record,  "I  believe  affirmative  action  is 
an  assault  upon  America,  conceived  in  lies  and  fostered  with  an  irresponsibility 
so  extreme  as  to  verge  upon  the  malign.   If  the  Government  officials  and 
politicians  who  presided  over  its  genesis  had  injected  heroin  into  the  bloodstream 
of  the  Nation,  they  could  not  have  done  more  potential  damage  to  our  children 
and  our  children's  children." 
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On  the  contrary,  it  is  clear  to  us  that  if  strong  affirmative  action 
requirements  are  not  aggressively  enforced  by  the  Office  of  Federal  Contract 
Compliance  Programs,  the  opportunity  to  correct  an  ugly  blemish  on  the  nation 
will  have  been  lost  for  years  to  come.   Without  that  support  from  OFCCP  in 
recent  years,  literally  hundreds  of  women  would  still  be  surviving,  from 
Utah  to  Pennsylvania  to  Wyoming  to  Alabama,  only  by  holding  two  full-time 
waitress  jobs  while  they  are  raising  their  families,  supplemented  by  state  and 
federal  assistance. 

We  have  come  a  long  way,  but  we  can't  afford  to  turn  back  now.   Even  in 
1981,  there  are  numerous  coal  operators  who  openly  declare  that  they  will  never 
hire  women  or  minorities  until  forced  to  do  so.   With  support  from  OFCCP,  EEOC, 
affirmative  action,  and  the  existing  Sexual  Harassment  Guidelines,  we  can  help 
this  nation  become  proud.   Only  when  men  and  women  of  all  races  have  true  equal 
opportunity  to  compete  for  all  jobs  can  we  raise  our  heads  in  pride.   We  seek  your 
help  in  attaining  that  goal. 

Thank  you  very  much  for  your  time  and  attention. 

Respectfully  submitted, 

"TitCZy  ^^cuN   CHoJLiL 

Betty  Jean  Hall,  Director 
Coal  Employment  Project 
16221  Sunny  Knoll  Court 
Dumfries,  Virginia  22026 
703/670-3416 
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Pat  Baldwin,  Chair 

Western  Kentucky  Coalmining  Women's  Support  team 

Route  5,  Box  245A 

Madisonville,  Kentucky   42431 

502/821-1362 
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The  Chairman.  Ms.  Sauvigne. 

Ms.  Hall.  We  have  one  more. 

The  Chairman.  Did  you  have  a  statement  too?  I'm  sorry,  I 
thought  you  had  just  the  one  statement. 

Ms.  Baldwin.  Well,  it  is  just  a  small  one,  so  it  will  not  take 
up 

The  Chairman.  That  is  fine;  go  ahead.  We  are  glad  to  give  you 
the  time. 

Ms.  Baldwin.  To  start  with,  I  am  Pat  Baldwin  from  Madison- 
ville,  Ky.  As  Ms.  Hall  said,  I  was  an  underground  coal  miner  for 
3 ¥2  years  with  Peabody  Coal  Co.,  the  Nation's  largest  coal  produc- 
er. I  also  work  for  the  Coal  Employment  Project  and  am  chair  of 
the  Western  Kentucky  Coal  Mining  Women's  Support  Group,  and  I 
also  work  for  the  women  coal  miners  from  the  State  of  tjtah  to 
east  Tennessee. 

Women  miners  have  faced  a  lot  of  sexual  harassment  on  the  job, 
but  with  the  help  of  the  OFCCP,  the  EEOC,  and  affirmative  action, 
we  have  made  a  lot  of  progress.  Before  the  sexual  harassment 
guidelines,  if  a  woman  went  to  the  management  complaining  about 
harassment  on  the  job,  all  they  would  tell  her  was  that: 

When  you  come  in  and  step  into  a  man's  underground  world,  this  is  what  you  can 
expect.  You  just  have  to  put  up  with  this;  that  is  the  way  coal  miners  are.  There  is 
nothing  we  can  do  about  it. 

There  are  still  mines,  like  the  one  in  my  part  of  the  country, 
that  says  there  will  never  be  a  woman  at  our  mines;  "we  will  shut 
it  down  first."  But,  now,  with  the  sexual  harassment  guidelines 
and  our  own  determination,  working  conditions  in  the  mines,  and 
also  obtaining  those  coal  mining  jobs,  are  getting  better.  We  have 
come  a  long  way,  but  we  have  still  got  a  long  way  to  go. 

I  understand  the  help  that  you  are  offering,  but  we  do  not  need  a 
new  law  on  sexual  harassment.  As  long  as  we  have  strong  enforce- 
ment by  the  OFCCP,  the  EEOC,  and  affirmative  action,  we  will 
make  it,  and  it  will  be  less  costly  because  of  less  litigation. 

Thank  you. 

The  Chairman.  Ms.  Sauvigne?  Am  I  pronouncing  your  name 
correctly? 

Ms.  Sauvigne.  My  name  is  Karen  Sauvigne  and  I  am  the  pro- 
gram director  of  Working  Women's  Institute.  Joan  Vermeulen,  our 
legal  director,  and  I  have  a  prepared  statement  which  we  would 
like  to  have  in  the  official  record. 

The  Chairman.  Without  objection,  it  will  be  placed  in  the  record 
in  full,  and  if  you  can  summarize,  we  would  appreciate  it. 

Ms.  Sauvigne.  Working  Women's  Institute  is  a  national  re- 
search, resource,  and  service  center  which  focuses  on  the  issue  of 
sexual  harassment  on  the  job.  It  was  formed  in  1975  to  eradicate 
sexual  harassment  as  a  barrier  to  women's  full  equality  of  opportu- 
nity. It  indeed  has  been  through  our  leadership  that  the  issue  has 
been  brought  to  public  attention  and  given  a  name.  In  addition  the 
Institute's  work  has  given  a  voice  to  the  victims  of  sexual  harass- 
ment. 

I  want  to  start  by  saying  a  few  words  about  the  backdrop  for  the 
dilemma  of  sexual  harassment.  As  previous  witnesses  here  today 
have  testified,  there  has  been  a  dramatic  increase  in  the  number  of 
women  working  in  the  paid  labor  force  over  the  last  20  years. 
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Currently,  more  than  half  of  all  women  are  in  the  paid  labor  force. 
However,  we  are  concentrated  in  low-paying,  dead-end  jobs  which, 
due  to  occupational  segregation  enforced  in  part  by  sexual  harass- 
ment, leads  to  the  condition  where  women,  on  the  average,  are 
paid  59  cents  for  every  dollar  that  men  earn. 

The  position  of  women  in  the  economic  hierarchy  shows  our 
vulnerability  to  sexual  exploitation.  Women  constitute  less  than  3 
percent  of  engineers,  less  than  5  percent  of  dentists,  less  than  11 
percent  of  physicians,  less  than  13  percent  of  lawyers,  and  less 
than  25  percent  of  all  salaried  managers,  officials,  and  administra- 
tors. 

Recognizing  this  deplorable  situation,  I  want  to  echo  Eleanor 
Norton's  call  for  this  committee  to  affirm  its  past  commitment  to 
affirmative  action,  to  goals  and  timetables,  to  the  Equal  Employ- 
ment Opportunity  Commission,  and  to  the  Office  of  Federal  Con- 
tract Compliance. 

Indeed,  the  elimination  of  affirmative  action  would  be  an  assault 
on  women's  hopes  for  achieving  full  equality.  We  stand  united  with 
other  civil  rights  organizations  in  calling  for,  in  fact,  a  further 
commitment  to  affirmative  action  and  to  enforcement  through  the 
EEOC  and  the  Office  of  Federal  Contract  Compliance. 

Rosa  Beth  Moss  Cantor  observed  in  her  1977  study  entitled  "Men 
and  Women  in  the  Corporation,"  that  women  typically  work  at  jobs 
in  which  advancement,  both  in  terms  of  wages  and  status,  is  de- 
pendent upon  the  nature  and  quality  of  their  relationships  with 
supervisors  rather  than  on  the  work  itself.  Cantor  used  the  follow- 
ing description  to  describe  the  nature  of  a  secretary's  position 
within  a  large,  multinational  conglomerate,  and  I  want  to  add  that 
fully  one-third  of  working  women  are  in  secretarial  and  clerical 
positions,  so  I  am  talking  about  a  fairly  typical  woman's  experi- 
ence. 

"Bosses,"  she  said,  "had  enormous  potential  latitude  around  sec- 
retaries. The  absence  of  job  descriptions  meant  that  there  was  no 
way  to  insure  some  uniformity  of  demands  across  the  jobs  with  the 
same  general  outline.  Thus,  it  was  left  to  bosses  to  determine  what 
secretaries  did,  how  they  spent  their  time,  and  whether  they  were 
given  opportunities  for  movement.  There  is  no  such  thing  as  career 
reviews  for  secretaries.  A  secretary's  fortune,  especially  in  finding 
other  work  in  the  corporation,  was  in   the  hands  of  her  boss." 

In  this  context,  it  is  hard  to  underestimate  the  far-reaching  and 
pervasive  impact  of  sexual  harassment  on  the  job  in  circumscribing 
the  employment  opportunities  and  options  for  women.  Whether  it 
takes  place  in  the  office,  the  factory,  the  coal  mine,  or  construction 
site,  sexual  harassment  is  an  assertion  of  power  by  men  over 
women,  perceived  to  be  vulnerable  to  male  authority. 

The  Working  Women's  Institute,  over  its  6  years  now  of  exist- 
ence, has  evolved  a  definition  of  sexual  harassment  which  I  would 
like  to  read  into  the  record  here  and  which  I  would  like  to  preface 
by  saying  that  we  understand  the  EEOC's  guidelines  to  cover  this 
definition,  so  what  I  am  doing  is  elaborating  on  what  is  already 
included  in  the  EEOC  guidelines. 

Sexual  harassment  in  employment  is  any  attention  of  a  sexual  nature  in  the 
context  of  the  work  situation  which  has  the  effect  of  making  a  women  uncomfort- 
able on  her  job,  impeding  her  ability  to  work,  or  interfering  with  her  employment 
opportunities.  It  can  be  manifested  by  looks,  touches,  jokes,  innuendos,  gestures. 
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epithets,  or  direct  propositions.  At  one  extreme,  it  is  the  direct  demand  for  sexual 
compliance  coupled  with  the  threat  of  firing  if  a  woman  refuses.  At  the  other,  it  is 
being  forced  to  work  in  an  environment  in  which,  through  a  variety  of  means  such 
as  sexual  slurs  and/or  public  displays  of  derogatory  images  of  women  or  the  requii'e- 
ment  that  she  dress  in  revealing  clothing,  a  women  is  subjected  to  stress  or  made  to 
feel  humiliated  because  of  her  sex.  Sexual  harassment  is  behavior  which  becomes 
coercive  because  it  occurs  in  the  employment  context,  thus  threatening  both  the 
woman's  job  satisfaction  and  her  security. 

So,  what  we  are  talking  about  here  is  a  wide  range  of  behaviors 
that  run  the  gamut  from  patting  women's  bottoms  when  they  walk 
down  the  hall;  to  pinching;  to  repeated,  intrusive,  insistent  arms 
around  the  shoulder,  couched  in  friendliness  but  with  a  hidden 
agenda  underneath;  to  an  atmosphere  contaminated  with  degrad- 
ing comments,  jokes  or  innuendos,  and/or  references  to  women's 
bodies;  to  male  sexual  prowess;  questions  about  women's  sex  lives, 
to  public  displays  of  derogatory  images  of  women;  to  the  require- 
ment that  women  dress  in  costumes  that  leave  them  the  target  of 
sexual  comments  or  propositions  from  the  general  public;  all  the 
way  to  the  explicit  propositions  that  require  a  woman  to  engage  in 
sexual   relations   or  be   terminated   or   lose   deserved   promotions. 

We  at  Working  Women's  Institute  have  heard  of  all  such  in- 
stances. The  definition  that  I  read  to  you  earlier  has  evolved  out  of 
the  institute's  experience  with  literally  thousands  of  women  across 
the  country  of  every  age,  every  race,  every  economic  background, 
and  every  job  category  who  have  reported  sexual  harassment  to  us. 

Sexual  harassment,  then,  is  employment  discrimination  by 
means  of  sexual  blackmail,  being  a  comprehensive  pattern  of  hos- 
tile behavior  meant  to  underscore  women's  difference  from  and,  by 
implication,  inferiority  with  respect  to  the  dominant  male  group.  It 
is  closely  analogous  in  form  and  in  effect  to  race  discrimination.  It 
is  a  systemic,  arbitrary,  abuse  of  male  power  and  authority  used  to 
extract  sexual  favors,  remind  women  of  their  inferior  ascribed 
status,  and  deprive  women  of  employment  opportunities  and  equal- 
ity. 

The  effects  of  sexual  harassment,  among  other  things,  are  that  it 
causes  women  to  leave  jobs.  A  1979  study  by  Working  Women's 
Institute  showed  that  fully  66  percent  of  the  women  who  reported 
instances  of  sexual  harassment  to  us  were  fired  or  forced  to  quit  as 
a  direct  result  of  the  sexual  harassment. 

Sexual  harassment,  then,  contributes  to  women's  lower  rate  of 
continuous  employment,  to  our  situation  of  having  fewer  benefits 
on  our  jobs,  and  to  keeping  us  at  the  bottom  of  seniority  ladders.  It 
serves  to  reinforce  in  women  the  notion  that  if  we  value  our 
psychological  and  physical  integrity,  we  will  act  within  certain 
proscribed  limits  both  in  career  choices,  such  as  the  industries  that 
we  choose  to  apply  for  jobs  in,  or  in  our  personal  behavior,  such  as 
the  way  we  dress  or  whom  we  choose  to  talk  to  in  our  work  setting. 

Sexual  harassment  is  behavior  that  keeps  women  within  the 
confines  of  our  historical  role  as  persons  who  can  change  our 
circumstances  only  by  trading  on  our  sexuality.  It,  in  essence, 
underscores  the  traditional  notion  that  women's  primary  definition 
is  on  the  basis  of  our  sexuality. 

As  with  other  forms  of  employment  discrimination,  it  is  impor- 
tant here  to  keep  in  mind  that  it  must  be  measured  by  considering 
not  so  much  the  intent  as  the  effect  of  the  behavior.  I  want  to 
describe  to  you  a  little  bit  about  two  sorts  of  general  categories  of 
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sexual  harassment  that  have  emerged  in  Working  Women's  Insti- 
tute's experience. 

Indeed,  some  of  the  behavior  that  comes  to  our  attention  can  be 
readily  characterized  as  knee-jerk  sexual  harassment;  it  is  men 
who  are  unaccustomed  to  having  women  as  coworkers  or  colleagues 
in  the  working  environment  and  have  no  other  experience  as  to 
how  they  should  treat  women  other  than  as  sexual  objects.  In  our 
experience,  a  considerable  proportion  of  these  men,  when  they  are 
told,  as  the  EEOC  guidelines  tell  them,  that  sexual  harassment  is 
impermissible  behavior,  cease  the  behavior  and  it  is  no  longer  a 
problem. 

But  I  have  to  add,  unfortunately,  that  a  considerable  proportion 
of  the  sexual  harassment  that  comes  to  our  attention  is  not  benign, 
but  it  is  used  as  an  intentional  weapon  to  keep  women  out  of 
occupations  such  as  for  instance  coal  mining,  shipbuilding,  or  the 
construction  industry,  where  social  stereotypes  dictate  that  a 
woman  has  no  place  being.  These  are,  not  surprisingly,  occupations 
where  often  the  prevailing  wage  rate  is  much  higher  than  in 
traditionally  female  work. 

Before  closing,  I  want  to  speak  directly  to  the  assertion  that 
women  have  the  power  to  cut  off  sexual  harassment  simply  by 
saying  "No."  The  case  of  Sandra  Bundy,  recently  decided  in  the 
U.S.  Court  of  Appeals  for  the  District  of  Columbia,  and  who  is  in 
the  audience  today,  serves  to  illustrate  the  fallacy  of  this  kind  of 
thinking. 

Bundy  was  working  for  the  D.C.  Department  of  Corrections  and 
was  repeatedly  propositioned  by  several  different  male  coworkers 
and  supervisors  in  that  department.  Her  dilemma  was  that  each 
time  she  declined  the  propositions  or  suggestions  that  she,  for 
instance,  come  to  one  of  their  houses  or  come  to  a  motel  with  one 
of  them,  the  harassment  continued. 

So,  seeking  assistance  and  redress,  she  complained  up  the  chain 
of  command  about  the  harassment  to  other  males  in  higher  author- 
ity, some  of  whom  proceeded  to  launch  their  own  campaigns  of 
harassment  against  her,  and  one  of  whom  indeed  said,  and  I  quote, 
"Any  man  in  his  right  mind  would  want  to  rape  you."  This  is  the 
male  in  authority  to  whom  she  reported  the  problem  of  sexual 
harassment. 

Her  situation  illustrates  that  not  only  does  saying  "No"  not  solve 
the  problem,  but  complaining  frequently  does  not  either.  Indeed, 
not  only  did  the  harassment  not  stop  until  Bundy  filed  a  charge 
through  the  Federal  courts  under  title  VII  after  her  refusals,  but 
she  was  denied  deserved  promotions  after  the  advances  were 
turned  down  and  Bundy  is  one  of  the  lucky  ones;  she  is  still  on  her 
job.  Sixty-six  percent  of  the  women  in  the  Working  Women's  Insti- 
tute study  ended  up  without  a  job. 

The  Chairman.  Let  me  interrupt  you  a  second,  Ms.  Sauvigne.  I 
notice  that  we  have  a  statement  from  Ms.  Sandra  G.  Bundy  in  our 
materials.  Why  do  we  not  put  that  in  the  record? 

Ms.  Sauvigne.  I  hope  that  you  will  put  that  in  the  record;  that 
would  be  very  good. 

The  Chairman.  We  can  make  that  part  of  the  record. 

Ms.  Sauvigne.  Thank  you. 

The  Chairman.  Without  objection,  it  will  be  done. 
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Ms.  Sauvign6.  I  want  to  conclude  by  saying  that  this  committee 
cannot  demonstrate  its  concern  for  women  in  the  labor  force  by 
supporting  cutbacks  for  the  budget  for  EEOC  or  alterations  in 
Executive  Order  11246.  Moreover,  affirmative  action,  including 
goals  and  timetables,  must  be  viewed  as  the  backbone  of  efforts  to 
assure  women's  equality  of  opportunity.  And  those  policies  must  be 
backed  by  strong  enforcement,  including  the  capacity  to  address 
discrimination — that  is,  race  discrimination,  sex  discrimination,  na- 
tional origin,  religious,  and  age  discrimination — from  a  systemic 
perspective. 

The  sensible  approach  to  sexual  harassment,  as  well  as  to  other 
forms  of  sex  discrimination  and  other  forms  of  employment  dis- 
crimination in  general,  is  prevention,  and  the  EEOC's  current 
guidelines  focus  on  prevention  as  the  best  cure.  As  Ms.  Hall  said 
earlier,  it  seems  that  they  are  beginning  to  have  the  effect  of 
preventing  incidences  of  sexual  harassment  by  making  employers 
and  employees  aware  that  this  is  an  intolerable  working  condition. 

I  just  want  to  end  by  saying  that  Working  Women's  Institute 
agrees  that  it  is  utterly  unnecessary  to  amend  title  VII.  What  we 
need  is  emphasis  on  training  and  public  education,  backed  up  by 
strong  enforcement;  and  the  current  guidelines  provide  the  basis 
for  eradicating  sexual  harassment  as  a  form  of  employment  dis- 
crimination. 

[The  prepared  statement  of  Ms.  Sauvigne  follows:] 
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Chairman  Hatch,  Senator  Kennedy,  members  of  the  Committee: 
We  appreciate  the  opportunity  to  appear  before  you  to  testify  oo  the 
scope  and  impact  of  and  protection  available  against  sexual  harassment 
in  employment. 

My  name  is  Karen  Sauvigne'and  I  am  the  Program  Director  and  co-founder 
of  Working  Women's  Institute.  Working  Women's  Institute  is  a  national 
resource/research/service  center  that  deals  exclusively  with  sexual  harassment 
on  the  job.  Indeed,  in  1975  at  the  Institute's  formation  we  coined  the 
phrase  "sexual  harassment"  and  gave  a  name  to  a  formerly  taboo  dilemma  faced 
by  millions  of  working  women.  The  Institute  is  nationally  recognized  as  the 
pioneer  in  this  area;  its  resources  are  regularly  utilized  by  policy  planners, 
social  service  providers,  employers,  academic  researchers,  legal  practioners 
and  working  women  themselves. 

With  me  today  is  Joan  Vermeulen,  the  Institute's  Legal  Director,  who 
runs  Working  Women's  Institute's  National  Sexual  Harassment  Legal  Backup 
Center.  In  her  capacity  as  Legal  Director  Ms.  Vermeulen  consults  regularly 
with  attorneys  across  the  country  on  litigation  involving  sexual  harassment — 
she  is  indeed  one  of  the  nation's  foremost  experts  on  this  new  and 
developing  area  of  the  law.  Her  testimony  will  cover  the  law,  especially 
Title  VII  of  the  1964  Civil  Rights  Act,  as  it  applies  to  sexual  harassment 
in  employment. 

I  shall  start  by  laying  out  for  you  what  sexual  harassment  is  and 
how  it  affects  women  workers.  In  preparing  this  testimony  the  Institute 
has  drawn  on  Doth  its  own  research  and  on  the  experiences  of  countless 
women  who  are  the  victims  of  this  degrading  manifestation  of  sex  discrimination. 

The  Dilemma  of  Sexual  Harassment 

Equal  and  fair  treatment  of  women  on  the  job  is  as  important  to 
achieving  equal  opportunity  as  access  to  jobs  and  equal  pay.  Working 
Women's  Institute  recognized  that  tackling  the  problem  of  sexual  harassment 
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and  the  underlying  attitudes  that  foster  it  is  critical  if  meaningful 
advances  are  to  be  made  by  women  workers. 

Research  conducted  by,  among  others.  Working  Women's  Institute, 
New  Responses,  Inc.,  Redbook  magazine  and  the  Illinois  Task  Force  on 
Sexual  Harasssment,  show  that  sexual  harassment  affects  between  half 
and  three-quarters  of  working  women.  Indeed  the  1980  Merit  Systems 
Protection  Board  survey  of  federal  employees  found  that  over  40%  of  women 
in  the  survey  reporting  having  been  sexually  harassed  during  the  previous 
two  years.    We  characterize  sexual  harassment  as  the  most  widespread 
problem  women  face  in  the  workforce. 

Let  me  share  with  you  the  statements  of  some  of  those  facing  sexual 
harassment  to  illustrate  the  problem: 

Item:  I  was  very  excited  when  I  first  starting  working  in  advertising 
sales.  There  weren't  many  women  in  this  field  and  I  knew  I'd 
be  making  more  money  than  I  ever  had  before.  But  I  was  not 
prepared  for  the  sexual  trips  that  the  men  I  had  to  sell  to  put 
me  through.  Several  of  them  came  right  out  and  said  I'd  get  the 
sale  if  I  slept  with  them  -  others  weren't  so  out  in  the  open  but 
their  insistence  on  dates  and  dinner  were  just  as  hard  to  deal  with, 
tried  for  a  long  time  -  but  I've  decided  to  quit  the  business.  My 
superiors  expected  me  to  handle  it  -  but  I  can't  any  longer.  Even 
though  the  money's  out  there  these  guys  wouldn't  give  me  a  chance. 
It  was  a  big  joke  for  them. 

Itan:  The  boss'  son  was  just  assigned  to  my  department  and  he  thinks  he's 
God's  gift  to  v/omen.  No  matter  how  many  times  I  tell  him  to  cut 
it  out  he  keeps  on  pestering  me.  His  suggestive  stories,  the 
arm  around  the  shoulder,  the  hugs,  are  starting  to  drive  me  crazy 
and  my  work  is  suffering.  I  loved  my  job  until  this  and  God 
knows  I  need  the  job  -  but  I  don't  know  what  to  do.  I  feel 
trapped. 

Item:  My  daughter  came  home  in  tears  last  night  after  her  boss  cornered 
her  in  the  hallway  and  tried  to  take  advantage  of  her.  It's 
her  first  real  job  and  this  has  really  frightened  and  confused  her. 
My  first  impulse  was  to  kill  him.  My  wife  and  I  are   rnally 
upset;  we  don't  know  how  to  protect  her  and  still  give  her  the 
freedom  to  develop  her  own  career. 


Merit  Systems  Protection  Board,  Summary  of  Preliminary  Findings 
on  Sexual  Harassment  in  the  Federal  Workplace  (September  1980). 
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Sexual  harassment  in  employment  is  any  attention  of  a  sexual 
nature  in  the  context  of  the  work  situation  which  has  the  effect  of 
making  a  woman  uncomfortable  on  the  job,  impeding  her  ability  to  do  her 
work  or  interfering  with  her  employment  opportunities.  It  can  be  mani- 
fested by  looks,  touches,  jokes,  innuendoes,  gestures,  epithets  or  direct 
propositions.  At  one  extreme,  it  is  the  direct  demand  for  sexual  compliance 
coupled  with  the  threat  of  firing  if  a  woman  refuses.  At  the  other,  it  is 
being  forced  to  work  in  an  environment  in  which,  through  various  means,  such 
as  sexual  slurs  and/or  the  public  display  of  derogatory  images  of  women, 
or  the  requirement  that  she  dress  in  revealing  clothing,  a  woman  is  subjected 
to  stress  or  made  to  feel  humiliated  because  of  her  sex.  Sexual  harassment 
is  behavior  which  becomes  coercive  because  it  occurs  in  the  employment 
context,  thus  threatening  both  a  woman's  job  satisfaction  and  security. 

Sexual  harassment  is  perhaps  the  closest  counterpart  in 
women's  experience  to  racial  discrimination.  It  is  a  comprehensive 
pattern  of  hostile  behavior  meant  to  underscore  your  differences  from,  and 
(by  implication)  your  inferiority  with  respect  to,  the  dominant  group.  Not 
surprisingly,  black  women  have  been  in  the  forefront  of  this  issue;  they 
have  brought  a  disproportionately  large  number  of  these  claims. 

A  brief  glance  at  the  position  of  women  in  the  economic  hierarchy 
will  serve  to  explain  women's  vulnerability  to  sexual  harassment  on  the 
job.  Women  are   overwhelmingly  employed  in  low  status,  low  paying,  dead-end 
jobs,  primarily  in  the  clerical  (35%  of  all  women  workers)  and  service  (19. Gf^ 
of  all  women  workers)  areas. ^  Less  than  3%  of  engineers,  5%  of  dentists, 
11%  of  physicians,  13%  of  attorneys,  19%  of  scientists  and,  perhaps  most 
important,  25%  of  all  salaried  managers,  officials  and  administrators. 


2.  U.S.  Dept.  of  Labor,  Bureau  of  Labor  Statistics,  Employment  and  Earnings 
(May  1980). 
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are  women.    In  economic  terms,  women  earn  $.59  for  every  $1.00  earned  by 
by  comparably  employed  men;  and  the  gap  between  male  and  female  earnings 
has  not  decreased  since  the  passage  of  Title  VII  in  1964. 

Viewed  in  the  context  of  the  employment  realities  of  women,  it 
would  be  hard  to  underestimate  the  far-reaching  and  pervasive  impact  that 
sexual  harassment  has  had  on  circumscribing  their  work  options  and 
opportunities.  Whether  it  takes  place  in  the  office  or  the  factory,  sexual 

harassment  is  the  assertion  of  pawer  by  men  over  women  who  are  perceived  to 

4 
be  in  a  vulnerable  position  with  respect  to  male  authority.   Being  an 

5 
assertion  of  power,  sexual  harassment  serves  to  reinforce  in  women  the 

notion  that,  if  they  value  their  psychological  and  physical  integrity,  they 

must  function  within  certain  limits,  both  in  terms  of  work  choices  and 

personal  behavior. 


3.  U.S.  Deot.  of  Labor,  Bureau  of  Labor  Statistics,  Employment  and  Earnings 
(Jan. 1980). 

4.  This  perception  of  vulnerability  is  indeed  accurate.  In  a  study  undertaken 
for  Working  Women's  Institute,  Crull  found  that  of  92  women  who  had 

contacted  Working  Women's  Institute  for  assistance  with  a  sexual  harassment 
problem  on  the  job:  more  than  75%  v/ere  single,  separated,  divorced  or 
widowed;  over  50%  were  the  sole  support  of  their  families  and/or  themselves; 
51*  of  those  v/orking  full-time  earned  $150.  or  less  per  week  before  taxes; 
53%  were  clerical  workers;  and  15%  were  service  v/orkers.  Crull,  THp  Tmn^rt. 
of  Sexual  Harassment  on  the  Job:  ,A  Profile  of  the  Experiences  of  92  Women, 
Working  Women's  Institute,  Research  Series,  Report  No. 3  (1979),  2  (herein- 
after referred  to  as  Crull).  This  perception  is  shared  by  many  Fair 
Employment  Practices  Agencies  which  responded  to  a  1977  Working  Women's 
Institute  survey*  See  Responses  of  Fair  Employment  Practices  Agencies 
to  Sexual  Harassment  Complaints:  A  Report  and  Recomrnendations,  '.-.or king 
Women's  Institute,  Research  Series,  Report  No. 2  (1978). 

5.  Erving  Goffman  has  written  that  superiors  can  often  be  recognized  by  their 
exercising  of  familiarities  toward  a  subordinate,  which  the  subordinate 

is  not  allowed  to  reciprocate.  Such  familiarities  include  touching, 
teasing,  informal  demeanor,  using  familiar  address  and  asking  for  personal 
information.  Goffman,  The  Nature  of  Deference  and  Demeanor,  LVIII  American 
Anthropoligist  473  (1956).  Likewise  Argyle  concluded  that  power  is  communicated 
to  another  by  bodily  contact,  physical  proximity  and  position,  gestures, 
posture,  nodding  or  smiling,  and  silences  or  interruptions.  Argyle, 
Psychology  of  interpersonal  Behavior  (1967).  See  also  Henley  which 
applies  these  theories  to  interactions  between  women  and  men.  Henley, 
Body  Polities:  Power,  Sex  and  Non-Vgrbal  Communication  (1977). 
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Sexual  harassment  is  the  quintessential  expression  of  the 
stereotypic  role  expectations  of  both  sexes.  When  men  sexually  harass 
women,  they  are  are  saying  that  a  woman's  legitimate  function  is  that  of 
a  sexual  object,  thus  denying  her  role  as  a  contributing  member  of  the 
workforce.   This  is  dysfunctional  for  women  workers  in  several  respects. 
First,  by  in  effect  challenging  a  woman's  right  to  function  as  a  worker, 
through  the  underscoring  of  a  socially  imposed  incongruity  between  her  role  as 
a  woman  and  as  a  worker,  sexual  harassment  causes  women  to  experience  conflict, 
tension  and  stress  which  may  well  interfere  with  their  work  performance.  To 
the  extent  that  women  internalize  this  role  conflict  and  societal  expectations, 
it  will  affect  their  motivation  and  their  belief  that  they  can  advance  up  the 
career  ladder,  thus  preventing  them  from  applying  for  or  obtaining  promotions 
or  openings  that  are  perceived  to  be  men's  jobs.  Secondly,  by  reinforcing 
the  primacy  of  v/omen's  sexual  identity  to  their  male  colleagues,  both 
supervisors  and  co-vorkers,  it  is  less  likely  that  they  will  be  viewed  as 
persons  capable  of  undertaking  demanding  work  and,  consequently,  less  likely 
that  they  will  be  presented  with  the  chance  to  do  so.  Finally,  to  the  extent 
that  women  are  able  to  continue  to  function  and  indeed  succeed  in  such  an 
atmosphere  their  male  collegues  are  likely  to  chalk  such  success  up  to  a 
woman's  manipulation  of  her  sexuality, thus,  once  again,  failing  to  acknowledge 
her  ability  as  a  worker. 

An  example  of  this  syndrome  can  clearly  be  seen  in  the  experiences  of 
women  who  have  obtained  work  in  the  traditionally  male  dominated  trades. 
Female  craft  apprentices  report  experiencing  a  combination  of  sexual  advances, 
allusions,  teasing,  jokes,  horseplay,  crude  comments,  such  as  explicit  offers 
of  sex  for  money,  and  even  physical  assaults  from  their  fellow  workers.  At 


6.  Evans,  Sexual  Harassment:  Women's  Hidden  Occupational  Hazard,  The 

Victimization  of  Women  (Chapman  and  Bates,  eds.)  (1978),  203-223  at  204-205. 
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the  same  time,  they  complain  of  minute  scrutiny  of  their  v;ork  and  a  "chivalry" 
which  is  used  to  deny  them  the  opportunity  to  participate  in  work  assignments. 

Sexual  harassment  is  most  commonly  understood  as  a  direct  proposition 
from  a  superior  with  firing  the  penalty  for  refusal.  Termination  is  not 
however  the  only  penalty  that  is  inflicted  on  women  by  sexual  harassment  and 
their  response  to  it.  Others  include:  negative  job  evaluations:  poor 
personnel  recommendations;  denial  of  overtime;  demotions;  injurious  or  undesired 
transfers;  reassignment  to  less  desirable  shifts,  hours  or  locations  of  work; 
loss  of  job  training;  and  being  subjected  to  impossible  performance  standards. 

The  situation  is  just  as  serious  when  the  harassment  comes  from 
co-workers.  Peers  can  exert  tremendous  power  over  a  woman's  ability  to  remain 
on  the  job.  They  can  sabotage  work  directly  and  indirectly.  Even  absent 
such  overt  undermining  efforts,  they  can  render  the  work  environment  so 
tense  and  intolerable  or  even  hostile  as  to  force  a  woman  to  leave  the  job. 

Clients  and  customers  are  unfortunately  also  a  frequent  source  of 
sexual  harassment.  This  is  often  caused  by  an  explicit  requirement  by 
the  employer  that  a  woman  wear  revealing  clothing  or  that  she  aquiesce 
in  the  permissive  environment  of  the  worKplace,  Harassment  from  this  quarter 
is  similar  in  its  impact  to  that  from  co-workers.  The  work  environment 
becomes  increasingly  stressful  and  degrading, thus  interfering  with  a 
woman's  job  performance  and  often  resulting  in   her  departure  from  the  job. 

Sexual  harassment  thus  impedes  women's  equal  employment  opportunity 
in  direct  and  indirect  ways.  Directly,  by  conditioning  advancement  or 
continued  employment  on  accepting  explicit  propositions  for  sexual  compliance. 
Indirectly,  through  either  denying  women  work  opportunities  based  on  the 
belief  that  they  are  sexual  objects^  and  therefore  not  real  v/orkers; 


7.  Goodman,  Sexual  Demands  on  the  Job,  4  Civ.  Lib.  Rev.  55-56  (1978). 
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or  actively  impeding  ttiem  in  the  performance  of  their  jobs  through 
non-cooperation,  sabotage  or  the  creation  of  an  anti-woman  work  environment. 

The  experience  of  sexual  harassment  on  the  job  has  had  a  substantial 
negative  impact  on  women's  ability  to  achieve  economic  equality.  Sexual 
harassment  contributes  directly  to  their  lack  of  job  advancement  by  causing 
them  to  be  fired,  lose  promotions  and/or  raises,  or  be  forced  into  resigning. 
CrulTs  study,  undertaken  for  the  Institute,  found  that  24%  of  the  women 
responding  were  fired  as  a  result  of  refusing  and/or  complaining  about  the 
sexual  harassment  they  had  experienced.  Another  42%  eventually  resigned  from 
their  jobs,  either  because  they  could  not  stop  the  harassment  or  because  their 
complaints  led  to  retaliation  or  other  forms  of  work  harassment,  such  as 
negative  performance  evaluations,  excessive  work  loads  and  jeopardized 
promotions. 

The  significance  of  these  figures  should  not  be  downplayed.  Mot  only 
does  sexual  harassment  contribute  to  the  higher  female  rate  of  unemployment,^ 

g 

its  influence  also  contributes  to  women's  lower  rate  of  continuous  employment. 
With  such  attendant  consequences  as  failure  to  advance  on  the  job  or  to 
receive  on-the-job  training,  loss  of  non-transferable  fringe  benefits  and 
failure  to  accumulate  seniority  rights. 

Sexual  harassment  interferes  with  a  woman's  ability  to ferform  her 
job  even  when  it  does  not  result  in  her  departure  from  work.  It  effects 
a  cumulative  disadvantage  on  her  as  she  must  devote  time  and  energy  to 
handling  advances,  remarks  and/or  situations  that  could  otherwise  be  expended 
on  her  work.  CrulTs  study  found  that  83%  of  the  respondents  felt  that 


a.  U.S.  Dept.  of  Labor,  Bureau  of  Labor  Statistics,  Employment  and  Un- 
employment in  1976  (Special  Labor  Force  Report  No.  1995  (1977). 

9.  Department  of  Labor  Statistics  for  1973  indicated  that  women  averaged 
only  2.8  years  of  continuous  service  with  the  same  employer,  while  men 

averaged  4.6  years.  U.S.  Dept.  of  Labor.  Handbook  on  Women  Workers  (1975). 
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sexual  harassment  had  interfered  in  some  way  with  their  ability  to  do  their 
work.  Some  suffered  a  loss  of  self-confidence  because  they  had  come  to 
doubt  their  ability  to  handle  themselves  professionally  and  socially.  Many 
began  to  dread  going  to  work  and  lost  their  desire  to  be  successful. 
The  end  result  for  women  who  remain  on  the  job  is  a  double  bind  situation. 
The  very  people  who  they  must  v/ork  with,  who  teach  them  their  jobs  and  eval- 
uate their  performance,  are  the  people  they  must  avoid. 

Not  surprisingly,  women  who  are  the  victims  of  sexual  harassment 
at  work  experience  stress  symptoms  similar  to  those  experienced  by  persons 
working  under  conditions^ more  cormonly  understood  to  cause  stress,  such  as 
poor  lighting,  speed-up  and  inadequate  ventilation.    Psychologically, 
these  include  feelings  of  power! essness,  fear,  anger,  nervousness,  decreased 
job  satisfaction  and  diminished  ambition.  These  were  reported  by  95%  of  the 
women  in  Crull's  study.  In  the  case  of  12%  of  those  respondents,  these 
stress  symptoms  were  so  severe  that  therapeutic  help  was  sought. 

Physical  stress  symptoms,  including  headaches,  nausea  and  weight  change, 

12 
were  experienced  by  63%  of  these  women. 

Sexual  harassment  is  thus  both  an  occupational  health  hazard  and  an 

economic  barrier  for  v/omen.  It  has  operated  to  confine  women  to  the 

traditionally  female  jobs  and  ito  keep  them  out  of  the  non-traditional  jobs. 

It  is  deep  rooted  in  our  popular  culture  and  the  resistance  to  treating 

it  seriously  as  a  substantive  employment  barrier  for  women  remains  strong. 

This  is  so  in  spite  of  the  fact  that  sexual  harassment  has  a  pronounced 

impact  on  reducing  women  workers'  job  effectiveness  and  productivity. 

Sexual  harassment  harms  the  invdividual,  the  employer  and  society.  Women 

are  frustrated  in  their  attempts  to  obtain  meaningful  work  and  equal  economic 


10.  Crull ,  supra  at  4. 


11.  Stellman  and  Oaum,  Work  is  Dangerous  to  Your  Health  (1973). 

12,  Crull ,  supra  at  4. 
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and  employment  opportunities,  the  employer  is  denied  the  full  efficiency 
and  productivity  of  its  female  work  force  while  society  loses  the  special 
contribution  that  individual  women  workers  could  have  made. 

Legal  Remedies  for  Sexual  Harassment 

A  comprehensive  legal  framework  now  exists  for  combatting  the  various 
manifestations  of  sexual  harassment  on  the  job.  The  heart  of  this  problem 
lies  in  Title  VII  of  the  Civil  Rights  Act  of  1964  and  the  stance  of  the 
EEOC  which  is  empowered  to  enforce  the  Act.  The  progress  women  have  made  in 
terms  of  securing  legal  redress  for  sexual  harassment  has  been  remarkable. 
Until  1975  there  was  not  even  a  name  which  women  could  use  to  refer  to  the 
experience  of  sexual  harassment.  By  1977  the  first  landmark  decisions  had 
come  down,  in  the  cases  of  Barnes  v.Costle.  561  F.  2d  983  (D.C.  Cir.  1977) 
and  Tomkins  v.  Public  Service  Electric  &  Gas  Co.,  568  F  2d.  1044  (3rd  Cir.  1977), 
holding  that  sexual  harassment  was  impermissable  employment  discrimination 
witihin  the  meaning  of  Title  VII. 

The  legal  protections  now  available  to  women  fall  into  four  distinct 
categories:  sexual  harassment  by  supervisors  and  other  higher  echelon 
management  personnel;  sexual  harassment  by  co-workers;  sexual  harassment 
by  clients,  customers  and  the  general  public;  and  sexually  degrading  work 
environments. 

1.  Sexual  Harassment  By  Supervisors.   An  employer  will  be  absolutely 
liable  for  sexual  harassment  by  supervisory  personnel  where  continued  employment 
or  advancement  is  implicitly  or  explicitly  conditioned  on  acquiescence 
to  the  supervisor's  sexual  demands.  The  liability  exists  irrespective  of 
whether  the  employer  had  any  knowledge  of  the  harassment  and  indeed, 
irrespective  of  whether  the  supervisor's  conduct  violated  explicit  company 
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policy.  See:  Barnes  v.  Costle.  561  F.  2d  983  (D.C.  Cir.  1977);  Miller 
V.  Bank  of  America,  600  F,  2d  211  (9th  Cir.  1979);  EEOC  guidelines  on 
sexual  harassment  sec.  1604,11 (c),  codified  at  29  C.F.R.  1604  11(c). 

2.  Sexual  Harassment  by  Co-workers.  The  employer  will  be  liable  for 
sexual  harassment  by  co-workers  which  has  a  negative  impact  on  a  woman's 
terms  and  conditions  of  employment,  in  those  situations  where  the  employer 
knew  or  should  have  known  of  the  conduct  and  failed  to  take  timely  and 
appropriate  corrective  action.   See:  Continental  Can  v.  State  of  Minnesota, 

22  FEP  1809  (Minn.  1980),  EEOC  guidelines  on  sexual  harassment  sec.  1604  11  (d), 
cofified  at  29  C.F.R.  1604.11(d). 

3.  Sexual  Harassment  by  Clients  and  Customers.   An  employer  may  be 
liable  for  sexual  harassment  by  clients,  customers  or  the  general  public  where 
it  has  actual  or  constructive  knowledge  of  the  harassment  and  failed  to 

take  appropriate  and  timely  corrective  action.  In  a  decision  issued  in 
January  1981  by  the  federal  district  court  for  the  Southern  District  of 
New  York,  EEOC  v.  Sage  Realty,  24  /EP  1521  (SONY  1981),  an  employer  was 
found  liable  for  sexual  harassment  by  memebers  of  the  general  public  which 
resulted  from  a  reqirement  that  the  plaintifi"  wear  a  revealing  uniforw. 
While  this  area  of  the  law  is  still  developing  it  seems  clear  that  the 
employer  has  a  duty  to  take  corrective  steps  when  an  employee  complains  of 
sexual  harassment  by  clients,  customers  andother  non-employees.  See  also: 
EEOC  guidelines  on  sexual  harassment  sex.  1604, 11(e),  codified  at  29  C.F.R. 
1604.11(e). 

4.  Sexually  Degrading  Work  Environment.  In  a  landmark  decision, 
Bundy  v.  Jackson.  24  FEP  115?^(D.C.  Cir.  1981),  the  D.C.  Circuit  has 
ruled  that  Title  VII  is  violated  where  sexual  advances,  remarks  and  other 
verbal  and  non-verbal  conduct  create  a  substantially  discriminating 
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aork  environment,  regardless  of  whether  the  complaining  employee  lost 
any  tangible  benefits  as  a  result  of  the  sexual  harassment.  This  decision 
represents  an  extension  to  the  area  of  sex  discrimination  of  a  line  of  cases 
holding  that  racial  discrimination  generates  a  psychologically  harmful  v/ork 
atmosphere.  See:  Rogers  v.  EEOC,  454  F.  2d  234  {5th  Cir.  1971);  Gray  v. 
Greyhound  Lines,  East,   545  F.  2d  169(0. C.  Cir.  1976).  The  parameters 
of  what  constitutes  a  sexually  degrading  work  environment  will,  of  course, 
be  determined  over  a  period  of  time,  as  the  courts  and  the  EEOC  consider 
more  of  these  cases.  The  decisions  of  the  courts  and  the  EEOC  in  the  racial 
atmosphere  cases  provide  some  guidance  as  to  the  types  of  conduct  that  may 
be  included.  Thus,  for  example,  in  United  States  v.  City  of  Buffalo,  457  F. 
Supp.  612,  632-35  (W.D.N.Y.  1978),  the  court  cited  the  following  conduct  as 
contributing  to  a  work  environment  heavily  charged  with  racial  discrimination: 
racially  derogatory  materials,  such  as  a  drawing  of  a  hooded  rider 
with  the  legend  "KKK  Lives,"  displayed  in  work  areas;  the  wearning  of  "Wallace 
for  President"  buttons  by  on-duty  white  police  officers;  a  picture  of  Martin 
Luther  King  and  his  family  with  the  words  "A  bunch  of  niggers"  written 
across  it  posted  in  the  work  area;  and  a  picture  of  Dr.  King  with  a  hole  cut 
in  the  head  and  a  live  bullet  placed  in  it  on  public  display  in  the  precinct 
house.  It  is  not  difficult  to  imagine  analogous  conduct  targeted  at  women 
employees. 

The  breadth  of  legal  protections  available  to  combat  sexual  harassment 
on  the  job  is  in  no  small  measure  due  to  the  foresight  and  diligence  of 
the  EEOC.  The  Commission  has  indeed  long  been  sensitive  to  the  impact  of 
sexual  harassment  in  the  employment  context.  It  recognized  early  on  that 
sexual  harassment  was  a  form  of  employment  discrimination  and  not  simply  a 
personal  problem  between  a  woman  and  her  male  supervisor.  In  the  guidelines 
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on  sexual  harassment  it  published  in  November  1980  the  Commission  formalized 
its  position  and  affirmed  the  trend  in  the  federal  courts  to  recognize 
sexual  harassment  as  a  form  of  sex  discrimination  in  violation  of  Title  VII. 
As  the  courts  have  done,  the  EEOC  also  extended  that  concept  to  include 
sexual  harassment  from  co-workers  and  working  environments  polluted  by 
sexual  harassment;  the  Commission  has  thus  been  an  important  force  in 
women's  efforts  to  achieve  equality  of  opportunity  in  the  workforce. 

Both  the  EEOC  and  the  majority  of  appellate  courts  which  have 
considered  complaints  of  sexual  harassment  have  handled  these  in  the  same 
wayt -that  other  complaints  of  employment  discrimination  are  handled,  and 
have  held  the  employer  strictly  liable  for  sexual  harassment  by  supervisory 
employees.  This  position  represents  an  appropriate  application  of 
general  Title  VII  law  and  principles  to  instances  of  sexual  harassment. 
Thus  in  cases  involving  more  generally  recognized  types  of  discrimination  courts 
have  held  the  employer  liable  for  discriminatory  conduct  by  supervisors  and 
managers  even  in  instances  were:  the  employer  had  no  knowledge  of  the 
discrimination;  there  were  company-wide  anti-discrimination  policies  in  effect; 
the  supervisor  did  not  have  the  authority  to  fire;  and  the  supervisor  had 
misreprej'ented  company  policy.  Even  where  the  employer  had  an  exemplary 
record  in  terms  of  its  anti -discrimination  efforts  at  upper  levels  of 
;nanagement,  liability  has  been  found  for  discriminatory  conduct  by  a 
lower  echelon  supervisor.  See:  Young  v.  Southwestern  Savings  and  Loan 
Assc. ,  509  F.  2d  140  (5th  Cir.  1975);  Anderson  v.  Methodist  Evangelical 
Hospital.  464  F.  2d  723  (6th  Cir.  1972);  Tidwell  v.  American  Oil  Co., 
332  F.  Supp.  424  (D.  Utah  1971).  In  a  fundamental  sense,  this  approach 
to  employer  liability  under  Title  VII  constitutes  a  recognition  that 
little  if  any  progress  will  be  made  toward  eradicating  discrimination 
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if  the  employer  is  able  to  hide  behind  a  shield  of  individual  employee 
action. 

Unfortunately  the  trial  courts  have  too  often  deviated  from 
applying  standard  Title  VII  law  to  sexual  harassment  cases.  In  particular 
they  have  added  a  more  stringent  burden  by  inappropriately  requiring  actual 
notice  of  the  harassment  to  the  employer  before  it  will  be  held  responsible 
for  the  conduct  even  of  supervisors.  The  extremes  to  which  the  trial 
courts  have  gone  is  illustrated  by  a  case  from  the  District  of  Columbia, 
Vinson  v.  Taylor.  22  E.P.D.<fl30,  708  (D.D.C.  1980).  The  plaintiff, 
a  bank  teller,  alleged  two  years  of  sexual  harassment,  including  sexual 
Innuendoes  and  remarks,  as  well  as  rape  and  40  to  50  incidents  of  coerced 
Intercourse,  by  her  supervisor,  the  branch  manager,  who  v/as  also  an 
Assistant  Vice  President  at  the  Bank.  The  defendent  denied  all  the  alle- 
gations and  alleged  that  the  suit  was  the  result  of  a  dispute  as  to  who 
should  be  appointed  head  teller.  Their  stories  could  hardly  been  more 
opposed.  The  court's  response  however,  was  not  to  attempt  to  establish 
what  had  happened  so  much  as  to  absolve  the  Bank  of  any  liability;  it  held 
that  her  failure  to  report  the  harassment  to  higher  level  management 
nullified  any  liability  on  the  part  of  the  Bank. 

The  result  the  court  reached  is  utterly  at  variance  with  Title  VII 
law,  which  holds  the  employe  liable  for  the  discriminatory  acts  of 
supervisory  personnel  such  as  branch  managers  and  vice  presidents.  It 
points  up  the  underlying  problem  that  ..not  all  courts  understand  that 
sexual  harassment  is  employment  discrimination  and  are  therefore  reluctant 
to  hold  the  employer  responsible  for  what  is  considered  personal  misconduct 
by  the  supervisor.  What  gets  overlooked  in  this  analysis  is  that  the 
Impact  of  this  so-called  personal  conduct  is  on  the  v/oman's  employment. 
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As  our  introductory  comments  establish,  sexual  harassment  also 
has  a  deleterious  and  discriminatory  affect  v/hen  it  comes  from  co-v/orkers, 
clients,  customers  and/or  the  general  public,  or  when  it  creates  a  hostile, 
intimidating,  or  degrading  work  atmosphere.  The  EEOC  correctly  follows 
developing  case  law  by  holding  the  employer  liable  for  these  forms  of 
harassment.  Indeed  it  is  the  position  of  Working  Women's  Institute  that 
employers  —  who  have  the  capacity  to  prevent  these  forms  of  sexual 
harassment  by  taking  appropriate  care  in  selecting,  training  and  establishing 
rules  for  its  employees  and  in  determining  the  working  evnironment  —  should 
be  held  strictly  liable  for  these  forms  of  harassment.  Because  sexual 
harassment  is  such  a  widespread,  pervasive  phenomenon  and  has  received 
so  much  public  attention  in  recent  years,  all  employers  should  be  on  notice 
that  sexual  harassment  is  occurring  within  their  workforce. 

The  solution  to  sexual  harassment  is  not  to  amend  Title  VII  to 
include  sexual  harassment  or  to  specify  new  standards  for  liability. 
Sexual  harassment  is  a  form  of  sex  discrimination,  which  is  already 
prohibited  by  Title  VII.  It  is  not  something  which  stands  apart  from  all 
tne  other  forms  of  employment  discrimination,  on  its  own.  To  amend  the 
statute  will  only  reinforce  the  misconception  of  those  who  do  not 
acknowledge  that  it  is  sex  discrimination.  The  appellate  court  decisions, 
the  recent  promulgation  of  the  EEOC  guidelines  on  sexual  harassment,  and 
these  public  hearings  should  serve  to  educate  the  judiciary  to  the  real 
discriminatory  impact  of  sexual  harassment  on  the  job. 

Conclusion 


Sexual  harassment  in  the  v/orkplace  will  not  disappear  by  itself; 
the  attitudes  that  foster  it  are  too  ingrained  and  pervasive  in  our  society. 
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Employers  must  take  responsibility.  They  must  issue  policy  statements 
condemning  sexual  harassment  in  writing  to  every  employee,  post  them  in 
conspicuous  places  in  the  workplace,  and  add  them  to  affirmative  action 
plans  and  union  contracts.  There  must  be  on-going  training  programs  for 
all  employees  describing  sexual  harassment  and  making  it  clear  that  it  will 
not  be  tolerated  in  any  form.  Employees  and  agents  (especially  where  women 
are  in  non-traditional  jobs)  should  be  made  aware  of  specific  disciplinary 
methods  that  will  be  used  for  violators.  Grievance  procedures  for  reporting, 
investigating,  and  hearing  claims  of  sexual  harassment  should  be  instituted 
and  publicized. 

Employers,  thus,  must  respond,  investigate,  and  act,  when  a  worker 
complains  of  sexual  harassment.  This  will  allow  the  worker  to  efficiently 
do  her  job  without  the  added  pressure  presented  by  sexual  harassment.  While 
employers  cannot  be  held  resonsible  for  their  workers'  attitudes,  they 
can  be  held  responsible  for  the  employment  consequences  resulting  from 
their  workers'  actions.  Employers  must  train  and  sensitize  their  male 
employees  to  the  problem  of  sex  discrimination  and  harassment,  particularly 
where  women  workers  enter  non-traditional  johs.  Gcvernment  policy  should 
encourage  such  action  by  employers.  Only  when  sexual  harassment  is  no  longer 
implicitly  sanctioned  by  inaction  and  inattention  can  the  work  environment 
become  tolerable  and  nondiscriminatory  for  all  workers. 
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The  Chairman.  Thank  you. 

Ms.  Sauvigne.  We  have  one  more. 

The  Chairman.  Go  ahead,  Senator. 

Senator  Kennedy.  Mr.  Chairman,  I  am  going  to  have  to  excuse 
myself,  so  I  would  just  like  to  submit  some  questions.  I  have  just  a 
very  brief  comment. 

I  want  to  thank  you  for  the  presentations  that  have  been  made 
here  this  morning.  It  seems  to  me  that  they  are  very  powerful  and 
very  compelling  as  to  the  importance  of  the  continuation  of  the 
effects  test,  which  I  think  all  of  you  have  commented  on,  and 
which  I  think  is  basically  under  assault  at  this  time,  not  only  in 
these  kinds  of  guidelines,  but  also  on  the  question  of  housing  and 
other  activities  and  legislation.  I  think  you  have  made  an  impor- 
tant case  on  that  issue,  which  we  will  be  debating  in  the  Senate. 

The  importance  of  industrjrwide  complaints — I  think  this  case 
was  very  strong  and  I  would  hope  that  you  would  give  us  addition- 
al information.  I  am  sure  we  are  going  to  be  asked  about  it  and  we 
are  going  to  have  to  come  up  with  facts  and  figures. 

I  think  a  strong  case  has  been  made  with  regard  to  the  reduction 
in  the  funding  program,  even  though  it  has  not  been  focused  on  the 
sexual  harassment  situation  in  EEOC,  and  that  further  reductions 
in  the  funding  of  that  program  will  delay  individual  cases.  If  there 
is  an  attack  or  assault  on  class  actions,  effectively  what  we  are 
doing  is  denying  a  remedy  for  what  I  consider  to  be  probably 
hundreds  of  thousands  of  cases. 

I  think  you  have  all  made  a  very  compelling  case.  It  seems  to  me 
that  we  are  either  interested  as  a  people,  as  a  society,  and  as  a 
Congress  in  what  has  been  established  by  law  or  we  should  change 
the  law.  If  we  want  to  repeal  those  laws,  let  us  say  we  repeal  them 
and  let  us  not  eat  them  alive  by  reducing  the  effective  enforcement 
of  them — let  us  face  up  to  it.  I  think  that  is  what  you  are  really 
challenging  us  to  do  at  this  time,  by  dealing  with  the  arguments 
that  have  been  made  in  the  past,  and  dealing  with  them  very 
effectively. 

I  think  you  have  made  an  extremely  strong  case.  I  just  want  to 
say  that  there  is  a  great  deal  of  interest  in  this  issue  on  this 
committee,  certainly  by  my  colleagues  on  this  side,  and  I  am  sure 
the  majority  as  well.  I  am  sure  you  are  aware  that  at  this  particu- 
lar time,  most  of  our  colleagues  are  back  in  their  constituencies.  I 
hope  we  hear  from  you  back  there  as  well;  I  am  sure  we  will. 

I  want  to  thank  all  of  you  for  coming  and  for  the  very,  very  fine 
presentations  that  were  made;  they  have  really  been  excellent. 

Mr.  Chairman,  I  would  like  to  just  submit  some  questions  to 
them  in  writing  so  that  we  can  begin  to  build  the  kind  of  record 
which  we  are  going  to  need  to  continue  the  progress  that  has  been 
made  to  date,  which  I  think  you  have  acknowledged,  but  which  I 
think  you  have  also  pointed  out  there  is  still  a  long  way  to  go  on. 

Thank  you. 

The  Chairman.  Thank  you.  Senator  Kennedy. 

Ms.  Vermeulen? 

Ms.  Vermeulen.  Thank  you.  I  will  try  and  be  brief,  and  going 
last,  I  have  an  advantage  in  that  area. 

I  am  Joan  Vermeulen.  I  am  the  director  of  the  National  Sexual 
Harassment  Legal  Back-Up  Center.  In  that  capacity,  I  work  with 
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attorneys  across  the  country  who  are  handling  sexual  harassment 
cases  both  in  the  courts  and  before  the  agencies. 

I  would  like  to  underscore  the  fact  that  a  comprehensive  legal 
framework  now  exists  for  combating  sexual  harassment  on  the  job. 
In  that  regard  I  would  call  your  attention  to  our  testimony,  par- 
ticularly pages  9  through  11,  in  which  we  discuss  the  existing  legal 
protections  in  some  detail.  These  have  been  achieved  through  a 
series  of  Federal  appellate  court  decisions  and  by  the  EEOC's  codi- 
fication of  these  holdings  in  its  guidelines  on  sexual  harassment. 

I  might  note  for  your  benefit  that  women  had  no  term  to  refer  to 
what  was  happening  to  them  on  the  job  prior  to  1975,  when  we 
developed  the  term  of  art,  sexual  harassment.  The  first  decisions 
holding  that  sexual  harassment  was  impermissible  employment 
discrimination  under  title  VII  came  down  in  1977.  In  the  8V2  years 
since  that  time,  we  have  made  tremendous  progress  in  this  area, 
and  I  would  suggest  to  you  that  part  of  the  reason  for  that  progress 
is  that  in  a  fundamental  sense,  honest,  decent  people  understand 
this  to  be  hostile  and  discriminatory  behavior. 

Sexual  harassment  is  now  recognized  by  the  majority  of  courts  as 
employment  discrimination,  impermissible  under  title  VII.  In  spite 
of  those  who  would  portray  it  as  trivial  or  as  natural  to  the 
relationship  between  men  and  women,  the  courts  have  understood 
that  its  impact  is  on  women's  employment  opportunities.  Women 
are  fired;  they  lose  promotions  and  raises;  they  are  forced  to  quit 
their  jobs  because  of  sexual  harassment  and  their  response  to  it. 

Working  Women's  Institute,  however,  is  opposed  to  any  effort  to 
amend  title  VII  to  specifically  include  sexual  harassment.  Our 
concern  is  that  doing  this  will  only  reinforce  the  misconception  of 
those  who  will  not  acknowledge  that  this  is  employment  discrimi- 
nation. 

The  court  decisions,  the  guidelines,  and  hearings  such  as  these, 
we  feel,  are  sufficient  to  educate  employers  and  the  public  to  the 
real  nature  of  sexual  harassment.  The  law  with  respect  to  sexual 
harassment  has  developed  logically  from  other  title  VII  decisions. 
Again,  I  would  draw  your  attention  to  our  testimony,  particularly 
pages  10  through  13,  where  we  set  out  this  logical  development  of 
the  legal  protections. 

What  now  remains — and  I  think  other  speakers  have  addressed 
this  point  too— is  for  the  agencies  and,  when  necessary,  the  courts 
to  enforce  these  protections.  In  that  light,  I  would  also  like  to 
endorse  Eleanor  Norton's  remarks  Our  ability  to  utilize  these  legal 
protections  to  eradicate  sexual  harassment  in  the  workplace  will  be 
seriously  undercut  by  efforts  to  restrict  affirmative  action  pro- 
grams for  women  or  to  reduce  the  EEOC's  budget  or  limit  its 
authority  to  act  in  this  area.  The  end  result  of  such  measures  will 
be  to  reinforce  the  inferior  position  of  women  in  the  workplace.  We 
are  going  to  remain  as  tokens  in  certain  industries  and  jobs;  we  are 
going  to  be  down  at  the  lower  end  of  the  career  ladder;  and  this  is 
going  to  result  in  our  continued  vulnerability  to  sexual  harassment 
on  the  job. 

Along  with  countless  other  generations  of  law  students,  I  was 
told  at  the  beginning  of  my  legal  career  that  the  law  is  a  seamless 
web,  and  I  think  this  is  particularly  true  in  the  area  of  employ- 
ment discrimination.  Cutting  back  protection  from  discrimination 
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in  one  area  inevitably  affects  all  our  efforts  to  move  toward  a  bias- 
free  society. 

I  would  particularly  like  to  note  for  the  committee  the  important 
role  that  the  EEOC  has  played  in  recognizing  at  an  early  stage 
that  sexual  harassment  was  a  manifestation  of  employment  dis- 
crimination. To  cut  back  on  the  agency's  funding  and  thus  limit 
what  they  can  do  both  in  investigating  claims  of  sexual  harassment 
and  conciliating  these  claims  will  be  a  serious  disservice  to  both 
victims  of  sexual  harassment  and  to  employers  who  also  stand  to 
benefit  from  the  elimination  of  sexual  harassment  in  the  work 
force. 

Perhaps  the  most  important  aspect  of  what  women  won  when  we 
won  legal  coverage  of  sexual  harassment  under  title  VII  is  our 
ability  to  go  to  the  agencies  with  these  complaints  and  not  to  have 
to  go  into  court.  This  saves  both  women  and  employers  from  the 
burden  of  costly  and  time-consuming  litigation. 

I  would  also  like  to  reiterate  what  the  other  speakers  have  said. 
The  objective  of  women's  organizations  such  as  Working  Women's 
Institute  who  work  in  the  area  of  sexual  harassment  is  preventa- 
tive, not  punitive.  Indeed,  this  is  really  in  keeping  with  the  entire 
thrust  of  title  VII,  which  is  to  eliminate  employment  discrimina- 
tion rather  than  to  stigmatize  and  penalize  employers. 

Employers  do  not  go  to  jail  if  they  lose  a  title  VII  case.  They  are 
not  forced  to  shoulder  large  punitive  damage  awards.  The  remedies 
available  under  title  VII  are  limited  to  providing  employment- 
based  relief.  They  are  remedies  such  as  reinstatement,  hiring,  back 
pay,  and  injunctive  remedies  to  set  up  policies  and  grievance  mech- 
anisms. These  remedies  can  only  be  provided  by  the  employer;  they 
cannot  be  provided  by  the  individual  man  who  harasses  a  woman. 

In  light  of  the  circumscribed  relief  available  under  title  VII  and 
in  light  of  its  objective,  which  is  to  eradicate  employment  discrimi- 
nation, it  only  makes  sense  to  hold  the  employer  strictly  liable  for 
sexual  harassrnent  by  employees.  I  would  suggest  to  you  that  the 
appropriate  way  to  think  of  this  is  in  the  same  way  that  we  now 
think  of  the  employer  being  strictly  liable  for  work-related  injuries 
under  the  worker's  compensation  programs.  To  permit  a  lesser 
degree  of  liability  is  going  to  create  a  situation  where  the  employer 
will  be  able  to  hide  behind  the  shield  of  individual  employee  action, 
and  even  a  woman  who  can  prove  her  case  will  be  denied  any 
effective  remedy. 

Those  are  the  portions  of  our  testimony  I  would  like  to  bring  to 
your  attention. 

The  Chairman.  Well,  thank  you.  I  think  all  five  of  you  have 
made  very  interesting  statements,  very  powerful  and  tough  state- 
ments, representing  your  particular  viewpoints  in  this  matter,  and 
I  respect  you  for  it. 

Ms.  Norton,  one  of  the  major  concerns,  as  I  have  stated  at  the 
beginning,  is  the  fear  that  the  complaints  will  not  be  handled  in  a 
fair  and  reasonable  manner,  especially  with  respect  to  employers. 
The  definition  of  sexual  harassment,  which  the  Commission  chose 
to  keep  loose,  leaves  much  latitude  for  the  field  staff  to  make  their 
own  interpretation  of  the  definition. 

Is  there  anything  built  into  the  rapid  charge  process  system 
which  EEOC  has  developed,  and  which  is  given  high  marks  for 
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improving  productivity  by  the  Office  of  Personnel  Management  in 
a  January  1981  report,  which  would  put  my  concern  to  rest,  my 
concern  being  that  the  complaints  will  be  handled  in  a  fair  and 
objective  manner? 

Ms.  Norton.  Well,  I  can  appreciate  the  chairman's  concern. 
These  are  quite  sensitive  complaints  and  the  Commission,  in  draw- 
ing these  amendments,  was  aware  that  these  were  highly  sensitive 
complaints  and  should  be  handled  in  a  very  special  way. 

This  is  one  of  the  few  issues,  for  example,  that  the  Commission 
made  a  Commission  precedent  issue,  meaning  that  if  once  the 
complaint  is  filed,  the  office  loses  jurisdiction,  as  it  were,  to  decide 
that  question  and  must  forward  that  question  to  headquarters 
unless  the  parties  wish  to  settle  between  themselves. 

The  way  in  which  rapid  charge  processing  works  is  when  an 
unusual  complaint — and  sexual  harassment  would  not  be  your  ev- 
eryday complaint;  it  would  be  an  unusual  complaint — when  an 
unusual  complaint  comes  in,  the  intake  officer  confers  with  the 
intake  supervisor,  who  in  turn  will  confer  up  the  line  to  see  if  we 
are  dealing  with  something  that  ought  to  be  sent  to  headquarters, 
with  a  presumption,  really,  in  favor  of  sending  it  if  there  is  any- 
thing in  the  least  unusual  about  the  case. 

Let  me  indicate  to  you,  however,  what  is  often  the  employer's 
wish  in  such  cases.  A  sexual  harassment  matter  is  very  painful  for 
the  employer  as  well;  it  does  stigmatize  him.  Often  he  has  not 
taken  the  requisite  steps.  This  is,  after  all,  a  new  matter  in  the 
law.  In  my  experience,  the  last  thing  many  employers  wished  was 
for  the  matter  to  be  sent  to  headquarters  to  become  a  Commission 
precedent  matter  where  the  whole  Commission  was  involved  in 
looking  at  it,  as,  of  course,  is  required  under  that  more  formal 
procedure. 

Very  often,  when  a  complaint  is  filed,  a  remedy — sometimes  it 
does  not  even  have  to  be  a  monetary  remedy — can  dispose  of  the 
situation  quietly;  it  may  involve  somebody's  transfer.  It  is,  after  all, 
a  confidential  process  at  that  time  under  pain  of  law.  Very  often, 
because  the  complaint  is  new,  the  complaint  is  young,  the  matter 
has  not  been  blown  up  and  it  is  not  known  outside  of  the  immedi- 
ate department,  the  employer  uses  the  factfinding  conference  to 
settle  the  matter  and  get  it  over  with,  keep  it  quiet,  and  go  on. 
Then,  of  course,  if  he  has  not  published  his  own  memorandum,  as 
the  New  York  Times,  for  example,  did  in  the  matter  that  was 
brought  to  my  attention,  he  is  encouraged  to  do  so,  so  that  he  may 
prevent  this  from  occurring  in  the  future. 

We  must  bear  in  mind,  then,  that  there  is  a  great  variety  of 
workplace  situations  in  the  United  States  and  there  will  be  cases 
where  the  employer  will  need  and  deserve  the  highest  oversight, 
and  he  will  get  that.  But  my  own  guess  would  be,  Mr.  Chairman, 
that  most  of  these  cases  do  not  rise  to  that  level  and  they  are  so 
highly  personal  and  sensitive  that  most  employers  appreciate  at 
least  the  opportunity  to  settle  them  before  they  become  matters  of 
any  great  moment. 

The  Chairman.  Thank  you.  The  April  9,  1981,  GAO  report,  and  I 
have  a  copy  here,  states  right  on  the  front  cover  that  the  EEOC 
needs  to  stop  settling  charges  that  are  without  reasonable  cause 
because  this  undermines  its  enforcement  activity. 
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What  alarms  me  even  more  is  that  the  report  found  that  settle- 
ments were  reached  even  though  available  evidence  obtained  prior 
to  settlement  suggested  that  there  was  no  reasonable  cause  to 
begin  with.  Now,  let  me  quote  again  from  the  report,  and  I  am 
citing  page  11,  entitled  "Further  Improvements  Needed  in  Individ- 
ual Charge  Processing." 

Under  the  rapid  charge  processing  system,  EEOC  resolves  about  50  percent  of  the 
charges  with  negotiated  settlements.  However,  some  charges  on  which  no  cause 
closures  appear  appropriate  to  us  are  being  resolved  with  settlement  agreements. 
This  undermines  EEOC's  credibility.  Therefore,  EEOC  should  not  settle  such 
charges   if  there  is  not  reasonable  cause  to  believe   that  the  charges  are  true. 

It  goes  on  to  say: 

Some  charges  should  not  be  closed  with  negotiated  settlement  agreements. 

It  says: 

In  implementing  the  rapid  charge  process,  the  EEOC  field  offices  have  over- 
emphasized the  negotiated  settlement  aspect  of  the  process  when  they  obtain  negoti- 
ated settlement  agreements  instead  of  dismissing  charges  when  there  is  not  reason- 
able cause  to  believe  that  they  are  true.  This  has  distorted  the  statistics  on  the 
results  of  the  rapid  charge  process  and  tended  to  undermine  EEOC's  credibility  with 
charging  parties  and  employers. 

It  is  disturbing  that  the  report  found  that  these  settlements  were 
reached  even  though  available  evidence  obtained  prior  to  the  set- 
tlement suggested  that  there  really  was  no  reasonable  cause.  Let 
me  read  from  pages  12  and  13,  a  section  entitled,  "Settlement 
Agreements  Obtained  for  Questionable  Charges." 

The  three  district  offices  we  reviewed  strongly  emphasized  obtaining  negotiated 
settlements  of  all  charges.  Consequently,  they  resolved  some  charges  through  nego- 
tiated settlements  rather  than  making  no-cause  determinations  even  though  availa- 
ble evidence  obtained  either  before  or  during  the  factfinding  conference  suggested 
that  there  was  not  reasonable  cause  to  believe  the  charges  were  true;  that  is,  the 
charges  would  have  been  closed  with  no  cause  if  they  had  not  been  settled. 

At  one  district  office,  our  review  showed  that  31 — that  is,  25  percent — of  120 
sample  charges  that  were  resolved  through  negotiated  settlement  agreements  ap- 
peared to  lack  reasonable  cause. 

Now,  the  findings  in  the  GAO  report  do  raise  questions  about  the 
amount  of  fairness  employers  can  expect  from  EEOC  and,  more 
important,  its  credibility  to  enforce  title  VII  of  the  Civil  Rights  Act 
of  1964  for  the  American  public.  Findings  such  as  these  may  hurt 
more  than  help  the  struggle  to  eliminate  discrimination  in  this 
country. 

Now,  could  you  explain  to  the  committee  why  there  was  a  50- 
percent-settlement  rate  of  these  charges,  of  which  25  percent  of 
them,  at  least  according  to  this  report,  were  without  reasonable 
cause? 

Ms.  Norton.  Thank  you,  Mr.  Chairman. 

It  is  one  thing  to  raise  questions  about  various  elements  of 
antidiscrimination  law  as  it  has  developed,  such  as  intent  and 
effect  and  goals  and  timetables.  It  is  another  thing  to  raise  a 
question  about  rapid  charge  processing,  because  then  I  think  you 
are  going  to  have  to  deal  with  the  employers  in   this  country. 

I  will  rest  with  the  verdict  of  the  employer  community  on  rapid 
charge  processing.  Since  you  bothered  to  refer  to  the  report 

The  Chairman.  I  am  not  questioning  the  process. 

Ms.  Norton.  I  know. 
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The  Chairman.  What  I  am  questioning  is  a  tendency  by  the 
EEOC  to  settle  these  cases  and  assess  fines  when  there  is  no 
evidence  that  there  has  been  discrimination. 

Ms.  Norton.  I  understand  your  concern.  I  do  not  have  the  report 
before  me.  I  ask  you  to  look  in  the  back  of  the  report  where  you 
will  see  that  70  percent  of  the  employers  in  the  survey  indicated 
that  they  thought  that  rapid  charge  processing  was  fair.  I  will  go 
further.  I  am  besieged  by  employers  wherever  I  go  about  rapid 
charge  processing;  these  are  people  who  have  had  experience  with 
the  old  process  that  locked  them  up  for  2  years  with  a  single  case 
and  cost  them  money,  and  who  from  the  very  beginning  found  the 
rapid  charge  process  to  be  a  great  improvement. 

So,  I  do  want  to  emphasize  that  rapid  charge  processing,  while  it 
is  not  perfect,  enjoys  very  great  confidence  in  the  employer  commu- 
nity, especially,  and  I  do  not  understand  the  speculation  in  the 
GAO  report  that  it  might  undermine  enforcement  of  title  VII, 
given  the  confidence  it  enjoys  from  protected  classes  and  employers 
alike. 

I  do  want  to  also  note  that  the  GAO  report  endorses  rapid  charge 
processing  and  finds  it  a  great  improvement  over  the  processes 
used  before.  It  does  point  to  the  fact  that  there  were  cases  that 
were  settled  even  though  there  might  have  been  evidence  indicat- 
ing that  reasonable  cause  would  not  have  been  found,  to  focus  very 
specifically  on  your  concern. 

Nobody  settles  a  case 

The  Chairman.  Excuse  me  just  one  second;  let  me  interrupt  and 
bolster  what  you  have  said  to  a  degree.  In  this  report  on  page  16  it 
says: 

The  respondents  were  most  satisfied.  Most  respondents  replying  to  our  question- 
naire were  satisfied  with  the  way  EEOC  resolved  the  charges  against  them.  For 
example,  at  least  69  percent  of  the  respondents  said  that  they  had  an  adequate 
opportunity  to  present  their  side  of  the  dispute  and  were  satisfied  with  the  EEOC 
investigator  or  factfinder,  and  believed  that  the  EEOC  staff  was  qualified,  thorough 
and  amiable.  However  only  about  57  percent  said  the  staff  was  impartial. 

Which  is  an  interesting  statistic. 

Ms.  Norton.  And  I  can  understand  that  view  from  people  who 
have  had  a  complaint  filed  against  them,  and  obviously  we  are 
trying  to  get  both  sides  to  agree  to  some  settlement.  Indeed,  Mr. 
Chairman,  if  I  might  say  so,  rapid  charge  processing,  in  our  judg- 
ment, is  one  of  the  few  thorough-going  regulatory  reforms  that  one 
can  point  to  that  is  finished  and  complete.  Instead  of  allowing 
complaints  to  go  on  and  on  and  on  through  a  process  of  interroga- 
tories and  other  formalized  procedures,  it  does,  in  fact,  say  to 
people,  "Try  to  settle  this  matter  now  and  see  where  we  can  come." 

It  is  regrettable  if  there  were  instances — and  I  must  say  that  the 
instances  that  I  am  aware  of  reported  in  the  GAO  report  of  evi- 
dence in  the  hands  of  an  investigator  of  no  cause  where  thereafter 
settlement  was  found  would  have  been  extraordinarily  rare. 

Of  course,  you  cannot  settle  a  case  after  reasonable  cause  has 
been  found.  The  trade-off  between  the  employer  and  the  employee 
and  the  thing  that  gets  them  out  of  the  case  is  that,  "If  you  do  not 
find  reasonable  cause  against  me,  perhaps  I  will  settle  this  case, 
while  admitting  to  no  discrimination."  It  is  that  trade-off  that  most 
employers  desire.  Why?  Because  it  gets  you  out  of  the  system  in  a 
few  weeks;  because  the  amount  of  back  pay  you  will  have  to  pay,  if 
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any,  is  negotiated  down  rather  than  up;  because  you  do  not  have 
your  supervisors  and  others  taken  away  from  your  manufacturing, 
or  whatever  it  is  you  are  in  the  business  of  doing,  to  have  to  come 
down  to  the  EEOC. 

I  repeat  that  if  there  were  cases  where  an  investigator  had  in  his 
hand  evidence  of  no  cause  and  he  proceeded  to  settlement,  that 
would  be  extremely  rare;  indeed,  that  is  not  the  way  the  law 
works.  Usually,  there  is  not  very  definitive  evidence  one  way  or  the 
other.  Both  sides  are  at  risk.  It  is  because  both  sides  are  at  risk 
that  you  can  get  people  to,  in  fact,  move  into  the  settlement  proc- 
ess. 

So,  to  the  extent  that  there  was  reasonable  cause  evidence  or 
evidence  of  discrimination  and  there  was  settlement,  that  would  be 
totally  impressionistic,  and  the  GAO  claims  nothing  else.  On  the 
other  hand,  in  order  to  get  a  settlement,  you  have  to  move  both 
sides  fairly  hard.  You  cannot  say,  "Look,  why  don't  you  fellows  just 
talk  about  it  and  come  in  with  a  settlement,"  unless  you  want  the 
case  to  go  on  for  2  years. 

Therefore,  and  this  is  important  to  understand,  you  are  bringing 
equal  and  sometimes  more  pressure  on  the  protected  class  person, 
who  comes  in  thinking  that  he  has  been  wronged  like  Job;  he 
comes  in  full  of  fire,  full  of  indignation  and  he  wants  back  pay  and 
everything  else  he  can  think  about.  The  employer,  on  the  other 
hand,  is  polarized  in  the  other  direction.  And  the  agency,  if  it  is 
going  to  be  responsible  and  if  it  is  going  to  keep  these  matters  from 
simply  flowering  forever  and  if  it  is  going  to  keep  the  EEOC  from 
getting  the  kind  of  backlog  it  has  only  recently  come  out  of,  will 
have  to  bring  pressure  on  both  sides 

To  the  great  credit  of  the  EEOC  staff— and  all  EEOC  investiga- 
tors have  been  thoroughly  retrained — I  think  it  ought  be  said  that 
they  are  highly  professional — in  your  fairness,  you  pointed  that 
out — and  that  where  there  are  instances  where  somebody's  enthusi- 
asm has  overtaken  his  reason,  those  would  be  rare  in  the  extreme 
and  the  agency  would  be  under  a  very  special  obligation  to  get 
those  few  cases. 

I  assure  you  that  especially  in  sexual  harassment,  which  is  a 
very  sensitive  matter,  that  would  be  least  likely  to  occur  because 
the  element  of  supervision  in  the  district  office  would  be  very  much 
greater  than  for  cases  that  are  more  run-of-the-mill. 

The  Chairman.  One  of  the  criticisms  that  has  arisen  is  that 
there  were  protection  standards  set  for  the  field  offices  where  it 
was  expected,  as  I  recall  it,  that  their  factfinding  phase  had  to 
show  a  45  percent  resolution  of  their  charges,  either  through  settle- 
ment agreements  or  withdrawals,  with  benefits  to  the  charging 
party  regardless  of  the  merits  of  the  case. 

Is  it  not  also  true  that  during  the  administration  of  EEOC,  there 
was  an  expectation  that  the  monetary  benefits  to  the  charging 
parties  should  average  about  $1,200  for  every  charge  closed,  includ- 
ing those  dismissed  for  lack  of  jurisdiction?  Is  that  true  or  not?  I 
had  heard  that  this  was  so. 

Ms.  Norton.  No,  that  is  not  the  way  it  works,  Senator  The 
EEOC  runs  on  management  by  objective,  where  it  takes  the  experi- 
ence of  an  office  and  then  sets  goals  so  it  will  know  whether  people 
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are  doing  their  job.  An  objective  can  be  changed  at  any  time  that  it 
appears  that  the  objective  does  not  comport  with  actual  experience. 

These  objectives,  in  fact,  were  set  in  accordance  with  actual 
experience,  and  the  fact  that  EEOC  has  met  them  so  well,  I  think 
demonstrates  that  they  have  been  met  without  strain.  Were  they 
met  with  strain,  I  think  you  would  have  heard,  and  certainly  we 
would  have  heard,  a  great  deal  from  the  charging  party  and  busi- 
ness public.  Again,  our  ears  are  very  much  attuned  to  that  public. 

This  agency  was  among  the  most  criticized  in  government;  it  has 
had  to  be  very  public-constituency-oriented,  and  its  public  constitu- 
ency is  business  as  well  as  civil  rights  and  women's  groups.  In 
point  of  fact,  the  rate  of  settlements  has  proved  to  come  out  direct- 
ly of  real-life  experience.  If  a  particular  office  finds  that  that  is  not 
the  case,  then  management  by  objective  allows  the  district  director 
to  go  in  and  indicate  that  there  needs  to  be  a  change  in  this 
particular  indicator,  and  that  change  is  granted  if  reasonable  basis 
is  made  out  for  it. 

The  Chairman.  Is  it  not  true  that  in  the  factfinding  phase, 
EEOC  expects  a  45-percent  resolution   of  the  cases  or  charges? 

Ms.  Norton.  Actual  experience  shows  that  a  competent  office 
trying  to  get  settlements,  as  opposed  to  going  on  to  litigation,  as 
opposed  to  going  on  to  elongated  investigation,  will,  in  fact,  get 
that  rate. 

You  will  note  that  the  rates,  if  you  will  look  back  in  our  manage- 
ment plans,  started  out  far  more  modest,  and  the  rates  were  raised 
only  in  accordance  with  experience,  as  we  saw  people  passing  the 
goals  that  were  set  for  them.  So,  be  assured  that  these  goals  are 
not  picked  out  of  a  hat  as  a  nice  figure  to  have,  but  come  out  of  a 
great  deal  of  analysis  and  study  by  the  agency  of  its  own  oper- 
ations, and  especially  of  its  own  experience  in  the  past. 

The  Chairman.  One  of  the  reasons  that  I  felt  that  that  may  be 
the  case  is  because  the  Office  of  Personnel  Management  study 
entitled  "Management  Initiatives  in  EEOC's  Improved  Productiv- 
ity"— one  of  their  conclusions  is: 

Nevertheless,  there  seems  to  be  a  need  for  the  Commission  to  design  a  procedure 
to  discourage  managers  from  pressuring  for  premature  disposition  of  cases  in  order 
to  meet  a  production  goal. 

That  was  one  of  the  criticisms,  and  I  would  find  that  a  valid 
criticism,  if  that  really  were  the  case. 

Ms.  Norton.  Again,  I  can  appreciate  the  chairman's  concern 
here;  I  think  it  is  a  thoughtful  concern.  From  actual  experience,  let 
me  indicate  to  you  that  when  rapid  charge  processing  went  in,  we 
had  a  most  unusual  experience  with  business. 

So  intent  and  so  concerned  is  business  today  upon  not  embroiling 
itself  in  governmental  processes  that  we  had  people  who  got  a  copy 
of  a  complaint  call  and  say,  "I  want  to  settle  now;  I  do  not  want  to 
hear  what  the  evidence  is  on  the  other  side;  here  is  some  money." 
We,  in  fact,  did  not  allow  that  to  occur,  but  tried  to  amass  some 
evidence. 

You  can  see  that  we  are  working  with  pressures  on  both  sides. 
Business,  and  I  can  appreciate  this,  would  very  often,  especially 
when  they  are  facing  a  case  which,  Mr.  Chairman,  may  be  6  weeks 
old— a  person  in  the  business  of  manufacturing  widgets  that  has  a 
6-week-old  case  with  negligible  backpay  now  outstanding  may  very 
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quickly  add  up  his  bottom  line  in  his  head  and  decide  that,  "With- 
out getting  my  lawyer  in  this,  without  getting  my  two  supervisors 
who  would  be  involved,  and  without  getting  the  manager  of  the 
plant,  here  is  4  weeks  backpay  settlement,  and  let  us  see  what  will 
happen." 

Again,  that  puts  EEOC  in  a  somewhat  untenable  position.  We 
wish  to  encourage  settlement,  but  we  do  not  want  a  situation 
where  we  have  simply  circumvented  the  entire  process  altogether. 
But  you  must  understand  that  these  pressures  come  as  much  from 
business  as  from  anyone  else,  who  I  think  in  their  understandable 
search  for  ways  to  get  on  with  their  business,  as  opposed  to  getting 
embroiled  in  government  processes,  often  calculate  the  bottom  line 
in  their  own  way. 

The  Chairman.  What  experience  have  you  had,  Ms.  Norton,  in 
dealing  with  unions  regarding  the  sexual  harassment  problem?  I 
have  noted  that  several  unions,  including  AFSCME,  have  published 
materials  to  help  employers  and  supervisors,  as  well  as  women, 
understand  their  rights  and  responsibilities.  I  have  also  noted  that 
some  unions  may  have  been  guilty  of  harassment. 

What  has  been  your  experience  in  this  area? 

Ms.  Norton.  I  have  no  specific  experience  in  this  area.  I  do 
remember  from  my  time  at  the  Commission  that  only  about  5 
percent  of  complaints  filed  at  the  EEOC  were  filed  against  unions. 
I  do  note  that  earlier  you  asked  somebody  about  a  picket  line 
situation  where  people  were  screaming  sexual  epithets  at  women.  I 
think  that  would  be  a  situation  where  I  would  want  to  look  to  see 
if  the  union  ought  to  take  the  responsibility,  since  clearly  these 
people  are  out  and  the  employer  does  not  have  responsibility  for 
them  because  he  cannot  get  them  to  come  into  work.  I  do  not  see 
how  that  could  be  his  responsibility. 

If  they  were  out  under  the  aegis  of  a  union  picket  line,  it  would 
be  an  interesting  jurisdictional  question  to  see  if  title  VII  required 
that  union  to  conduct  that  picket  line  in  a  way  not  to  engage  in 
such  epithets.  The  only  legal  question  that  is  raised  in  my  mind  is 
whether  or  not  that  is  considered  the  kind  of  relationship — it  is 
usually  an  employment  relationship  or  a  way  to  effect  the  employ- 
ment relationship — that  involves  unions  at  all.  And  if  not  the 
union  in  that  way,  then  I  wonder  if  this  might  not  be  cognizable 
under  the  National  Labor  Relations  Act.  It  does  seem  to  me  that  if 
the  union  has  everybody  out  on  the  picket  line  and  people  are 
going  across,  sexual  epithets 

The  Chairman.  Well,  filing  union  grievances  could  be  another 
form  of  redress  or  another  remedy  here. 

Ms.  Norton.  Yes. 

The  Chairman.  Ms.  Vermeulen,  last  fall  you  sent  out  a  letter 
indicating  that  I  was  planning  an  assault  on  women's  ability  to 
seek  redress  under  title  VII.  I  hope  you  understand  that  this  was 
never  my  intention  and  that,  in  fact,  the  legislation  which  was 
drafted  last  fall  was  never  introduced. 

I  am  interested,  however,  in  your  thoughts  on  the  guidelines 
versus  redress  under  title  VII.  As  I  understand 

Ms.  Vermeulen.  I  am  sorry;  I  did  not  hear. 

The  Chairman.  I  am  interested  in  your  thoughts  on  the  guide- 
lines versus  redress  under  title  VII.  As  I  understand  it,  the  Bundy 


541 

case  permits  litigation  in  findings  of  sexual  harassment  under  title 
VII  even  without  damages.  How  do  you  compare  these  two  reme- 
dies? 

Ms.  Vermeulen.  Well,  the  Bundy  case  permits  redress  in  a  situa- 
tion where  the  woman  has  arguably  not  suffered  any  specific, 
negative  employment  consequence,  where  she  has  not  been  fired.  It 
is  still  on  remand  to  the  lower  courts  as  to  whether  Ms.  Bundy  was 
denied  a  promotion  as  a  result  of  her  response  to  the  harassment. 
But  Bundy  allows  women  to  go  to  the  agencies  and,  if  necessary, 
the  courts  in  those  situations  where  they  have  not  been  fired,  but 
yet  they  continue  to  have  to  work  in  an  atmosphere  where  sexual 
harassment  is  pervasive. 

It  covers  the  gap  that  existed  previously  when,  as  long  as  the 
woman  was  not  fired  or  as  long  as  she  did  not  quit,  she  might  not 
have  any  legal  redress.  Bundy's  remedy,  assuming,  for  argument's 
sake,  that  she  cannot  establish  that  she  lost  a  promotion — her 
remedies  in  her  situation  would  be  limited  to  the  nonmonetary 
remedies  of  cleaning  up  the  workplace,  that  is,  mandating  the 
employer  to  develop  policies  and  real  mechanisms  for  bringing  and 
investigating  complaints. 

Now,  from  a  woman's  perspective,  that  is  really  more  critical, 
when  we  are  talking  about  sexual  harassment,  than  the  monetary 
relief.  It  is  getting  rid  of  the  sexual  harassment  in  the  workplace 
that  is  the  goal  of  women's  efforts  in  this  area.  That  is  again  why  I 
would  argue  that  the  strict  employer  liability  is  so  critical.  The 
individual  supervisor  cannot  promulgate  grievance  mechanisms, 
sensitivity  training,  and  the  other  components  that  are  necessary 
toward  really  making  efforts  to  eradicate  sexual  harassment  in  the 
work  force. 

We  are  not  talking  in  many,  many  instances  about  an  employer 
having  to  pay  substantial  monetary  damages.  We  are  talking  about 
an  employer,  in  a  new  and  developing  area  of  the  law — it  is  not 
new  and  developing  in  the  sense  that  sexual  harassment  has  been 
going  on  since  women  left  the  home  to  seek  employment  in  the 
work  force.  Our  acknowledging  that  it  is  employment  discrimina- 
tion is  a  new  development. 

But  we  are  asking  the  employer  in  this  new  area  of  discrimina- 
tion law  to  accept  his  responsibilities  in  the  way  that  he  has 
accepted  his  responsibilities  for  equal  pay,  for  combating  racial 
discrimination,  and  other  forms  of  discrimination  that  we  more 
readily  understand. 

I  am  sorry  if,  in  my  letter,  I  misrepresented  your  position.  I  was 
disturbed  at  the  time  that 

The  Chairman.  You  are  not  the  only  one  that  has  misrepresent- 
ed my  position  in  a  variety  of  ways. 

Ms.  Vermeulen.  I  was  disturbed  about  what  seemed  to  me  to  be 
an  effort  to  restrict  the  employer's  liability  in  a  situation  where,  as 
I  hope  I  have  made  clear,  the  employer  is  really  the  body  that  can 
provide  the  relief. 

The  Chairman.  On  the  effects  and  disparate  impact  test  versus 
proof  of  intent,  during  the  battle  over  the  Fair  Housing  Act 
Amendments  of  this  last  fall,  that  became  the  critical  problemati- 
cal  issue:   whether,   in   fact,   you   can   prove   intent   and   whether 
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people  have  to  prove  intent  in  order  to  justify  a  charge  of  discrimi- 
nation. 

My  personal  belief  is  that  there  should  be  some  proof  of  intent. 
We  were  willing  during  that  debate  to  define  that  as  far  as,  "Evi- 
dence of  intent  shall  include  circumstantial  evidence  or  other  evi- 
dence that  tends  to  prove  intent,  including  the  use  of  the  disparate 
impact  and  effects  test." 

What  I  still  have  difficulty  with — and  I  have  not  heard,  really,  a 
good  answer  to  it — is  how  you  can  brand  somebody  a  racist  without 
some  element  of  proof,  circumstantial  or  otherwise,  that  he  intend- 
ed to  be  a  racist.  Now,  I  do  not  intend  to  get  into  that  here  today 
because  that  is  for  another  hearing,  as  is  affirmative  action.  I  am 
sure  there  will  be  lots  of  other  opportunities  to  criticize  my  particu- 
lar beliefs  on  affirmative  action,  and  we  will  provide  those  opportu- 
nities. 

I  just  wanted  you  to  be  aware  that  in  my  opinion,  the  matter  of 
intent  is  probably  one  of  the  biggest  issues  in  America  today,  and  I 
have  sincerely  great  difficulty  with  allowing  people  to  be  judged  as 
discriminators  merely  on  the  basis  of  disparate  impact  or  effects 
tests.  So,  that  is  something  that  we  will  certainly  want  to  hold 
some  hearings  on  not  only  here,  but  in  the  Judiciary  Committee, 
where  I  am  chairman  of  the  Constitution  Subcommittee.  So,  we 
will  have  an  opportunity  to  really  discuss  those  issues  in  the 
future. 

But  that  probably  was  the  single  most  important  logjam  to  that 
whole  debate.  We  probably  could  have  had  Fair  Housing  Act 
Amendments  that  would  have  certainly  put  more  teeth  into  the 
laws  that  we  have  today,  had  we  not  gotten  hung  up,  on  both  sides, 
I  might  add,  on  that  particular  issue.  I  am  not  sure  that  anybody 
has  the  totally  right  answer  on  it.  But  we  will  work  on  it  and  try 
and  resolve  it,  hopefully,  in  this  coming  year. 

Thank  you  so  much  for  your  viewpoints;  they  mean  a  lot  to  the 
committee.  We  will  certainly  read  them  again  to  see  what  other 
insights  we  can  gain  from  them.  Thank  you  for  your  time  and 
testimony.  We  appreciate  your  coming. 

Ms.  Norton.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you. 

Our  last  two  witnesses  will  be  Mrs.  Jo  Carlberg,  Esquire,  an 
attorney  in  private  practice  from  Alexandria,  Va.;  and  Mr.  Ken- 
neth McCulloch,  Esquire,  of  Townley  &  Updike,  New  York  City, 
N.Y. 

We  are  very  happy  to  welcome  you  two  attorneys  to  our  commit- 
tee hearing  today  and  we  will  be  most  interested  in  what  you  have 
to  say,  because  I  understand  that  you  are  both  most  intimately 
involved  in  this  particular  area. 

Shall  we  start  with  you,  Mrs.  Carlberg? 

STATEMENT  OF  GWENDOLYN  JO  M.  CARLBERG,  ATTORNEY, 
ALEXANDRIA,  VA.;  AND  KENNETH  McCULLOCH,  TOWNLEY  & 
UPDIKE,  NEW  YORK,  NY. 

Mrs.  Carlberg.  Thank  you,  Mr.  Chairman.  I  think  that  being 
toward  the  bottom  of  the  list  means  that  I  can,  with  your  permis- 
sion, deviate  and  not  read  my  statement. 
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The  Chairman.  Well,  we  will  put  your  full  statement  in  the 
record  as  though  read. 

Mrs.  Carlberg.  I  was  going  to  request  that  you  do  that. 

The  Chairman  Thank  you,  we  will  without  objection. 

Mrs.  Carlberg.  My  participation  in  these  hearings — I  think  that 
my  point  of  view  ought  to  be  explained  in  that  a  large  part  of  my 
law  practice  is  in  the  employment  litigation  area.  But  more  impor- 
tantly, the  reason  I  am  here  is  that  I  represent  both  plaintiffs  and 
defendants  in  these  kinds  of  cases. 

The  Chairman.  So,  you  have  had  experience  on  both  sides  of  the 
fence. 

Mrs.  Carlberg.  Yes,  I  do  have.  My  experience  for  the  plaintiffs 
has  been  primarily  in  representing  plaintiffs  in  cases  against  the 
U.S.  Government.  My  experience  in  representing  defendants  has 
been  in  representing  corporate  executives  who  have  had  discrimi- 
nation cases  brought  against  them. 

I  divided  my  statement  into  four  areas.  No.  1,  I  asked  the  ques- 
tion, do  the  laws  and  regulations  adequately  cover  sexual  harass- 
ment, and  then  in  parentheses  I  put  a  brief  look  at  Bundy  v. 
Jackson.  I  think  that  after  working  with  laws  and  regulations  for 
over  a  period  of  11  years,  and  particularly  recently  in  the  sexual 
harassment  area,  I  think  our  laws  and  regulations  do  cover  sexual 
harassment. 

In  my  statement,  I  included  the  December  1979  statement  from 
Alan  Campbell,  and  I  got  that  statement  from  hearings  that  a 
House  committee  conducted.  If  you  read  those  hearings,  most  of 
the  agency  heads  of  our  Government  sent  letters  saying  that,  yes, 
they  would  certainly  send  letters  to  their  agencies  and  the  heads 
and  higher  levels  to  promulgate  a  policy  statement  and  definition 
of  sexual  harassment,  and  this  has  all  been  done. 

Then,  if  you  look  at  the  merit  system  principles,  they  provide 
that  Government  employees  should  receive  fair  and  equitable  treat- 
ment and  that  all  employees  should  maintain  high  standards  of 
integrity,  conduct,  and  concern  for  the  public  interest. 

I  would  like  to  zero  in  on  the  word  "integrity"  because  sexual 
harassment  involves  a  complete  disregard  for  integrity  and  con- 
duct. The  general  provisions  of  employment  responsibilities  and 
conduct  again  use  the  words  "honesty"  and  "integrity." 

So,  pointing  those  things  out,  I  think  that  we  have  adequate  laws 
and  regulations.  Then  in  my  statement,  I  included  the  leading  case 
of  Bundy  v.  Jackson.  This  is  so  recent;  it  was  handed  down  on 
January  12  of  this  year.  Up  until  that  time,  the  courts  had  begun 
to  define  what  sexual  harassment  was  and  there  was  a  recognition 
that  indeed  it  was  a  part  of  the  discrimination  in  the  workplace. 

In  my  statement,  I  said  first  of  all  I  would  like  to  state  that 
sexual  harassment  is  real,  widespread,  and  a  grave  problem  in  the 
workplace,  both  in  Government  and  in  private  industry.  You  had 
alluded  to  that  in  some  of  your  questions,  and  it  is;  it  is  very 
prevalent.  I  think  that  industry  and  Government  are  taking  steps, 
and  I  think  the  regulations  along  with  the  law  cases  are  beginning 
to  define  what  we  want  Government  and  industry  to  concern  them- 
selves with  in  order  to  eradicate  discrimination. 

Bundy  v.  Jackson,  I  think,  is  a  very  liberal  and  all-inclusive  case 
that  the  court  handed  down,  because  not  only  did  the  court  in  that 
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case  address  the  physical  atmosphere  of  where  you  put  someone's 
desk  or  whether  you  isolate  them  or  not,  but  it  also  went  on  to  talk 
about  the  conditions  of  employment  that  would  also  include  the 
psychological  and  emotional  work  environment.  Although  we  have 
had  cases  that  alluded  to  that,  we  have  not  had  a  case  that  specifi- 
cally said  it  until  Bundy  was  rendered. 

Also,  the  courts  have  begun  to  say  that  in  special  instances — and 
they  found  that  Bundy  was  a  special  instance — once  the  employee 
shows  that  there  is  a  prime  facie  case,  then  the  burden  shifts  to  the 
employer.  The  court  went  one  step  further  and  said  that  in  special 
instances,  the  employer  must  show  through  clear  and  convincing 
evidence.  Now,  this  is  a  very  strong  burden  on  an  employer  be- 
cause, before,  all  the  employer  had  to  do  was  to  simply  go  forward 
with  his  evidence  to  show  that  it  was  a  legitimate  economic  or 
financial  management  decision  in  order  not  to  hire  or  to  dismiss  or 
not  to  promote  a  particular  employee. 

Second,  I  asked  the  question  in  my  statement,  is  sexual  harass- 
ment a  different  kind  of  discrimination,  and  it  is.  In  my  statement, 
I  did  not  address  a  situation  that  I  think  ought  to  be  brought  to  the 
forefront.  Not  only  does  this  kind  of  harassment  involve  and  per- 
meate your  private  life,  but  it  also  can  destroy  the  lives  of  other 
people. 

We  have  laws  in  the  domestic  relations  area  that  if  a  person 
commits  adultery,  the  spouse  can  obtain  a  divorce.  In  my  experi- 
ence, I  have  had  cases  where  both  parties  mutually  entered  into  a 
relationship  of  employee/manager  or  employee/corporate  official, 
and  then  after  the  relationship  deteriorated,  then  came  the  sexual 
harassment  claims.  During  the  time  the  relationship  was  blooming, 
this  did  not  come  to  fruition,  but  when  one  party  broke  off  the 
other,  then  the  employee  did  not  get  a  promotion  and  you  have  the 
sexual  harassment  claim. 

In  those  cases,  you  have  very  unique  questions  of  law  where 
something  begins  and  why  you  did  not  promote  someone.  I  do  not 
think  that  in  drafting  legislation,  you  could  ever  cover  all  the 
instances  that  would  arise  in  these  kinds  of  cases. 

Someone  used  the  word  "blackmail."  I  have  used  it  in  speaking 
with  some  of  my  clients,  where  you  have  an  employee  who  says, 
"Yes,  I  was  sexually  harassed,"  but  they  would  settle  for  several 
thousands  of  dollars  not  to  report  this  to  the  other  party's  spouse 
and  family,  and  that  kind  of  thing. 

Yes,  sexual  harassment  is  a  very  sensitive  thing.  If  you  are  a 
victim  of  it,  it  can  ruin  you  emotionally  and  psychologically.  If  you 
are  an  employer  who  has  been  accused  of  it,  it  can  also  ruin  your 
family  life  and  your  life  too. 

The  main  problem  in  sexual  harassment  cases,  though — and  Ms. 
Vermeulen  and  some  of  the  other  people  talked  about  it,  but  they 
did  not  divide  it  the  way  I  did  in  my  statement — they  indicated 
that  there  were  not  remedies  and  there  was  not  enforcement.  In 
fact.  Senator,  you  asked  a  question  about  the  methods  the  field 
staff  used,  and  then  you  made  a  comment  and  said,  is  there  an 
underlying  need  for  enforcement? 

Yes,  that  is  a  real  problem  here,  and  I  think  it  is  more  of  a 
problem  in  the  Government.  The  Government  pays  lip  service  to 
these  kinds  of  cases.  Why?  Because  if  you  are  management  or  if 
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you  are  an  upper-level  Government  employee,  you  do  not  have  to 
pay  an  attorney;  you  do  not  have  to  have  any  loss  of  pay;  you  do 
not  have  your  time  taken  off. 

Normally,  the  Government  alleged  discriminating  officer  does 
not  lose  his  job;  normally,  the  employee  does.  There  are  no  sanc- 
tions taken  against  the  person  who  is  the  alleged  discriminating 
official. 

On  the  other  hand,  as  Ms.  Norton  pointed  out,  industry  tries  to 
minimize  these  things  because  they  have  to  report  to  and  look  good 
in  the  eyes  of  their  board  of  directors  and  their  shareholders  and 
their  corporate  officers. 

You  do  not  have  in  Government,  for  higher-level  Government 
employees  who  are  the  alleged  discriminating  officers,  that  finan- 
cial sanction  or  that  pressure  to  settle  these  cases  and  not  involve 
the  corporation  in  a  long  suit.  You  do  not  have  any  pressure  on  the 
Government's  higher  levels  to  do  things  within  the  time  limita- 
tions. 

If  I  were  going  to  point  out  the  one  thing  that  allows  employees 
to  lose  their  jobs  and  to  be  harassed  and  have  reprisals  committed 
against  them,  it  is  that  your  Government  officials  do  not  abide  by 
the  time  limitations.  In  my  experience,  I  have  never  had  a  case 
where  the  grievance  time  limitations  have  been  met  by  Govern- 
ment officials — not  one,  and  I  have  done  at  least  a  hundred  of 
these  kinds  of  cases. 

The  Chairman.  That  is  an  excellent  point. 

Mrs.  Carlberg.  If  a  Government  official  does  not  abide  by  the 
time  limitations,  what  are  the  sanctions?  He  is  not  going  to  have 
his  promotion  overlooked  because  he  is  involved  in  an  allegation  of 
discrimination;  his  promotions  go  on  just  the  same.  But  if  you  look 
at  the  track  records  of  the  employees  who  have  brought  com- 
plaints—Ms. Bundy  is  an  example  and  she  is  still  fighting  for  her 
promotion. 

I  have  a  case  now  and  the  second  appeal  brief  is  due  the  1st  of 
May,  and  the  alleged  discriminating  officer  is  now  head  of  the 
agency,  a  Presidential  appointment,  and  is  now  making  decisions 
about  where  the  funds  go  and  how  EEO  is  run  in  that  agency,  and 
he  is  the  alleged  discriminating  officer  in  a  case  that  has  been 
going  in  the  courts  and  at  the  administrative  level  since  1971. 
There  is  no  reason  for  them  to  abide  by  any  time  limitations. 

Now,  I  am  going  to  file  my  brief  timely;  it  will  probably  be  a 
week  early.  I  have  never  had  an  occasion  in  this  case  where  the 
Government  did  not  ask  for  an  extension  of  time.  They  do  not  have 
to  meet  time  limitations;  there  are  no  sanctions. 

There  are  remedies  and  I  think  at  some  time,  this  committee 

The  Chairman.  You  will  notice  that  the  Comptroller  General's 
report  on  the  front  page,  says  that  Congress  needs  to  give  EEOC 
authority  to  sue  State  and  local  governments.  Do  you  agree  with 
that? 

Mrs.  Carlberg.  I  am  sorry;  the  EEOC  needs  to  do  what? 

The  Chairman.  The  Congress  needs  to  give  EEOC  authority  to 
sue  state  and  local  governments. 

Mrs.  Carlberg.  That  is  something  I  had  not  considered.  Senator. 

The  Chairman.  I  had  not  either. 

Mrs.  Carlberg.  I  do  not  have  an  opinion  on  that. 
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The  Chairman.  But  you  do  think  there  needs  to  be  sanctions  in 
Federal  Government  situations? 

Mrs.  Carlberg.  Absolutely.  I  think  that  industry  is  putting  more 
sanctions  on  themselves,  as  Ms.  Norton  pointed  out,  but  there  are 
no  sanctions  in  the  Government  and  in  the  workplace  here  in  the 
Government.  Now,  I  do  not  mean  to  say  that  private  industry 

The  Chairman.  Now,  let  me  understand  what  you  just  said, 
because  I  am  not  sure  I  am  totally  with  it. 

Mrs.  Carlberg.  OK. 

The  Chairman.  Are  you  saying  that  EEOC  needs  that  turn- 
around time;  they  need  to  have  some  guidelines  and  they  need  to 
pursue  these  cases  and  meet  certain  sanctions  themselves? 

Mrs.  Carlberg.  Absolutely. 

The  Chairman.  You  are  saying  that  they  drag  their  feet  and 
they  delay  these  things? 

Mrs.  Carlberg.  Let  me  just  give  you  an  example.  The  EEOC, 
under  the  old  Civil  Service  Commission,  was  handling  a  case  of 
mine.  We  settled  it  in  January  of  1979.  On  December  15  of  1980,  I 
received  their  decision;  it  was  2  years  after  we  had  settled  it  in 
court.  Not  only  did  they  have  guidelines  that  they  were  supposed 
to  have  rendered  the  decision  way  before  we  went  to  court,  but 
they  made  the  decision  2  years  after  we  had  settled  it  and  filed  the 
order  down  here  in  the  U.S.  District  Court  for  the  District  of 
Columbia. 

So,  talk  about  waste  and  time  limitations — you  know,  not  only 
did  they  not  bother  to  follow  the  time  limitations,  but  once  we 
settled  the  case,  they  did  not  even  bother  to  find  out  that  it  had 
been  settled. 

The  Chairman.  Well,  at  least  the  majority  on  this  committee 
had  some  criticism  for  cutting  EEOC's  budget  this  last  time.  Do 
you  agree  with  Ms.  Norton  that  we  should  not  have  cut  the  budget 
of  the  EEOC? 

Mrs.  Carlberg.  I  agree  with  Ms.  Norton;  I  do  not  think  that  you 
ought  to  cut  the  EEOC  budget.  On  the  other  hand,  when  you  come 
into  these  hearings  and  you  give  criticism,  I  think  you  also  ought 
to  have  some  suggestions  and  recommendations.  I  do  not  know 
what  all  the  answers  are,  and  one  of  my  suggestions  concerned,  of 
course,  the  time  limitations. 

But  if  you  have  an  alleged  discriminating  officer  and  you  have 
an  employee  who  is  not  being  promoted,  why  should  he  be  consid- 
ered for  promotion?  He  is  the  alleged  guilty  person.  You  have  to 
have  something  so  that  this  person  who  might  have  discriminated 
against  someone 

The  Chairman.  So  that  he  wants  to  get  the  case  resolved  and 
have  it  resolved  one  way  or  another,   so   he  can  get  promoted. 

Mrs.  Carlberg.  That  is  right,  or  set  up  some  kind  of  administra- 
tion. I  think  the  EEOC  is  a  beginning,  and  your  Merit  Systems 
Protection  Board  is  a  beginning.  But  you  have  to  have  some  kind  of 
administration  so  that  these  cases  can  be  heard. 

The  Chairman.  Of  course,  but  on  the  other  side  of  that,  you 
could  have  people  bringing  cases  just  to  prevent  people  from  get- 
ting promotions.  You  know,  that  works  both  ways. 

Mrs.  Carlberg.  Yes,  it  does,  and  I  think  our  courts  are  beginning 
to  say  that  if  you  have  a  spurious  case  and  if  you  are  just  doing 
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this  out  of  vindictiveness,  a  lot  of  times  they  have  assessed  the 
employer's  attorney's  fees  against  an  employee.  I  do  not  say  this  is 
a  bad  sanction. 

The  Chairman.  That  is  still  not  a  very  adequate  sanction;  if  a 
person  loses  out  on  a  promotion,  it  may  be  forever. 

Mrs.  Carlberg.  You  mean  the  manager? 

The  Chairman.  Yes,  or  whoever. 

Mrs.  Carlberg.  I  would  say  that  that  would  put  pressure  on  both 
sides  to  expedite  these  matters. 

My  other  suggestion  was  that  there  be  some  kind  of  leverage  and 
that  I  do  not  think  you  ought  to  put  the  fox  in  the  chicken  coop.  If 
you  are  going  to  have  an  alleged  discriminating  officer  of  an 
agency,  and  a  lot  of  times  these  are  high-level  officials,  I  do  not 
think  you  ought  to  have  the  EEO  office  out  of  that  agency  cover 
that  complaint.  I  think  the  complaint  process  ought  to  be  independ- 
ent, because  that  high-level  official's  influence  will  still  permeate 
that  decision.  Many  times,  it  does;  I  have  had  experience  where  it 
does.  I  am  not  saying  that  it  always  does. 

I  think  that  if  you  have  both  industry  and  government,  if  you 
have  an  independent  type  of  thing,  then  you  would  not  have  the 
problems  that  you  have  with  having  the  agency  rule  on  the  em- 
ployee's complaint  where  that  person  also  reports  to  maybe  the 
high-level  official  who  is  the  alleged  discriminating  officer. 

I  think  there  ought  to  be  stronger  sanctions  against  harassment 
and  reprisals  once  a  person  is  labeled  a  whistleblower.  I  have 
proven  cases  and  settled  cases  where  the  original  discrimination 
complaint  was  weak,  but  the  reprisals  were  so  strong  that  I  could 
prove  my  case  based  upon  the  harassment  and  reprisals  that  they 
received  once  they  filed  their  complaint.  So,  I  think  there  ought  to 
be  protections  at  the  complaint  level. 

The  Chairman.  Well,  thank  you. 

Mrs.  Carlberg.  Thank  you  very  much,  Senator. 

[The  prepared  statement  of  Mrs.  Carlberg  follows:] 
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STATEMENT  OF 

GWENDOLYN  JO  M.  CARLBERG 

BEFORE  THE  UNITED  STATES  SENATE  COMMITTEE  ON 

LABOR  AND  HUMAN  RESOURCES 

April  21,  1981 

I.   Do  the  Laws  and  Regulations  Adequately  Cover 

Sexual  Harassment?  (A  Brief  Look  at  Bundy  v. 
Jackson) 

II.   Is  Sexual  Harassment  a  Different  Kind  of 
Discrimination? 

III.   Problems  in  Sexual  Harassment  Cases. 

A.  In  the  Goverment. 

B.  In  Private  Industry. 

IV.   Suggestions  and  Recommendations. 
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I,   Do  the  Laws  and  Regulations  Adequately  Cover  Sexual  Harass- 
ment?  (A  Brief  Look  at  Bundy  v.  Jackson) . 

First  of  all,  I  would  like  to  state  that  sexual  harass- 
ment is  real,  widespread  and  a  grave  problem  in  the  workplace, 
both  in  government  and  private  industry.   Sexual  harassment  is  now 
included  as  a  part  of  Title  VII.   In  December,  1979,  Alan  Campbell, 
Director  of  Office  of  Personnel  Management,  sent  a  policy  state- 
ment and  definition  of  sexual  harassment  to  all  heads  of  depart- 
ments and  independent  agencies  (See  Attachment  A).   On  November  10, 
1980,  guidelines  on  sexual  harassment  became  effective  (See  Attach- 
ment B) ,   The  Merit  System  principles,  5  USC  2301  provides  that: 

(b) (2)   All  employees  and  applicants  for 
employment  should  receive  fair  and  equitable 
treatment  in  all  aspects  of  personnel  manage- 
ment without  regard  to  political  affiliation, 
race,  color,  religion,  national  origin,  sex, 
marital  status,  age,  or  handicapping  condi- 
tion, and  with  proper  regard  for  their  pri- 
vacy and  constitutional  rights. 


(b)  (4)  All  employees  should  maintain  high 
standards  of  integrity,  conduct,  and  concern 
for  the  public  interest. 


The  general  provisions  of  Employment  Responsibilities  and  Conduct, 

5  CFR  735.101  (197)  say  that: 

The  maintenance  of  unusually  high  stand- 
ards of  honesty,  integrity,  impartiality,  and 
conduce  by  government  employees  and  special 
government  business  and  the  maintenance  of 
confidence  by  citizens  in  their  government. 

These  rules,  regulations  and  laws,  along  with  the  leading 

cases  concerning  sexual  harassment  adequately  cover  this  form  of 
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discrimination. 

The  leading  case  of  Bundy  v.  Jackson,  24  FEP  1155,  de- 
cided January  12,  1981,  provided  that  there  was  a  Title  VII  vio- 
lation where  the  work  environment/work  atmosphere  is  charged  with 
discrimination.   The  Court  went  further  to  say  that  there  is  also 
a  violation  "where  an  employer  created  or  condoned  a  substantially 
discriminatory  work  environment  regardless  of  whether  the  complain- 
ing employees  lost  any  tangible  job  benefits  as  a  result  of  the 
discrimination".   Conditions  of  employment^ as  a  result  of  Bundy 
include  the  psychological  and  emotional  work  environment. 

In  special  instances,  (the  Court  in  Bundy  found  that  case 
to  be  a  special  instance)  when  the  burden  shifts  from  the  employee, 
who  must  first  make  out  a  prima  facie  case  to  the  employer,  the 
employer  must  show  by  "clear  and  convincing  evidence"  that  he  had 
legitimate  non-discriminatory  reasons  for  denying  a  promotion. 
Normally,  the  employer's  burden  is  sin^'ply  one  of  going  forward  with 
the  evidence. 

The  Bundy  case  is  one  of  wide-sweeping  reform  and  offers 
more  protection  in  the  dicta  than  previous  cases.   However,  as 
with  the  laws,  rules  and  regulations,  it  is  the  implementation 
that  takes  us  back  to  zero. 

II.   Is  Sexual  Harassment  a  Different  Kind  of  Discrimination? 

Sexual  harassment  i£  a  different  kind  of  discrimination. 
Although  most  kinds  of  discrimination  can  be  described  as  being 
in  a  "grey  area"  and  difficult  to  prove,  sexual  harassment  is  dif- 
ferent because  it  involves  the  private,  inner  most  parts  of  one's 
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life — their  sex  life.   It  is  often  much  more  subtle  and  emotion- 
ally and  psychologically  devastating  because  it  involves  one's 
private  life.   To  be  sexually  coerced  and  persuaded  in  the  work- 
place can  come  very  close  to  being  a  crime — in  certain  cases  it 
is  rape  and  sodomy.   It  is  the  only  type  of  discrimination  in  -this 
category. 

III.   Problems  in  Sexual  Harassment  Cases. 
A.   In  the  Government. 

Although  the  laws,  rules  and  regulations  provide  guide- 
lines, describe  the  instances  and  state  that  an  employer  should 
take  "all  steps  necessary  to  prevent  sexual  harassment  from 
occurring  .  .  .",  this  is  not  being  done  in  the  Federal  Govern- 
ment.  Why"  is  it  not  being  done  other  than  "lip  service",  because 
there  is  no  one  enforcing  it  and  there  are  no  sanctions.   A  govern- 
ment employee  at  the  management  and  higher  level  does  not  have  to 
obtain  or  pay  for  an  attorney,  the  government  takes  care  of  it 
through, the  general  counsel's  office  or  the  U.  S.  attorney's  office, 

The  statutory  and  regulatory  time  limitations  are  never 
adhered  to  by  the  government.   I  have  a  case  that  settled  just  be- 
fore trial  in  January,  1979 — but  not  until  December  9,  1980,  did 
the  EEO  office  of  Review  and  Appeals  make  a  decision.   This  is 
about  three  years  past  the  time  limit  for  rendering  the  decision — 
and  came  despite  the  fact  that  almost  two  years  previously  a 
settlement  had  been  reached.   The  government  wastes  millions  of 
dollars  per  year  like  this  and  because  the  alleged  discriminating 
officer  does  not  have  to  expend  any  of  his  own  money  on  such 
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litigation,  it  goes  on  forever. 

Another  problem  is  that  the  employees  usually  suffer 
loss  of  job,  loss  of  pay,  reprisals  and  have  to  hire  their  own 
attorney  while  the  alleged  discriminating  officer  is  promoted  and 
reaches  a  position  even  more  powerful  than  the  one  he  had  when 
the  discrimination  first  occurred. 
B.   In  Private  Industry. 

Although  the  sanctions  are  not  the  best,  at  least  in  pri- 
vate industry  there  are  some.   For  example, ^ since  industry  has  to 
answer  to  a  board  of  directors,  corporate  officers  and  shareholders, 
the  incentive  to  settle  a  discrimination  case,  meet  time  limitations 
and  minimize  attorney's  fees  is  strong. 

In  industry  many  times,  both  parties  are  submitted  to 
sanctions  from  the  corporation  whereas  a  sanction  against  a  govern- 
mentor  higher  level  employee  accused  of  discrimination  is  almost 
unheard  of.  ' 

.In  my  personal  experience,  industry  has  taken  more  af- 
firmative steps  to  follow  §  1604.11(f)  of  the  Official  Guidelines 
which  says  "Prevention  is  the  best  tool  for  the  elimination  of 
sexual  harassment" .   This  section  states  that  the  employer  should 
develop  appropriate  sanctions — industry  established  sanctions  more 
than  the  federal  government  and  enforces  them  more  than  the  federal 
government. 

IV.   Suggestions  and  Recommendations. 

Although  the  government  is  saying  that  it  wants  to  make 
it  easier  for  an  employee  to  represent  and  file  complaints  about 


553 


sexual  harassment  and  reprisals  perpetrated  on  a  whistleblower  are 
untenable  and  in  many  cases  almost  unbearable. 

I  strongly  recommend  the  immediate  development  and  imple- 
mentation of  sanctions  to  be  enforced  against  alleged  discrimi- 
nation officers.   Do  not  allow  promotions  and  continued  leverage 
against  an  employee.   Usually  an  employee's  status  is  put  at  a 
standstill  unless  the  employee  goes  to  another  agency — this  should 
be  done  for  the  alleged  discriminating  officer  as  well.   I  can 
assure  you  the  time  limitations  will  be  met.   Also,  in  industry 
and  in  federal  government,  the  alleged  discriminating  officers 
power  to  supervise,  promote  or  write  job  performance  appraisals  on 
an  employee  filing  sexual  harassment  should  be  changed  to  another 
department  immediately. 

In  my  experience,  sanctions  and  implementation  of  those 
sanctions  are  of  utmost  importance  if  sexual  harassment  is  going 
to  be  stopped. 

Thank  you. 
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ATTACHMENT  A 


I^NiTiiD  States  or  Amucica, 
Ofkick  oi*  Pkk8onn>x  Manaokment, 
Washington^  D.C.\  December  J£,  J979. 
Memorandum  to:  Iloads  of  (lopuiliiicnts  und  independent  agencies. 
Subject:  Policy  statement  and  definition  on  sexual  harassment. 

This  memorandum  transmits  the  Office  of  Personnel  Management's 
policy  statement  on  sexuul  harassment  wliich  is  applicable  to  each  Fed- 
eral agency  and  department.  The  policy  statement  also  includes  the 
specific  definition  of  sexual  harassment  which  should  be  utilized  in 
addressing  this  issue. 

The  Subconmiittee  on  Investigations  of  the  Committee  on  Post  Office 
and  Civil  Service  has  held  hearings  on  the  problem  of  sexual  harass- 
ment within  the  Federal  sector.  The  Office  of  Personnel  Management 
was  requested  by  Chairman  James  M.  Ilanlcy  to  assist  in  the  effort  to 
curtail  sexual  harassment  by  issuing  a  policy  statement  which  made 
clear  that  sexual  harassment  undennines  the  integrity  of  the  Federal 
Government  and  will  not  be  condoned.  Merit  system  principles  reouire 
that  all  employees  be  allowed  to  work  in  an  environment  free  from 
sexual  harassment. 

I  am  recommending  that  each  of  you  take  a  leadership  role  by 
initiating  the  following  actions : 

1.  Issue  a  very  strong  management  statement  clearly  defining  the 
policy  of  the  Federal  Government  as  an  employer  with  regard  to 
sexual  harassment; 

2.  Emphasize  this  policy  as  part  of  new  employee  orientation  cover- 
ing the  merit  principles  and  tiie  code  of  conduct;  and 

3.  Make  employees  aware  of  the  avenues  for  seeking  redress,  and 
the  actions  that  will  be  taken  against  employees  violating  Ihfi  policy. 

.      \L.\ii  IV.  Cami'ueix, 

^IHrector. 
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ATTACHMENT  B 


EEOC      Sg»  Discrimination  Gttid«lin«t 


[P950.ll] 

Sec  1604.11  Sexual  Harassment— (a) 
Harrassmcnt  on  the  basis  of  sex  is  a  violation 
of  Sec  703  of  Title  VII.*  Unwelcome  sex- 
ual advances,  requests  for  sexu<il  favors, 
and  other  verbal  or  physical  conduct  of  a 
sexual  nature  constitute  sexual  harassment 
when  ( 1 )  submission  to  such  conduct  is 
made  either  explicitly  or  implicitly  a  term ' 
or  condition  of  an  individual's  employment, 
(2)  submission  to  or  rejection  of  such  con- 
duct by  an  individual  is  used  as  the  basis 
for    employment    decisions    affecting    such 

inaividual,  or  (3)  such  conduci  nas  the 
purpose  or  effect  of  unreasonably  interfer- 
ing with  an  individual's  work  performance 
or  creating  an  intimidating,  hostile,  or 
offensive  working  environment. 

(b)  In  determining  whether  alleged  con- 
duct constitutes  sexual  harassment,  the 
Conunission  will  look  at  the  record  as  a 
whole  and  at  the  totality  of  the  circum- 
stances, such_as  the  nature  of  the  sexual 
advances  and  the  context  in  which  the 
alleged  incidents  occurred.  The  determi- 
nation of  the  legalitv'  of  a  particular  action 
will  be  made  from  4he  facts,  on  a  case  by 
case  basis. 

(c)  Applying  general  Title  VII  princi- 
ples, an  employer,  employment  agency,  joint 
apprenticeship  committee  or  labor  organi- 
zation (hereinafter  collectively  referred  to 
as  "eofiployer")  is  responsible  for  its  acts 
and  ■  those  of  its  agents  and  supervisory 
employees  with  respect  to  sexual  harass- 
ment regardless  of  whether  the  specific  acts 
complained  of  were  authorized  or  even 
forbidden  by  the  employer  and  regardless 
of  whether  the  employer  knew  or  should 
have  known  of  their  occurrence.  The  Com- 
mission will  examine  the  circumstances  of 
the  particular  employment  relationship  and 
the  job  functions  performed  by  the  indi- 
vidual in  determining  whether  an  individual 
acts  in  either  a  supervisory  or  agency 
capacity. 

(d)  With  respect  to  conduct  between 
fellow  employees,  an  employer  is  responsi- 
ble for  acts  of  sexual  harassment  in  the 
workplace    where    the    employer     (or    its 


agents  or  L'upervisbry  employees)  knows  or 
should  havt  known  of  the  conduct  imlesa 
it  can  show  that  it  took  unmediate  ssii 
appropriate  corrective  action. 

(e)  An  employer  may  also  bo  responsible 
for  the  acts  of  non-employees,  with  respect 
to  sexual  harassment  of  employees  in  the 
workplace,  where  the  employer  (or  ita 
agents  or  supervisory  employees)  knows  or 
should  have  known  of  the  conduct  and  fails 
to  take  immediate  and  appropriate  correc- 
tive action.  In  reviewing  these  cases  the 
Commission  will  consider  the  extent  of  the 
employer's  control  and  any  other  legal  re- 
sponsibility  which  the  employer  may  have 
with  respect  to  the  conduct  of  such  non- 
employees. 

(f)  Prevention  is  the  best  tool  for  the 
elimination  of  sexual  harassment  An  enx- 
ployer  should  take  all  steps  necessary  to 
prevent  sexual  harassment  from  occurring, 
such  as  affirmatively  raising  the  subject, 
expressing  strong  disapproval,  developing 
appropriate  sanctions,  informing  employees 
of  their  right  to  raise  and  how  to  raise  the 
issue  of  harassment  under  Title  VII,  and 
devebping  methods  to  sensitize  all  concerned. 

(g)  Other  related  practices:  Where  em- 
ployment ot.'portunities  or  benefits  are  granted 
because  of  an  individual's  submission  to 
the  employer's  sexual  advances  or  requests 
for  sexual  favors,  the  employer  may  be  held 
liable  for  unlawful  sex  discrimination  against 
other  persons  who  were  qualified  for  but 
denied  that  employment  opportunity  or 
benefit  [Sec.  1604.11  reads  as  amended,  45 
F.  R.  74677,  cffccUve  November  10,  1980.] 
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The  Chairman.  We  appreciate  having  the  benefit  of  your  exper- 
tise and  experience. 

Mr.  McCulloch,  I  am  sorry  that  it  has  taken  so  long  to  get  to  the 
two  of  you,  but  these  hearings  have  been  interesting. 

Mr.  McCulloch.  Thank  you,  Senator.  It  is  my  great  privilege  to 
be  here.  I  also  would  like  to  submit  my  statement;  I  will  make 
some  comments  from  it. 

The  Chairman.  Without  objection,  it  will  be  put  in  the  record  as 
though  delivered  in  full. 

Mr.  McCulloch.  My  background  is  as  a  private  attorney  and  I 
only  represent  management.  Previous  to  this,  I  had  been  with  the 
Equal  Employment  Opportunity  Commission,  so  I  have  handled 
cases  of  sexual  harassment  from  both  sides. 

In  my  address,  I  will  just  cover  two  subjects,  the  first  being  the 
capabilities  of  an  employer  to  control  the  workplace,  which  is  a 
central  element  in  controlling  sexual  harassment.  The  second  is 
the  standard  of  conduct  or  control  of  workplace  activity,  which  is 
developing  in  the  courts  and  will  become  the  law,  or  has  become 
the  law  out  in  the  ninth  circuit,  anyway. 

I  think  every  employer  would  admit  that  sexual  harassment  is 
legally  and  morally  wrong,  and  it  does  not  increase  the  profitabil- 
ity of  the  business.  In  fact,  I  think  managers  who  engage  in  sexual 
harassment  have  a  tendency,  for  good  reason,  to  keep  it  a  secret 
and  keep  it  to  themselves,  because  they  would  be  looked  upon  with 
disdain  by  the  rest  of  management,  if  they  were  not  fired. 

So,  the  first  problem  you  have  in  dealing  with  sexual  harassment 
is  that  it  is  a  secret  crime  or  omission — more  secret  than  any  other 
violation  of  title  VII. 

Another  problem  you  have  as  an  employer  in  addressing  sexual 
harassment  is  that  you  cannot  prove  your  case  by  statistics.  An- 
other problem  is  that  you  are  dealing  with  other  employees'  rights. 
Every  time  there  is  a  claim  of  sexual  harassment  by  one  person, 
another  person  did  it.  As  was  stated  before,  you  are  not  only 
dealing  with  income;  you  are  dealing  with  keeping  a  family  togeth- 
er or  possible  severe  disruption  for  each  individual.  If  you  do  not 
correct  the  sexual  harassment,  the  woman  can  be — and  I  say 
"woman"  because  it  is  virtually  always  a  woman  who  suffers — 
terribly  hurt,  mentally  included.  And  if  you  make  the  wrong  deci- 
sion and  take  action  against  the  male  on  the  basis  of  an  allegation, 
you  may  disrupt  his  life. 

I  will  give  two  brief  situations  that  I  was  confronted  with,  to  give 
an  idea  of  the  limits  that  an  employer  has  in  addressing  any  kind 
of  harassment  in  the  workplace.  One  was  a  situation  where  a 
woman  claimed  her  supervisor  had  propositioned  her  and  demand- 
ed sexual  favors  in  order  for  her  to  get  a  promotion.  The  company 
investigated  through  the  personnel  department;  they  had  a  posting 
svstem. 

It  came  out  that  there  were  no  witnesses — you  very  rarely 
have — and  there  was  no  corroboration.  We  then  confronted  the 
male  supervisor  and  he  vehemently  denied  it  and  threatened  us 
with  libel  and  slander  action  if  we  put  anything  in  his  file  about 
this  accusation;  he  just  said  it  was  absolutely  untrue. 

In  another  situation,  it  was  a  race  harassment  case,  but  it  could 
have  been  a  sex  case.  It  was  a  black  employee  in  a  facility  where 
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20  percent  of  the  employees  were  black,  and  this  particular  black 
employee  was  being  picked  on,  and  it  was  vicious.  His  tires  on  his 
car  were  slashed;  there  was  a  hangman's  noose  hung  over  his 
workplace.  There  was  a  KKK  painted  on  his  locker;  there  were 
graffiti  placed  in  the  toilets  for  him  to  see. 

As  this  was  going  on,  this  employer  also  had  a  policy  of  trying  to 
prevent  harassment,  and  every  time  there  was  an  incident,  the 
employer  investigated  and  tried  to  get  information.  The  employees, 
who  were  unionized,  either  would  not  or  could  not  give  us  informa- 
tion about  who  was  perpetrating  these  actions. 

We  then  posted  a  notice  that  if  the  perpetrator  were  caught,  he 
would  be  terminated,  and  that  still  did  not  turn  up  anything. 
Finally,  we  posted  a  $500  reward  for  the  apprehension  of  the 
perpetrator,  and  this  still  did  not  turn  up  anything.  In  fact,  the 
employee  got  an  attorney;  he  went  into  State  court  in  an  industrial 
State  in  the  North  and  got  an  injunction  against  the  employer.  The 
injunction  read  that  the  employer  should  prevent  harassment  to 
this  employee. 

We  went  into  court  and  we  got  the  injunction  withdrawn;  we  felt 
we  were  doing  as  much  as  we  could  possibly  do.  But,  more  impor- 
tantly, to  enjoin  someone  from  doing  something  with  an  injunction 
carrying  criminal  liability,  you  have  to  let  the  person  know  what 
they  are  supposed  to  be  doing  or  not  doing,  and  this  injunction  was 
just  too  vague. 

Both  of  those  situations  could  arise  in  sexual  harassment  cases; 
the  first  one  actually  did.  There  was  not  a  happy  ending  in  the 
race  case.  The  employee  became  upset;  he  became  impotent.  He  left 
work  and  he  retired  on  a  disability.  We  found  if  there  was  any 
reason  why  he  was  picked  as  a  target,  it  was  because  he  had  stood 
up  to  racial  joking  that  was  coming  in  the  workplace  in  a  light 
vein,  we  believed.  This  employee  did  not  believe  it  was  in  a  light 
vein  and  he  told  everybody  to  stop  it;  he  never  came  to  the  employ- 
er. 

We  never  did  catch  the  perpetrators  in  either  case.  Now,  during 
the  prior  testimony,  I  heard  the  Chairman  of  the  EEOC  referring 
to  cases  of  sexual  harassment  before  the  Commission  right  now, 
and  he  was  talking  about  130  cases  and  describing  the  cases  in 
which  they  had  corroboration.  He  said  in  some  cases,  the  corrobo- 
ration was  witnesses;  in  other  cases,  it  was  statements  of  others 
that  they  had  been  subjected  to  similar  conduct  by  the  same 
person. 

One  of  the  problems  we  have  as  employers  in  handling  these 
cases  and  becoming  detectives  is  exactly  what  is  going  to  be  cor- 
roboration sufficient  enough  for  us  to  take  severe  action  against  an 
employee.  It  is  not  only  firing  or  demoting  him,  but  it  gets  back  to 
his  family.  In  some  situations,  you  are  dealing  with  small  towns 
and  this  is  like  ostracizing  a  person;  you  might  as  well  terminate 
him  because  he  is  just  ostracized  in  the  town. 

Now,  if  accusations  by  others  about  separate  incidents  consti- 
tutes corroboration  for  EEOC,  then  many  employers  are  off  the 
mark.  Under  our  criminal  laws,  we  do  not  permit  evidence  of  a 
prior  accusation  of  rape  to  be  introduced  in  a  criminal  trial  of  rape 
of  an  individual;  it  is  case-by-case. 
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But  this  keeps  cropping  up,  because  I  spoke  at  a  civil  liberties 
session  and  one  of  the  persons  there,  an  ardent  advocate  of  civil 
liberties,  said  that  when  you  had  three  accusations  against  a  super- 
visor, you  should  fire  the  supervisor.  Well,  this  is  the  problem  we 
face  and  this  is  where  there  is  a  lack  of  direction.  If  EEOC's 
guidelines  mean  that  the  three  accusations,  all  independent  and 
each  not  corroborated,  constitute  enough  to  take  disciplinary 
action,  then  many  employers  better  learn  that.  Maybe  the  guide- 
lines should  be  made  much  more  clear,  because  I  do  not  think 
employer  understand  them  to  be  that.  The  employer's  problem  is 
trying  to  find  corroboration  of  a  specific  incident. 

Now,  the  law  in  this  area  of  sexual  harassment  is  developing 
differently  for  sexual  harassment  than  it  is  for  harassment  based 
on  national  origin  or  race  or  color  or  religion.  I  do  not  think  it  was 
intended  by  Congress  to  develop  with  a  different  set  of  rules,  but  it 
is. 

One  case  exemplifying  the  prior  rule  is  an  eighth  circuit  case 
called  Carridi.  v  the  Kansas  City  Football  Chiefs.  Mr.  Carridi  had 
been  called  a  "dago" — he  was  an  Italian — by  his  supervisor.  His 
supervisor  referred  to  all  Italians  as  "mafia."  He  went  into  court 
and  he  claimed  this  was  harassment.  He  had  been  terminated;  he 
claimed  he  had  been  terminated  because  of  national  origin  discrim- 
ination. The  court  in  the  eighth  circuit  sustained  it;  it  said  that 
these  remarks  were  not  excessive,  and  while  name  calling  and 
epithets  could  rise  to  the  level  of  title  VII  violation,  it  did  not 
happen  in  this  case. 

In  another  case,  Fekete  v.  U.S.  Steel,  there  was  a  Hungarian 
American  working — he  had  been  born  in  Hungary  and  he  was 
working  for  United  States  Steel.  This  person  had  been  harassed; 
there  had  been  things  posted  on  the  bulletin  board.  But  the  trial 
court  found  that  the  company  did  not  approve  the  posting  of  these 
cartoons.  There  was  restroom  scribbling,  but  the  court  found  that  a 
week  after  it  was  up,  it  was  painted  over. 

There  was  an  accusation  by  Mr.  Fekete  that  a  supervisor  had 
called  him  a  "dumb  honkie."  The  court  found  that  maybe  this  was 
said,  but  it  was  not  said  in  anger.  For  that  reason,  there  was  no 
liability  to  United  States  Steel.  The  court  indicated  in  that  case 
that  before  you  are  going  to  hold  an  employer  liable,  it  should 
know  about  the  harassment  and  it  should  have  had  the  opportuni- 
ty to  take  action  or  not  to  take  action. 

Well,  a  new  standard  is  developing  in  sexual  harassment  cases. 
One  of  the  leading  cases  is  out  of  the  California  appellate  court,  the 
Ninth  Circuit,  and  that  is  Miller  v.  Bank  of  America.  Bank  of 
America  had  a  policy  prohibiting  sex  discrimination  and  sexual 
harassment;  it  had  a  policy  addressing  it  and  a  person  you  could  go 
to. 

In  that  case,  Mrs.  Miller  alleged  that  she  had  been  solicited  for 
sex  by  her  supervisor,  but  she  did  not  use  the  employer's  system; 
did  not  notify  anyone  in  the  company.  She  went  directly  to  EEOC 
and  then  directly  to  court.  The  court  there  said  respondent  supervi- 
sor; the  employer  is  responsible  for  whatever  action  its  supervisor 
takes. 

But  the  big  distinction  created  by  the  Miller  case  between  the 
standard  for  sexual  harassment  and  other  kinds  of  harassment  is 
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that  that  kind  of  decision  encourages  people  to  avoid  the  employ- 
er's own  internal  mechanism,  because  if  somebody  uses  the  employ- 
er's own  internal  mechanism,  then  the  standard  in  court  for  liabili- 
ty is,  was  the  employer  informed  and  did  the  employer  take  appro- 
priate action,  once  it  was  informed? 

If  you  allow  an  individual  to  go  directly  into  court  and  avoid  and 
bypass  the  kind  of  system  that  EEOC  has  advised  employees  to  set- 
up, where  employers  should  post  notices  and  should  have  proce- 
dures— if  you  let  an  employee  go  into  court  directly,  bypassing  all 
of  those  procedures,  then  the  standard  in  court  becomes,  was  the 
statement  made  or  was  it  not  made?  That  is  a  different  standard, 
and  it  is  much  easier  for  a  plaintiff  to  prove  that  the  statement 
was  made  or  not  made  and  the  employer  is  not  given  the  opportu- 
nity to  defend  itself  by  saying,  "Here  is  what  we  were  told;  here  is 
the  investigation  we  did." 

By  the  time  the  employee  goes  into  court,  the  employee  has  been 
able  to  develop  a  record  on  this  employer  that  may  not  have  been 
available  at  the  time  the  particular  action  took  place. 

So,  EEOC's  guidelines  do  encourage  and,  in  fact,  require  employ- 
ers to  post  a  notice  advising  employees  that  sexual  harassment  is 
against  the  law  and  establishing  a  procedure  for  addressing  claims 
of  sexual  harassment.  Yet,  the  whole  system  is  developing  in  such 
a  way  that  it  could  be  to  the  benefit  of  a  potential  plaintiff  to  avoid 
the  entire  system,  that  is,  the  employee's  grievance  system. 

Now,  one  of  the  things  that  was  said  about  the  guidelines  earlier 
by  the  Chairman  of  EEOC  that  I  would  like  to  briefly  comment  on 
is  the  portion  of  the  guidelines  that  say  the  employer  "should  take 
all  steps  necessary  to  prevent  sexual  harassment  from  occurring." 
That  is  the  kind  of  language  that  the  court  struck  down  in  the 
injunction  case  I  was  referring  to.  "All  steps  necessary  to  prevent 
sexual  harassment"  really  does  not  tell  you  what  you  are  supposed 
to  do  or  not  supposed  to  do  Examples  are  given  thereafter,  but  they 
are  not  demonstrating  what  is  meant  by  the  phrase;  they  are  just 
examples  of  what  is  meant  by  the  phrase. 

While  I  think  EEOC  can  comprehend  and  administer  this  kind  of 
statement,  this  kind  of  statement  also  has  other  implications.  As  a 
publication  in  the  Code  of  Federal  Regulations,  it  is  admissible  in 
court  and,  of  course,  many  court  decisions  give  great  deference  or 
slavish  adherence  to  statements  of  EEOC  in  the  Code  of  Federal 
Regulations. 

Well,  if  you  are  an  employer  defending  against  a  private  suit  of 
sexual  harassment  and  you  demonstrate  that  you  received  an  alle- 
gation, you  investigated  it,  and  you  did  what  you  thought  was 
reasonable,  but  the  other  side,  the  plaintiff,  can  introduce  regula- 
tions of  EEOC  that  say  the  employer  should  have  taken  all  steps 
necessary,  then  you  are  creating  a  different  issue  in  the  mind  of 
the  court,  and  maybe  that  issue  should  not  be  there. 

Maybe  you  should  be  required  to  do  "everything  reasonable," 
possibly,  but  certainly  not  "all  steps  necessary,"  because  that  is  an 
unknown.  Really,  if  you  are  going  to  completely  obliterate  sexual 
harassment,  you  have  to  start  at  the  beginning,  because  sexual 
harassment  is  a  strange  phenomenon.  A  statement  can,  in  one 
instance,  be  sexual  harassment  and  in  another,  it  may  not.  You  are 
talking  about  a  gradation  in  a  relationship  between  individuals. 
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Certainly,  an  employer  is  not  going  to  prevent  dating.  Well,  if 
you  do  not  prevent  dating,  then  how  do  the  people  who  are  employ- 
ees get  to  this  point  where  they  are  dating?  They  get  there  by 
statements  that  indicate  to  each  other  that  they  like  each  other,  or 
at  least  want  to  go  out  together,  which  can  be  taken  as  flirtation 
sometimes  and  can  be  taken  as  sexual  harassment  at  other  times. 

To  a  very  large  degree,  sexual  harassment  is  being  interpreted 
by  the  courts  as  a  state  of  mind  of  the  person  to  whom  the  state- 
ments are  made. 

The  Chairman.  That  almost  puts  a  man  and  a  woman,  who 
happen  to  be  coworkers  and  want  to  date  each  other,  in  the  posi- 
tion where  it  may  be  better  to  find  others  to  go  out  with. 

Mr.  McCuLLOCH.  Well,  the  warning  I  give  in  the  posting  that  I 
recommend  that  employers  post  is  that  I  think  it  is  virtually  im- 
possible for  a  manager  or  a  supervisor  to  date  or  have  any  kind  of 
personal  relationship  with  a  subordinate. 

The  Chairman.   And  perhaps  anybody  who  is  equal  to  them. 

Mr.  McCuLLOCH.  Well,  the  employer  is  in  a  better  position  with 
two  employees  of  equal  status,  because  the  courts  are  not  holding 
an  employer  liable  for  a  coemployee  to 

The  Chairman.  The  employer  would  be  better  off,  but  the  indi- 
vidual supervisor  may  not  be.  Let  us  say  a  woman  who  is  a  co- 
supervisor  accuses  him  of  overt  sexual  harassment. 

Mr.  McCuLLOCH.  But  it  is  not  her  supervisor? 

The  Chairman.  No;  they  are  both  equal  supervisors,  let  us  say. 

Mr.  McCuLLOCH.  Well,  in  that  situation,  also,  I  think  the  employ- 
er would  not  be  held  to  the  same  strict  standard  of  respondeat 
superior  that  the  California  appellate  court  applied.  However, 
there  are  very  sensitive  issues  here  and  if  you  have  any  questions, 
I  am  prepared  to  answer  them. 

The  Chairman.  Thank  you.  I  think  both  of  you  have  covered  a 
number  of  items  that  we  would  not  have  otherwise  had  covered  at 
these  hearings.  Frankly,  I  do  have  some  questions,  but  I  also  have 
to  get  back  to  the  office.  So,  we  will  submit  some  questions  to  you 
in  writing  and  if  you  could  answer  them  for  us,  we  would  appreci- 
ate it. 

[The  prepared  statement  of  Mr.  McCulloch  follows:] 
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KENNETH  McCULLOCH 

PREPARED  STATEMENT  FOR  THE  ADDRESS 
TO  THE  SENATE  LABOR  &  HUMAN  RESOURCES  COMMITTEE 

FOR  APRIL  21,  1981 

I  am  honored  to  appear  before  this  committee  which 
is  reviewing  the  subject  of  sexual  harassment  in  the  workplace, 

I  know  that  there  are  a  number  of  persons  appearing 
before  the  committee,  persons  who  have  different  backgrounds. 
For  that  reason,  I  think  it  would  be  helpful  to  the  committee 
for  me  to  state  briefly  my  background  which  has  enabled  me  to 
address  the  subject  of  sexual  harassment  in  the  workplace. 

I  am  an  attorney,  a  partner  in  the  law  firm  of 
Townley  &  Updike.   I  have  been  in  private  law  practice  since 
1975  and  have  been  representing  management,  in  personnel  and 
equal  employment  opportunity  law  matters,  since  that  time. 
Prior  to  going  into  private  practice,  from  1971  to  1975,  I 
had  been  an  attorney  for  the  Equal  Employment  Opportunity 
Commission.   I  had  served  as  New  York  Regional  Counsel  and 
Supervisory  Attorney,  Philadelphia  Litigation  Center,  during 
that  time. 

There  are  really  only  two  subjects  covered  by  m.e 
in  this  statement.   The  first  subject  is  the  capabilities 
which  employers  have  for  controlling  the  workplace.   The 
second  subject  is  the  standard  of  conduct  and  control  of 
workplace  activity  being  required  of  the  employer,  by  some 
courts,  under  Title  VII. 
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The  Employer's  Capabilities  To  Control  The 
Workplace  to  Prevent  Sexual  Harassment 

No  one  disputes  that  sexual  harassment  is  legally 
wrong  and  morally  wrong.   Furthermore,  it  cannot  in  any  way 
increase  the  profitability  of  an  employer's  business.   The  only 
one  who  might  gain,  in  a  perverse  way,  by  sexual  harassment, 
is  some  employee. 

If  there  were  ever  a  day  that  a  man  was  looked 
upon  with  envy  because  of  his  sexual  conquests  at  the  workplace, 
that  day  has  gone.   Modern  management  looks  upon  such  activity, 
especially  by  a  manager,  as  stupid,  at  best.   There  is 
nothing  for  a  manager  to  brag  about  in  conquests  at  the 
workplace.   In  fact,  any  manager  who  gains  sexual  favors  by 
abusing  his  position  of  status  within  a  company  is  viewed  as 
a  poor  manager  because  he  has  involved  his  employer  in  his 
own  illicit  affairs,  when  there  is  no  possible  gain  for  the 
employer  and  a  substantial  risk  to  the  employer.   Conse- 
quently, sexual  harassment  is  generally  not  something  that  a 
manager  will  undertake  openly  or  boast  about. 

This  characteristic  of  secrecy  is  more  prevalent 
in  cases  of  sexual  harassment  than  in  most  cases  of  discrimi- 
nation.  In  addition,  sexual  harassment  cases  cannot  be 
proven,  or  disproven,  by  statistics.   Finally,  sexual 
harassment  cases  generally  do  not  arise  in  a  setting  in 
which  Title  VII  is  the  only  statute  which  must  be  consi- 
dered.  In  this  country,  both  at  the  federal  and  state 
level,  our  governments  have  enacted  substantial  legislation 
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to  protect  individuals,  even  those  accused  of  sexual  harass- 
ment.  Just  as  an  example,  22  states  now  effectively  prohibit 
the  use  of  polygraph  tests,  and  even  in  those  states  in 
which  these  tests  are  not  removed  as  a  tool,  their  use  is 
frowned  upon,  especially  by  civil  libertarians  and  unions. 

All  of  these  factors  combine  to  make  sexual  harass- 
ment a  difficult  allegation  for  an  employer  to  conclusively 
prove  or  disprove.   To  demonstrate  some  of  these  difficulties, 
I  will  describe  two  actual  cases  with  which  I  am  familiar. 

In  one  instance  there  was  a  claim  made  by  a  female 
employee  of  a  company  of  sexual  harassment.   She  alleged 
that  she  had  been  asked  to  have  sexual  relations  with  her 
supervisor.   She  complained  to  the  Personnel  Department  of 
the  company,  which  then  investigated. 

The  investigation  determined  that  the  solicitation 
which  was  the  subject  of  the  complaint  had  not  taken  place 
in  the  presence  of  anybody  else.   After  the  complainant  had 
been  interviewed  to  gain  as  much  information  as  possible, 
the  supervisor  was  asked  about  the  allegation.   The  super- 
visor vehemently  denied  ever  having  made  the  solicitation, 
reminded  the  company  representative  that  he  was  married  with 
children,  and  said  he  had  never  engaged  in  any  kind  of 
solicitation  to  any  female  employee.   Later,  he  advised  the 
company  that  if  there  were  anything  adverse  put  into  his 
personnel  file  or  any  information  at  all  disseminated  to  the 
effect  that  he  had  solicited  a  female  employee  for  sexual 
relations  he  would  sue  the  company  for  libel  and  slander. 
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In  another  case,  a  case  of  race  harassment,  the 
limitations  on  the  ability  of  an  employer  to  prevent  conduct 
of  one  employee  against  another  was  demonstrated.   This  was 
an  employer  that  had  a  work  fores  of  almost  20  percent  black 
employees.   One  particular  black  employee,  among  all  the 
black  employees,  was  singled  out  for  vindictive  and  vicious 
harassment  because  of  his  race.   On  one  occasion  he  had  his 
car  tires  slashed;  on  another  he  went  to  his  work  station 
and  found  a  hangman's  noose  hanging  over  his  work  station. 

Later  on  there  was  another  incident  involving  this 
employee.   A  statement  to  the  effect  that  the  KKK  would  get 
him  was  marked  on  his  locker. 

Later  still  comments  about  this  employee  were 
found  scribbled  inside  the  toilet  stall  in  the  mens  room  at 
the  work  facility.   These  were  obscene,  gross  and  vicious 
remarks  about  this  employee. 

The  employer's  reaction  to  prevent  these  actions 
escalated.   The  employer  had  a  posted  policy  against  race 
discrimination.   After  each  incident  it  questioned  employees 
who  could  not  or  would  not  tell  the  employer  anything  to 
enable  the  employer  to  apprehend  the  perpetrator.   It 
posted  a  notice  that  the  perpetrator,  if  caught,  would  be 
fired.   Thereafter,  the  employer  posted  a  reward  of  $500  for 
information  leading  to  the  apprehension  of  the  perpetrator. 

After  the  toilet  incident  the  attorney  for  the 
black  employee  went  into  the  state  court,  without  prior 
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notification  to  the  company,  to  obtain  an  injunction  re- 
straining the  company  from  permitting  harassment  of  this 
employee  because  of  his  race.   That  injunction,  in  that  form, 
was  granted.   The  company  immediately  went  into  court  to 
have  the  injunction  lifted  because  it  felt  it  was  doing  all 
it  could  possibly  do  and  because  an  injunction  has  to  be 
specific  and  identify  the  specific  action  which  the  employer 
or  the  enjoined  party  is  to  do  or  is  not  to  do.   The  company 
was  not  allowing  or  condoning  action  by  other  employees 
against  this  particular  employee.   The  court  withdrew  the 
injunction. 

This  story  has  no  happy  conclusion.   The  black 
employee  had  become  the  target  of  very  vicious  actions  by 
other  employees.   He  became  impotent  as  a  result  of  this 
harassment.   He  became  frightened  for  his  own  personal 
safety.   Ultimately,  he  received  a  disability  retirement. 

These  incidents  occurred  in  a  northern,  industrial 
state.   No  other  black  employee  was  subjected  to  this  same 
kind  of  abuse  that  had  been  used  against  this  employee.   In 
fact  this  employee's  son  worked  for  the  same  facility  at  a 
different  work  area  and  there  was  no  harassment  against  him. 

As  best  the  employer  could  determine,  this  employee 
had  become  the  target  of  these  vindictive  actions  because  he 
dared  to  be  different.   Evidently,  there  had  been  racial  and 
ethnic  joking  going  on  in  what  the  employees  perceived  to  be 
a  light  vein.   However,  the  black  employee  did  not  perceive 
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it  as  such  and  made  a  point  of  advising  all  his  co-employees 
that  he  did  not  want  to  hear  any  such  joking  in  his  presence. 
He  did  not  notify  management  that  such  joking  was  taking 
place  prior  to  advising  his  fellow  employees  to  stop  the 
joking. 

I  have  forwarded  to  the  committee  two  form  notices 
which  take  into  account  my  experience  from  these  cases. 
Employers  can  post  these  notices  to  make  their  employees 
aware  that  sexual  harassment  is  in  violation  of  company 
policy.   The  first  notice  was  part  of  an  article  I  co- 
authored,  entitled  "Sexual  Harassment  in  the  Workplace  - 
What  The  Employer  Can  Do."   The  second  was  published  after 
EEOC  issued  its  Guidelines  on  Sexual  Harassment  and  was 
published  in  our  firm's  client  monthly  newsletter. 

I  think  the  second  notice  goes  about  as  far  as  an 
employer  can  legally  go  in  advising  employees  of  the  company's 
policy  against  harassment  and  balancing  the  competing  rights 
which  are  placed  in  conflict  by  charges  of  sexual  harassment. 

There  are  two  apsects  of  that  second  notice  which 
deserve  some  explanation.   The  first  is  that  sexual  harassment 
is  grouped  together  with  harassment  on  the  basis  of  race, 
color  and  national  origin  as  a  proscribed  activity.   These 
have  been  grouped  together  because  they  are  all  violations 
of  Title  VII  and  because  I  believe  grouping  sexual  harass- 
ment with  these  other  bases  will  tend  to  have  the  proscrip- 
tion against  sexual  harassment  taken  more  seriously. 
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The  other  aspect  of  this  notice  that  deserves 
coiranent  is  that  it  does  not  specify,  with  but  a  few  excep- 
tions, that  point  at  which  actions  or  words  go  from  being 
innocuous  to  becoming  harassment.   This  is  due  to  the 
character  of  harassment,  especially  sexual  harassment. 
Harassment  is  a  violation  of  Title  VII  which  can  very  much 
depend  upon  the  subjective  viewpoint  of  the  person  who  is 
the  recipient  of  those  actions  or  words  and  a  prior  course 
of  conduct. 

The  Standard  Of  Conduct  Being  Required  of 
Employers,  By  Courts,  In  Title  VII  Cases 

Title  VII  does  not  provide  that  sexual  harassment 
should  be  treated  any  differently  than  other  kinds  of  harass- 
ment, such  as  harassm.ent  on  the  basis  of  national  origin. 
Yet  it  clearly  appears  that  two  different  standards  are 
developing . 

Some  cases  illustrate  the  difference.   In  Carridi 
V.  Kansas  City  Chiefs  Football  Club,  Inc. ,  568  F.2d  87,  16 
PEP  Cases  462  (8th  Cir.  1977) ,  the  complainant  established 
that  his  supervisor  had  referred  to  him  by  ethnically  deroga- 
tory names,  such  as  "dago,"  and  had  referred  to  Italian- 
Americans  generally  as  "Mafia."   The  trial  court  found  that 
the  use  of  such  ethnic  slurs  did  not  amount  to  a  violation 
of  Title  VII.   It  said  such  remarks,  if  excessive  and  oppro- 
brious, could  rise  to  such  the  level  of  a  violation  of  Title 
VII,  but  that  stage  had  not  been  reached  in  the  case  before 
the  court.   The  trial  court  looked  to  statistics  showinq 
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the  representation  of  Italian-Americans  in  the  employer's 
work  force,  as  evidence  that  the  statements  were  casual,  and 
not  intended  to  discriminate.   The  appellate  court  affirmed 
that  decision. 

In  Fekete  v.  U.  S.  Steel  Corp. ,  353  F.Supp.  1177 
(W.D.  Pa.  1973),  the  claimant  was  a  native  of  Hungary.   He 
was  harassed  in  the  following  ways.   There  had  been  a  bulletin 
board  posting  of  two  chimpanzees  hugging  each  other,  with 
the  caption  "Reunion  of  the  Hungarian  Refugees"  but  the 
court  found  the  company  not  responsible  for  this  because 
postings  required  approval  and  this  posting  had  not  been 
approved.   There  was  restroom  scribbling  derogatory  of  the 
plaintiff;  the  plaintiff  did  not  call  this  to  the  attention 
of  management;  and  the  wall  with  the  grafitti  was  painted 
over  by  the  company  one  week  after  it  had  first  been  seen  by 
anyone.   The  plaintiff  claimed  that  he  had  been  called  "dumb 
hunky"  by  a  supervisor,  in  anger,  but  the  court  found  that 
though  the  term  may  have  been  used,  it  was  not  used  in 
anger. 

The  court  found  no  liability  of  the  company  be- 
cause the  acts  were  unauthorized.   In  effect,  it  held  that 
the  employer  must  be  made  aware  of  the  alleged  harassment 
and  fail  to  take  steps  to  prevent  and  correct  it,  after  it 
had  been  informed,  in  order  for  the  company  to  be  found 
responsible  and  liable  under  Title  VII.   The  court  repeatedly 
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noted  that  the  company  had  rules  against  all  of  the  actions 
which  had  harassed  the  plaintiff. 

Miller  v.  Bank  of  America,  600  F.2d  211  (9th  Cir. 
1979)  involved  a  sexual  harassment  claim  and  contrasts  with 
these  two  cases.   The  employer  there  had  a  rule  prohibiting 
sexual  harassment  and  it  had  a  complaint  procedure  for 
addressing  allegations  of  sexual  harassment. 

In  Miller,  the  female  plaintiff  never  complained 
to  the  company,  or  even  informed  the  company,  that  her 
supervisor,  referring  to  her  as  a  "black  chick,"  had  de- 
manded sexual  favors.   When  she  was  terminated  she  claimed 
it  was  because  she  had  refused  to  give  these  advances. 

The  appellate  court  found  that  she  stated  a  claim 
for  violation  of  Title  VII.   It  found  that  the  employer  was 
responsible  for  the  actions  of  its  supervisor,  under  the 
theory  of  respondeat  superior,  even  though  the  alleged 
actions  by  the  supervisor  were  (1)  in  violation  of  company 
policy;  (2)  unknown  to  the  company;  and  (3)  not  for  the 
benefit  of  his  employer. 

The  Miller  court  claimed  it  would  not  engraft  onto 
Title  VII  a  requirement  that  there  be  prior  notice  to  the 
employer,  before  a  charge  of  sexual  harassment  could  be 
maintained;  yet  that  is  what  the  courts  seem  to  require  in 
harassment  cases  when  the  basis  is  something  other  than  sex. 

The  Miller  case  raises  a  serious  problem.   It 
creates  a  new  and  different  standard  for  determining  liability 
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for  harassment  under  Title  VII,  i.e. ,  whether  there  actually 
was  a  sexual  proposition,  and  not  whether  the  employer  made 
every  attempt  to  prevent  such  harassment.   If  the  employee 
does  not  have  to  inform  the  employer  before  that  employer  can 
be  held  liable,  then  an  employer's  response  to  a  complaint, 
as  a  basis  for  liability,  becomes  academic. 

EEOC  and  the  courts  should  not  have  to  address 
every  claim  of  sexual  harassment  at  the  initial  stage.   If 
an  employer  does  have  a  policy  against  such  harassment,  posts 
that  policy,  and  provides  for  a  procedure  for  investigating 
claims  of  sexual  harassment,  that  policy  and  procedure 
should  not  be  ignored  at  whim.   Furthermore,  complainants 
should  not  be  encouraged  to  avoid  use  of  the  policy  and 
procedure,  yet  that  is  exactly  what  will  happen  if  the 
Miller  approach  becomes  universally  adopted. 

Miller  encourages  unnecessary  litigation.    This 
can  be  seen  from  two  simple  scenarios.   Under  the  first 
scenario,  if  a  woman  complains  and  the  company  investigates, 
then  if  there  is  a  suit  under  Title  VII  the  issue  before  the 
court,  to  determine  whether  the  employer  is  liable,  will  be 
whether  the  employer  took  reasonable  actions  in  response  to 
the  complaint.   When  this  is  the  issue  the  employer  can 
present  all  the  evidence  it  found  as  a  result  of  the  inves- 
tigation and  give  its  reasons  for  its  actions.   Under  the 
second  scenario,  the  woman  goes  direcly  to  EEOC,  then  court. 
If  the  woman  is  not  required  to  complain  first  to  the  employer, 
then  the  issue  in  court  is  whether  the  male  employee  had 
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made  the  statements  attributed  to  him.   This  is  an  easier 
burden  for  a  plaintiff  to  meet. 

If  we  are  trying  to  encourage  employers  to  prevent 
sexual  harassment  we  are  not  accomplishing  that  result  by 
letting  the  results  in  Miller  stand. 
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EEO 

EEOC  APPROVES  FINAL  SEXUAL 
HARASSMENT  GUIDELINES 

On  April  11,  1980,  EEOC  published  its  proposed 
Sexual  Harassment  Guidelines  for  public  comment. 
These  comments  have  now  been  received  and  con- 
sidered. The  guidelines,  in  virtually  identical  language 
as  that  used  in  the  original  publication,  have  now  re- 
ceived final  approval  and  will  become  official  soon,  as 
29C.F.R.  Section  1604.11. 

The  Sexual  Harassment  Guidelines  are  just  as  con- 
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troversial  now  as  they  were  when  published  for  public 
comment.  They  require  action  by  an  employer. 
Specifically,  29  C.F.R.  Section  1604.11(0  requires  that 
an  employer  "should  take  all  steps  necessary  to  pre- 
vent sexual  harassment  from  occurring  such  as 
affirmatively  raising  the  subject,  expressing  strong  dis- 
approval, developing  appropriate  sanctions,  inform- 
ing employees  of  their  right  to  raise  and  how  to  raise 
the  issues  of  harassment  under  Title  VII,  and  develop- 
ing methods  to  sensitize  all  concerned." 

There  follows  in  this  article  a  sample  "Notice  to 
Employees"  which  attempts  to  establish  a  company's 
position  in  conformance  with  the  new  sex  guidelines. 
It  will  be  seen  that  the  notice  also  sets  forth  a  sample 
company  position  on  ethnic,  racial  and  sex-oriented 
joking  in  the  workplace.  This  was  done  because  there 
is  a  great  deal  of  similarity  in  handling  both  of  these 
problems.  Both  are  areas  in  which  there  is  an  affirma- 
tive obligation  on  the  employer  to  maintain  an 
environment  free  of  discrimination;  both  are  areas  in 
which  case-by-case  treatment  is  generally  the  rule 
rather  than  the  exception;  both  are  areas  in  which 
there  is  no  possibility  of  financial  gain  for  the  employ- 
er because  of  the  discriminatory  conduct;  and  both  are 
areas  in  which  proof  problems  are  substantial  and  in 
which  emotions  generally  run  high. 

The  area  of  sexual  harassment  may  be  one  in  which 
employers  might  want  to  consider  approaching  EEOC 
before  an  actual  charge  has  been  filed  with  the  agency 
by  an  employee.  Especially  if  the  accused  is  a  person 
within  a  labor  organization  covered  by  a  collective 
bargaining  agreement  and  the  employer  has  evidence 
of  the  guilt  of  the  accused.  Analyses  have  been  done 
by  arbitrators'  decisions  addressed  to  sexual  harass- 
ment claims  and  the  record  of  arbitrators  in  this  area  is 
abysmal.  Absent  physical  contact  by  the  aggressor,  a 
discharge  for  sexual  harassment  will  not  be  sustained. 

By  approaching  EEOC  a  discharge  of  a  union 
employee  might  be  better  effectuated  in  appropriate 
circumstances.  For  example,  the  employer  might  file  a 
third  party  charge  on  behalf  of  the  aggrieved 
employee  and  against  the  offender  (and  itselO;  and 
thereafter  enter  into  a  conciliation  agreement  or  Con- 
sent Decree.  Alternatively,  the  employer  might  re- 
quest EEOC  to  appear  amicus  curiae  in  the  arbitration 
proceeding. 

There  is  at  least  one  caveat  in  approaching  EEOC. 
There  is  a  possibility  that  the  agency  might  want  to 
know  how  the  company  responded  to  other  claims  of 
sexual  harassment.  The  employer  should  feel  com- 
fortable with  its  actions  and  confident  that  they  are 
defensible. 
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NOTICE  TO  EMPLOYEES  AND  MANAGERS:  RESPECTING 
THE  RIGHTS  OF  YOUR  FELLOW  EMPLOYEES 

Most  of  you  have  probably  read  an  article  or  seen  a  program  re- 
cently about  sexual  harassment  in  the  workplace.  Less  publicized, 
but  just  as  recurring  is  the  subject  of  racial  or  sex-oriented  joking 
and  the  use  of  ethnic,  racial,  or  sex  epithets.  What  the  law  will  re- 
quire of  an  employer  and  its  employees  is  still  being  developed  in 
these  fields  and  we  do  not  venture  to  guess  where  the  legal  require- 
ments will  ultimately  settle.  We  do  think,  however,  that  you  must 
know  and  abide  by  the  corporate  position  on  these  subjects.  In  this 
notice  we  set  forth  our  position,  the  reasons  we  have  adopted  our 
position,  and  the  methods  we  have  established  for  assuring  that  the 
position  is  implemented.  In  the  future,  and  as  necessary,  this  posi- 
tion will  be  set  forth  in  even  greater  detail. 

This  company's  position  is  that  every  employee  has  the  right  to 
work  in  an  environment  totally  free  of  sexual  harassment  and  offen- 
sive use  of  ethnic,  racial,  or  sex-oriented  joking  or  epithets.  Such 
conduct  does  not  advance  the  purposes  of  our  company  at  all;  is 
morally  wrong;  and  may  subject  the  company  to  legal  exposure. 
Consequently,  any  employee  who  engages  in  the  prohibited  conduct 
will  be  subject  to  disciplinary  action,  up  to  and  including  discharge. 
}Vha[  conduct  constitutes  prohibited  sexual  harassment. 

1.  It  is  sexual  harassment  for  any  manager  to  condition  the  award 
of  any  benefit  on  the  granting  of  sexual  favors  or  the  establish- 
ment or  continuance  of  a  personal  relationship,  or  to  imply  to 
such  employee  that  the  award  of  such  a  benefit  is  so  conditioned. 

2.  It  is  sexual  harassment  for  any  employee  to  state  or  imply  that 
a  particular  employee's  deficiencies  in  performance  are  attri- 
butable in  whole  or  in  part  to  the  sex  of  that  person. 

3.  It  is  sexual  harassment  for  any  employee  to  state  or  imply  that 
a  particular  employee's  advances  in  employees  have  resulted 
from  the  granting  of  sexual  favors  or  the  establishment  or 
continuance  of  a  personal  relationship. 

4.  It  is  sexual  harassment  for  an  employee  to  comment  on  parti- 
cular characteristics  associated  with  a  particular  sex,  e.g..  that 
a  particular  woman  has  "nice  breasts." 

Whether  or  not  certain  other  conduct  constitutes  sexual  harass- 
ment may  depend  upon  how  that  conduct  is  viewed  by  the  employee 
who  is  subjected  to  that  conduct.  The  employee  who  initiates  or 
persists  in  the  conduct  assumes  the  risk  and  the  possible  penalties,  in 
the  event  that  the  person  who  is  the  object  of  the  conduct  views  it  as 
offensive,  even  if  it  might  not  have  been  intended  as  offensive. 
Therefore,  the  possibility  exists  that  the  same  conduct  might  consti- 
tute sexual  harassment  in  one  instance  but  not  in  another.  For 
example,  a  male  employee  might  ask  a  female  employee  to  go  out  on 
a  date  and  the  response  might  be  "No,  I'm  busy  that  night  but  may- 
be we  can  go  out  some  other  lime."  Alternatively,  the  response 
might  be  an  unequivocal,  "No." 

The  corporate  does  not  presume  that  it  can  change  the  manner  or 
methods  of  human  relationships  and  does  not  ban  the  existence  of 
dating  between  employees.  For  that  reason  it  would  not  be  per- 
ceived as  sexual  harassment  if  the  male  employee,  having  received 
the  first  response,  asked  again  for  a  date.  However,  if  after  receiving 
the  second  the  male  employee  persisted  in  asking  for  a  date,  then 
that  employee  would  be  on  notice  that  the  conduct  could  reasonably 
be  viewed  as  bothersome,  and  would  assume  the  risks  if  it  is  so  per- 
ceived. 

A  higher  standard  of  conduct  is  expected  of  managers  in  their 
dealings  with  subordinate  employees.  A  manager  who  seeks  to  esta- 
blish a  personal  relationship  with  a  subordinate  employee  must 
understand  that  the  very  existence  of  such  a  relationship  undercuts 
or  is  perceived  by  others  as  undercutting  that  manager's  abilities  to 
function  effectively.  Regardless  of  intent,  the  manager's  ability  to 
assign  work  fairly  and  rate  persons  objectively  may  be  comprom- 
ized or  be  perceived  by  others  as  having  been  compromised  by  the 
status  of  the  personal  relationship,  or  its  termination.  Furthermore, 
the  subordinate  person  in  the  relationship  might  feel  compelled  to 
enter  into  or  continue  the  relationship  and  the  manager  will  never 
know  until  it  is  too  late. 

A  function  of  managing  is  making  decisions  which  assess  the 
benefits  to  the  company  against  the  risks  to  the  company,  or  a 
"worst  case"  scenario.  Any  manager  who  assumes  the  risk  of  a  per- 
sonal relationship  with  a  subordinate  employee  is  not  advancing  the 
interests  of  the  company  and  is  exposing  the  company  to  a  "worst 
case"  scenario  which  can  be  harmful  to  the  morale  of  the  subordin- 
ate employee,  and  other  employees.  Such  poor  judgment  can  be 
cause  for  immediate  termination  of  a  manager. 
What  conduct  constitutes  prohibited  racial,  ethnic  or  sex  joking  and 
epithets. 


1.  It  is  prohibited  for  any  employee  to  bring  any  item  to  the 
work  premises  for  purposes  of  a  racial,  ethnic,  or  sex  "joke" 
on  another  employee. 

2.  It  is  prohibited  for  any  employee  to  use  any  official  company 
properly,  such  as  a  company  bulletin  board,  for  purposes  of  a 
racial,  ethnic  or  sex  "joke"  on  another  employee. 

3.  It  is  prohibited  for  any  employee  to  deface  company  property 
or  personal  properly  of  another  for  purposes  of  a  racial, 
ethnic,  or  sex  "joke"  on  another  employee. 

4.  It  is  prohibited  for  any  employee  to  use  any  race,  ethnic  or  sex 
epithets  to  or  about  another  employee  on  company  premises. 

Just  as  the  determination  of  whether  certain  conduct  constitutes 
sexual  harassment  may  depend  upon  how  that  conduct  is  viewed  by 
the  employee  subjected  to  such  conduct,  so  also  certain  racial,  eth- 
nic or  sex  joking  may  or  may  not  constitute  prohibited  activity, 
based  upon  how  that  conduct  is  perceived  by  others. 

This  company  does  not  prohibit  any  and  all  ethnic,  racial,  or  sex 
joking  only  because  the  company  believes  that  such  an  absolute  ban 
would  be  very  difficult  to  enforce;  that  such  a  ban  might  cause  such 
joking  to  go  "underground"  and  become  vindictive  rather  than 
good-natured  or  well-intended;  and  that  such  activity,  as  long  as  it  is 
kept  light  and  is  mutually  shared  by  employees,  and  not  considered 
offensive  by  any  of  them,  does  not  constitute  infringement  of  the 
rights  of  the  others.  However,  such  joking  is  a  volatile  subject  and 
the  company  has  determined  that  the  following  provisions  are 
necessary  to  insure  that  the  rights  of  no  emplo.vee  are  infringed  by  it. 

Any  and  all  ethnic,  racial,  or  sex  joking  shall  no  longer  continue 
under  the  following  circumstances: 

1 .  It  is  perceived  by  a  supervisor  as  being  offensive  to  any 
employee  whether  or  not  that  employee  lodges  a  complaint 
about  it. 

2.  It  is  the  subject  of  a  complaint  by  any  employee.  A  supervisor 
to  whom  such  a  complaint  is  made,  in  terminating  the  joking, 
shall  inform  the  employees  concerned  that  the  action  is  being 
taken  on  the  supervisor's  own  initiative; 

3.  The  conduct  is  perceived  by  the  supervisor  or  any  employee  as 
having  gone  beyond  joking;  or 

4.  A  supervisor  determines  that  it  is  nol  appropriate  for  such 
joking  to  take  place  for  some  other  reason. 

Any  person  who  during  his  or  her  employment  at  the  company  is 
subjected  to  sexual  harassment  or  ethnic,  racial,  or  sex  joking,  or 
exposed  to  such  conduct  has  the  right  to  have  such  activity  termin- 
ated immediately.  Complaints  can  be  made  to  either  the  employee's 
immediate  superior  or  to  the  personnel  office,  to  John  Goodfaith. 

The  person  to  whom  the  complaint  is  made  shall  obtain  the  facts 
and  discuss  possible  corrective  actions  with  the  employee. 

An  investigation  shall  be  made  concerning  the  allegations.  If  the 
investigation  leads  to  a  determination  that  the  charges  are  true,  the 
necessary  corrective  action  will  be  taken.  If  the  investigation  is 
inconclusive,  or  shows  the  charges  to  be  unfounded,  no  action  shall 
be  taken  against  any  employee  and  no  reference  to  the  allegations 
shall  be  made  in  any  personnel  documents  of  any  employee. 

Because  of  the  very  nature  of  this  misconduct,  it  can  be  expected 
that  in  many  instances  conflicting  information  might  be  furnished. 
It  is  entirely  possible  that  a  continuing  investigation  might  be  appro- 
priate or  that  assistance  of  an  outside  government  agency,  such  as 
the  Equal  Employment  Opportunity  Commission,  may  be  initiated 
by  the  company. 

OFCCP  WINS  PARTIAL  VICTORY  IN  E.E. 
BLACK  HANDICAP  CASE 

A  District  Court  has  finally  ruled  on  some  of  the 
procedural  and  substantive  issues  raised  by  the 
Rehabilitation  Act  of  1973  in  E.E.  Black  Ltd.  v.  Mar- 
shall, 23  FEP  Cases  1253  (D.  Hawaii,  September  5, 
1980).  The  case  is  the  first  to  address  many  of  the  out- 
standing issues  under  the  Rehabilitation  Act. 

In  this  case,  the  complainant  had  been  rejected  for 
employment  as  an  apprentice  carpenter  after  a  back  x- 
ray  showed  he  had  a  congenital  back  anomaly  which 
made  him  a  poor  risk  for  a  job  which  required  heavy 
lifting.  He  filed  a  complaint  under  the  Rehabilitation 
Act,  and  eventually  a  hearing  was  conducted  before 
an  Administration  Law  Judge  (ALJ). 
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The  ALJ  issued  proposed  findings  of  fact  and  con- 
clusions of  law  which  rejected  the  claim,  reasoning 
that  the  claimant  was  not  handicapped  within  the 
meaning  of  the  Rahabilitation  Act  because  the  condi- 
tion did  not  "substantially  limit"  one  or  more  of  the 
claimant's  major  life  activities. 

The  Secretary  of  Labor  rejected  this  interpretation 
and  E.E.  Black  commenced  suit  in  federal  court.  Both 
sides  moved  for  summary  judgment,  but  neither  side 
totally  prevailed.  The  major  controversial  issues 
which  were  raised  and  their  disposition  was  as  follows: 

1.  The  court  rejected  the  interpretation  of  the  ALJ 
and  that  of  OFCCP  concerning  the  term  "substan- 
tially impaired."  The  court  held  that  the  deter- 
mination of  whether  a  condition  constituted  a  sub- 
stantial impairment  must  be  made  by  looking  to 
the  particular  individual  and  the  effects  of  the 
rejection  for  the  job  on  him.  This  necessitates  a 
case-by-case  determination.  The  court  also  indic- 
ated that  "factors  that  are  important  in  the  case- 
by-case  determination  are  the  numbers  and  types 
of  jobs  from  which  the  impaired  individual  is  dis- 
qualified. And  the  focus  cannot  be  on  simply  the 
job  criteria!  or  qualifications  used  by  the  individual 
employer;  those  criteria  or  qualifications  must  be 
assumed  to  be  in  use  generally  ...  In  evaluating 
whether  there  is  a  substantial  handicap  to  employ- 
ment, it  must  be  assumed  that  all  employers  offer- 
ing the  same  job  or  similar  jobs  would  use  the  same 
requirement  or  screening  process."  Id.  at  1262.  Al- 
though the  OFCCP  definition  that  disqualification 
for  any  job  sought  constituted  a  substantial 
impairment  was  rejected,  the  new  "test"  set  up  by 
the  court,  given  its  presumptions  and  assumptions, 
must  be  considered  a  victory  for  OFCCP  because  it 
makes  an  employer's  burden  of  proof  very 
difficult,  if  not  impossible. 

2.  In  Rehabilitation  Act  cases  the  OFCCP  fre- 
quently cites  to  a  provision  of  its  regulations,  41 
C.F.R.  §60-741. 4(b)  which  indicates  that  as  a 
condition  of  receiving  the  contract  "The  contrac- 
tor agrees  to  comply  with  the  rules,  regulations 
and  relevant  orders  of  the  Secretary  of  Labor 
issued  pursuant  to  the  Act."  OFCCP  argues  that 
because  of  this  provision  contractors  cannot  con- 
test the  legitimacy  of  agency  regulations.  This 
position  of  OFCCP  was  rejected  by  the  Court. 

3.  E.E.  Black  argued  that  the  definition  of  "handi- 
capped individual"  was  unconstitutionally  vague. 
This  position  was  rejected  by  the  Court. 

4.  The  provisions  of  the  Rehabilitation  Act  had 
been  found  applicable  by  the  ALJ  despite  the 
employer's  contention  that  the  claimant  would 
not  have  been  working  on  a  federal  government 
contract  project.  This  holding  was  left  undis- 
turbed by  the  District  Court. 

5.  The  court  held  that  a  condition  can  constitute  a 
handicap  even  though  the  condition  is  only 
potentially  debilitating  for  the  employee,  but 
recognized  that  the  risk  of  future  injury  can  be  a 
legitimate  basis  for  rejection  under  certain  cir- 
cumstances. 

The  Court's  decision,  unfortunately,  has  clouded 
the  issues,  rather  than  cleared  them.  We  have  cited 
some  of  the  issues  which  the  court  feels  would  be  rele- 


vant in  determining  whether  a  person  is  "substantially 
impaired,"  but  there  were  others.  The  court  indicated 
that  the  geographical  area  to  which  the  employee  had 
access,  the  individual's  own  job  expectations,  and  the 
number  of  jobs  from  which  the  criteria  would  disqual- 
ify the  employee  must  also  be  considered. 

LATEST  DEVELOPMENTS  IN  THE  LAW  OF 
EMPLOYMENT  DISCRIMINATION 

(The  following  is  an  outline  of  a  speech  which  was 
delivered  by  John  Canoni  on  October  3,  1980  at  the 
Fall  Meeting  of  the  New  York  State  Bar  Association's 
Section  on  Labor  and  Employment  Law  held  at 
Saratoga  Springs,  New  York.) 

I.   Comparable  Worth 

A.  Equal  Pay  Act.  29  US.C.§206(b)(l),  prohibits 
employers  from  paying  men  more  than  women  for 
"equal  work  on  jobs  the  performance  of  which 
requires  equal  skill,  effort  and  responsibility  and 
which  are  performed  under  similar  working  condi- 
tions." 

Four  defenses  are  (I)  seniority  system,  (2)  merit  sys- 
tem, (3)  system  measuring  earnings  by  quantity  or 
quality  of  production  and  (4)  differential  based  on  any 
factor  other  than  sex. 

While  "equal"  used,  job  functions  need  only  be 
"substantially  equal".  DiSalvo  v.  Chamber  of  Com- 
merce of  Greater  Kansas  City,  416F.  supp.  844 (W.D. 
Mo.  1976);  Usery  v.  Allegheny  County,  544  F.2d  148 
(3d  Cir.  1976). 

Marketplace  is  not  a  defense  under  Equal  Pay  Act 
in  certain  circumstances.  Corning  Glass  Workers  v. 
Brennan,  417  U.S.  188  (1974).  Night  shift  established 
at  time  when  state  laws  prohibited  women  from  work- 
ing at  night.  Corning  paid  a  higher  wage  to  men  to 
become  night  shift  inspectors.  Supreme  Court,  by  5  to 
3,  (with  Stewart  not  participating  and  Burger, 
Blackmun  and  Rehnquist  dissenting)  held  payment  of 
higher  rate  to  men  to  compensate  for  them  for  what 
they  regarded  as  demeaning  tasks  was  illegal  although 
it  reflected  the  "job  market".  417  U.S.  at  205. 

B.  Title  VI t 

Bennett  Amendment,  Sec.  703(h),  42  U.S.C. 
2000e-2(h): 

"It  shall  not  be  an  unlawful  employment  practice 
under  this  subchapter  for  any  employer  to  difi"eren- 
tiate  upon  the  basis  of  sex  in  determining  the  amount 
of  compensation  paid  or  to  be  paid  to  employees  of 
such  employer  if  such  differentiation  is  authorized  by 
the  provisions  of  the  (Equal  Pay  Act)." 

Congress  considered  adopting  "comparable"  as 
the  test  instead  of  "equal"  in  1963  (108  Cong.  Record 
14767)  but  did  not.  SeeAngelo  v.  Bachrach  Instr.  Co., 
555  F.2d  1164,  1173-76  (34  Cir.  1976). 
Title  VII  Cases: 

1.  Christensen  v.  State  of  Iowa,  563  F.2d  353 
(8th  Cir.  1977).  University  of  Northern  Iowa  paid  its 
clerical  workers  (exclusively  female)  and  physical 
plant  workers  (predominantly  male)  based  on  wages 
paid  in  local  labor  market.  In  1974,  University 
adopted  Hayes  job  evaluation  system  but  modified 
results  by  retaining  higher  starting  salaries  for 
physical  plant  workers.  Court  did  not  reach  Bennett 
Amendment  question  but  held  that  use  of  wages  for 
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similar  jobs  in  local  labor  market  was  not  illegal  under 
Title  VII. 

2.  Gunther  v.  City  of  Washington.  602  F.2d  882 
(9th  Cir.  1979),  petition  for  rehearing  denied  22  FEP 
Cases  1650  (May  1,  1980) — matrons  guarding  female 
prisoners  paid  less  than  men  guarding  male  prisoners. 
Each  male  guard  was  responsible  for  12  times  as  many 
prisoners  and  matrons  also  performed  substantial 
clerical  work.  Equal  pay  claim  dismissed  since  jobs 
were  "qualitatively  different".  Bennett  Amendment 
restricted  to  four  defenses.  Case  remanded  to  district 
court  to  consider  plaintiffs'  claims  that  a  portion  of 
the  discrepancy  in  wages  was  due  solely  to  sex  dis- 
crimination. 

3.  Lemons  v.  City  and  County  of  Denver,  620 
F.2d  228  (11th  Cir,  April  21,  1980),  petition  for  cer- 
tiorari filed  June  18,  1980,  No.  80-82.  City  nurses  were 
compared  to  private  sector  nurses  under  city's  pay 
plan  utilizing  like  jobs  in  private  sector.  Nurses  argued 
private  nurses  were  underpaid  because  predominantly 
female  so  city  should  have  compared  them  to  "general 
administrative  services"  as  those  jobs  "are  of  equal 
value  to  the  employer."  Court  held  that  the  city  could 
properly  rely  on  community  conditions  (citing 
Chrisiensen)  and  that  the  Bennett  Amendment 
applied  the  entire  Equal  Pay  Act  to  Title  VII. 

4.  lUE  v.  Westinghouse  Electric  Co.,  23  FEP 
Cases  589  (3d  Cir.  August  1,  1980).  In  1930  company 
separated  female  jobs  (assembly-line  and  quality  con- 
trol) from  male  jobs  (janitor,  forklift  operator,  ware- 
houseman) by  se.x.  While  each  job  was  given  a  point 
value,  female  jobs  were  assigned  lower  wages  than 
male  jobs  with  the  same  point  value.  The  system  was 
changed  in  1965  but  female  jobs  were  still  at  the  bot- 
tom (of  four  lowest  jobs,  182  women,  I  man;  of  seven 
highest  jobs,  50  men,  1  woman).  Court  held,  by  2  to  I, 
that  Bennett  Amendment  merely  incorporated  the 
four  Equal  Pay  Act  defenses  and  remanded  the  case. 

Other  Proceedings 

1 .  OFCCP  believes  it  is  not  restricted  by  Bennett 
Amendment.  In  Kerr  Glass  Co.  hearing  recently  com- 
pleted, males  assigned  to  carton  stacker  job  and  fe- 
males to  package  inspector  job.  OFCCP  will  rely 
chiefly  on  (1)  where  employees  with  no  experience  are 
assigned  and  (2)  whether  wage  evaluation  system 
awards  premium  for  physical  effort. 

2.  EEOC  funded  National  Academy  of  Science 
study  in  1977  (with  interim  report  finished  in  1979  and 
final  report  due  in  1981)  to  review  wage  evaluation  sys- 
tems and  ascertain  if  inherent  biases  exist. 

II.  Ajjirmative  Action  Plans 

A.  United  Steelworkers  v.  Weber,  99  S.  Ct. 
2721(1979)  held  Title  VII  does  not  prohibit  all  private 
voluntary  race-conscious  affirmative  action  steps  de- 
signed to  eliminate  racial  discrimination.  Court  care- 
fully noted  Kaiser's  plan  did  not  (1)  unnecessarily 
trammel  on  white  employees'  interests,  (2)  require  dis- 
charge of  White  employees  and  replacement  with 
Blacks,  (3)  exclude  Whites  from  the  program  and,  in 
addition,  (4)  was  temporary  measure. 

B.  Post-Weber  Developments 

1.  Tangrenv.  Wackenhut  Services,  Inc.,  21  FEP 
Cases  570(D.  Nev.  1979)  broadly  defined  "voluntary" 


as  covering  a  plan  developed  to  bring  a  company  into 
compliance  with  E.O.  11246  and  promulgated  despite 
union  strike  and  NLRB  proceedings  designed  to  pre- 
vent it.  Court  also  approved  goals  and  timetables  and 
a  seniority  override  provision  to  allow  newly-hired 
females  and  minorities  to  avoid  layoffs. 

2.  Detroit  Police  Officers  Assn.  v.  Young,  608 
F.2d  671  (6th  Cir.  1979),  petition  for  certiorari  filed 
January  10,  1980  (No.  79-1080).  Police  Department 
voluntarily  to  public  employer  and  Section  1981.  See 
also  Doores  v.  McNamara.  20  FEP  Cases  1474  (W.D. 
Mo.  1979). 

III.  Contribution  from  Labor  Unions 

A.  Glusv.  G.  C.  Murphy  Co..  23  FEP  Cases  86  (3d 
Cir.  June  27,  1980).  District  court  held  there  was  a  fed- 
eral common  law  right  of  contribution  under  Title  VII 
but  not  under  Equal  Pay  Act.  $529,000  assessed 
against  International  Union  since  local  union  had  no 
funds.  Third  Circuit,  by  2  to  1,  affirmed. 

B.  Northwest  Airlines  v.  Transport  Workers 
Union.  606  F.2d  1350  (D.C.  Cir.  1979),  Cert,  granted 
48  U.S.L.  WEEK  3813  (June  16,  1980).  District  court 
found  there  was  a  right  of  contribution  under  Title  VII 
but  not  under  the  Equal  Pay  Act.  The  appeals  court 
affirmed  the  Equal  Pay  Act  ruling  but  remanded  the 
Title  VII  claim  for  a  ruling  on  laches.  Supreme  Court 
granted  certiorari  as  to  both  Title  VII  and  the  Equal 
Pay  Act  and  set  the  case  down  for  argument  with 
Westvaco  Corp.  v.  Adams  Extract  (No.  1^-911),  a 
case  involvmg  the  right  to  contribution  under  the  anti- 
trust laws. 

IV.  Access  to  EEOC  Files 

Respondents  given  access  only  after  a  lawsuit  is 
filed.  Charging  party  has  access  immediately  even 
though  statute  prohibits  EEOC  from  making  "pub- 
lic" information  gathered  during  investigation. 

A.  Cases  Upholding  EEOC 

KesslerA  Co.  v.  EEOC,  All  F. 2d  1147  (5th  Cir.  1973), 
cert,  denied  412  U.S.  939  (1973). 

B.  Cases  Rejecting  EEOC  Position 

EEOC  V.  Associated  Dry  Goods,  607  F.2d  1075  (4th 

Cir.  1979),  petition  for  certiorari  filed  January  7,  1980 

(No.  79-1068). 

Sears  Roebuck  &  Co.  v.  EEOC,  581  F.2d  941  (D.C. 

Cir.  1979). 

Burlington  Northern  v.  EEOC,  582  F.2d  1097  (7th 

Cir.),  cert,  denied  440  U.S.  930  (1979). 

EEOC  V.  Joseph  Home,  20  FEP  Cases  1752  (4th  Cir. 

1979) 

V.  State  Court  Jurisdiction  over  Title  VII  Cases 

A.  Yes  (concurrent  federal  and  state  jurisdiction) 
Peterson  v.  Eastern  Airlines,  2\  EPD  130,  483  (W.D. 
Tex.  1979). 

Bermum  v.  Board  of  Governors,  413  F.  Suppl.  1274 
(D.N.J.  1976). 

Vason  V.  Carrano,  330  A. 2d  98  (Conn.  Sup.  Ct.  1974) 
Williams  v.  Employment  Commission,  II  FEP  Cases 
232  (E.D.  Va  1975). 

B.  No  (exclusive  federal  jurisdiction) 
Dickinson  v.  ChrvslerCorp.,  17  FEP  Cases  1393  (E.D. 
Mich.  1978) 

Fox  V.  Eaton,  14  FEP  Cases  623  (Ohio  Sup.  Ct.  1976) 
Lucas  V.  Tanner  Bros.  Contracting  Co.,  10  FEP  Cases 
1104  (Ariz.  Sup.  Ct.  1974) 
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V I .  Various  Procedural  Issues 

A.  Mohasco  Corp.  v.  Silver,  48  U.S.L.  WEEK 
4851  (June  23,  1980).  Siirpeme  Court,  by  6  to  3,  held 
that  an  EEOC  charge  filed  on  or  after  the  241st  day  in  a 
deferral  state  may  be  untimely  if  the  state  agency  does 
not  complete  its  proceedings  by  the  300th  day. 

B.  New  York  Gaslight  Club  v.  Carey.  48  U.S.L. 
WEEK  4645  (June  9,  1980).  Supreme  Court,  by  7  to  2, 
held  a  party  prevailing  before  a  state  fair  employment 
agency  may  recover  its  attorneys'  fees  by  hling  a  Title 
VII  action. 

C.  General  Telephone  v.  EEOC,  48  U.S.L.  WEEK 
4513  (May  12,  1980)  Supreme  Court,  by  5  to  4,  held 
that  EEOC  may  seek  class-wide  relief  under  Section 
786(0(1)  without  being  certified  as  a  class  representa- 
tive under  F.R.  Civ.  P  23. 

D.  California  Brewers  v.  Bryanl,  100  S.  Ct.  814,  22 
FEP  Cases  1  (1980).  Supreme  Court,  by  4  to  3,  held 
that  a  45-week  service  requirement  was  a  seniority  sys- 
terfi  under  Section  703(h). 

E.  Roadway  Express  v.  Piper,  23  FEP  Cases  12 
(1980).  Supreme  Court  held  that  attorneys'  fees  could 
not  be  included  in  costs  assessed  under  under  29 
U.S.C.  §1927. 

F.  Res  Judicata — does  not  resort  to  state  court  sys- 
tem preclude  Title  VII  and/or  Section  1981  actions  due 
to  doctrines  of  full  faith  and  credit  and  res  judicata? 
Sinicropiv.  Nassau  County.  601  F.2d  60  (2d  Cir.  1979) 
("yes"  as  to  Section  1981) 

Mitchells.  NBC,  553  F.2d  265  (2d  Cir.  1977)  ("yes"  as 

to  Title  VII) 

Gunther  v.  Iowa  Men's  State  Reformatory,  21  FEP 

Cases  1031  (8th  Cir.  January  11,  1980),  cert,  denied  ^^ 

U.S.L.  WEEK  3767  May  27,  1980)  ("no"  as  to  Title 

VII). 

VII.  Various  Substantive  Issues 

A.  Rule  68  Offers  of  Judgment 

August  \.  Delta  Airlines,  600  F. 2d  699  (7th  Cir.  1979), 
cert,  granted  Ai  U.S.L.  WEEK  3678  (April  21,  1980) 
(No.  79-814).  Circuit  Court  held  that  Rule  68  offer  of 
$450  was  not  made  in  good  faith  when  plaintiff  was 
seeking  $20,000  so  defendant  prevailing  after  25-day 
trial  could  not  assess  post-offer  costs  against  plaintiff. 
Gay  v.  Waiters  Union,  22  FEP  Cases  1249  (N.D. 
California.  April  30,  1980).  Rule  68  does  not  apply  to 
class  actions  because  an  offer  of  judgment  creates 
potential  conflict  between  the  class  representative  and 
the  class. 

B.  Rehabilitation  Act 

Whether  the  Rehabilitation  Act  affords  an  individual 

handicapped  person  a  private  remedy  under  Sections 

503  or  504? 

Rogers  v.  Frito-Lay,  611  F.2d  1074  (5th  Cir.  1980), 

petition  for  certiorari  filed  May  14,  1980  sub  nom 

Moon  V.  Roadway  Express,  No.  79-1809  ("no") 

Chaplin  v.  Consolidated  Edison,  482  F.  Supp.  1165 

(S.D.N.Y.  1980)  ("yes") 

Simpson  V.  Reynolds  Metals  Co.,  23  FEP  Cases  868 

(7th  Cir.  August  21,  1980)  ("no") 

Carni  v .  Metropolitan  St.  Louis  Sewer  District,  620  F. 

2d  672  (8th  Cir.  1980)  ("no") 

Clark  V.  Felec  Services,  Inc.,  23  EPD  131.141  (D. 

Alaska,  May  1,  1980)  ("yes") 


C.  Miscellaneous  Court  Decisions 

1 .  Fisher  v .  Procter  &  Gamble,  22  FEP  Cases  356 
(5th  Cir.  1980)  where  Blacks  are  significantly  under- 
represented  at  the  supervisory  level,  employer's  sub- 
jective assessment  program  for  potential  supervisors 
must  be  invalidated. 

2.  EEOC  V.  Radiator  Specialty  Co..  21  FEP 
Cases  351  (4th  Cir.  1979)  general  population  statistics 
may  not  be  used  to  establish  prima  facie  evidence  of 
discrimination  for  specialized  positions  requiring 
special  qualifications. 

VIII.  Sexual  Harassment 

EEOC  Guidelines,  29  CFRA  §1604.11,  April  11,  1980 

A.  Violation  where  submission  to  such  conduct  is 
made  either  explicitly  or  implicitly  a  term  or  condition 
of  employment.  Accord:  Tompkin  v.  Public  Service 
Electric  &  Gas,  568  F.  2d  1044  (3d  Cir.  1977) 

B.  Violation  where  submission  to  such  conduct  is 
used  as  the  basis  for  employment  decisions  affecting 
such  individual  {i.e..  retaliation) /Iccorc/.'  Williams  \. 
Saxbe,  413  F.  Supp.  645  (D.D.C.  1976),  rev'd on  other 
grounds,  587  F.  2d  1240  (D.C.  Cir.  1978). 

C.  Violation  where  such  conduct  has  the  purpose 
or  effect  of  substantially  interfering  with  an  indivi- 
dual's work  performance  or  creating  an  intimidating, 
hostile  or  offensive  working  environment.  Contra: 
Bundy  v.  C.  B.  Dodge,  18  FEP  Cases  686  (D.  Conn. 
1977),  affdinpart  581  F.2d  1052  (2d  Cir.  1978);  Fisher 
v.  Flynn.  598  F.2d  663  (1st  Cir.  1979);  Cornev.  Bausch 
&  Lomb,  Inc..  390  F.  Supp.  161  (D.  Ariz.  1975), 
vacated  and  remanded  on  other  grounds  562  F.2d  55 
(9th  Cir.  1977);  Neelvv.  American Fidelitv Assurance, 
17  FEP  Cases  482  (W.D.  Okla.  1978). 

D.  Employer  Responsible  for  acts  of  agents  and 
supervisors  regardless  of  whether  acts  were  known  to 
employer  or  in  violation  of  employer's  policy. 
Accord:  Miller  v.  Bank  of  America,  600  F.  2d  211  (9th 
Cir.  1979);  Contra:  Barnes  v.  Castle,  561  F.2d  983 
(D.C.  Cir.  1977). 

E.  Employer  responsible  for  acts  of  co-workers 
only  if  the  employer  knew  or  should  have  known 
about  such  acts.  The  employer  can  rebut  such  respon- 
sibility by  showing  it  took  "immediate  and  appro- 
priate corrective  action".  Note:  Such  rebuttal  is 
apparently  not  available  in  the  case  of  supervisory 
conduct. 

F.  Employers  must  take  positive  action  to  sensitize 
all  concerned. 

G.  Punitive  damages  were  assessed  against  super- 
visors with  knowledge  of  three  co-workers'  harass- 
ment and  against  three  co-workers  in  amount  of 
$1,500  each  with  company  precluded  from  reimburs- 
ing the  employees.  Kyriazi  v.  Western  Electric,  20 
EPD  130,  273  (September  13,  1979).  Co-workers  shot 
rubber  bands  at  the  plaintiff,  engaged  in  boisterous 
speculations  about  her  virginity  and  circulated  an 
obscene  cartoon  about  her.  Kyriazi  holds  sexual 
harassment  may  be  based  on  tort  principles  as  well  as 
conspiracy  under  42  U.S.C.  §1985(c).  See  461  F. Supp. 
894  (D.N.J.  1978). 

IX.  Pending  Regulations  and  Administrative  Actions 
A.  OFCCP 

1.  Agency  takes  position  that  handicapped  and 
disabled  regulations  cover  someone  who  has 
recovered  from  a  handicap  or  a  disability  as  well  as 
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someone  who  is  perceived  to  be  handicapped  or  dis- 
abled but  who  is  not. 

2.  Agency  moving  forward  on  reproductive 
hazards  especially  if  the  employer's  action  or  rule 
automatically  excludes  child-bearing  women  from  the 
work  area  or  assignment  in  question  without  consider- 
ing the  effect  of  exposure  on  men. 

3.  Agency  proposed  regulations  making  it  a  viol- 
ation of  E.O.  11246  for  a  contractor  to  sponsor  mem- 
bership in  a  professional  organization  or  club  if  that 
organization  or  club  discriminates.  There  would  have 
to  be  a  professional  advantage  derived  from  member- 
ship so  that  denial  to  a  member  of  a  protected  group 
would  have  "an  employment  impact". 

B,  EEOC 

Agency  proposes  regulations  under  Age 
Discrimination  statute  (I)  prohibiting  employers  from 
excluding  from  pension  plan  participation  any 
employees  hired  within  5  years  of  normal  retirement 
and  (2)  requiring  both  contributions  by  employers  and 
additional  credited  service  beyond  an  employee's 
normal  retirement  date  if  he  or  she  continues  working. 
The  first  proposal  is  contrary  to  Congressional  action 
in  passing  ERISA.  Both  proposals  are  contrary  to  the 
position  taken  by  the  Department  of  Labor  when  it 
had  jurisdiction  in  this  area. 


LABOR  RELATIONS 


NLRB  ESTABLISHES  NEW  LIBERAL  TEST 

FOR  8  (a)  (3),  8  (a)  (1)  DISCHARGES  IN  MIXED 

MOTIVE  CASES 

In  what  amounts  to  a  significant,  indeed,  seemingly 
revolutionary  shift  by  the  current  majority  of  the 
NLRB,  the  Board  has  abandoned  its  long  held  posi 
tion  that  a  discharge  is  unlawful  where  motivated  even 
in  part  by  anti-union  animus,  and  establishes  a  new 
test  that  would  dismiss  unfair  labor  practices  charges 
under  sections  8  (a)  (3)  and  (l)of  the  Act  incases  which 
involve  even  admitted  anti-union  animus.  Wright 
Line.  251  NLRB  No.  150,  105  LRRM  1169  (August  27, 
1980). 

.  The  4-0  decision  is  an  admirable  though  somewhat 
puzzling  one  considering  the  composition  and  posture 
of  the  current  Board  majority.  The  Board  states  that  it 
seeks  to  "serve  to  alleviate  the  intolerable  confusion  in 
the  8  (a)  (3)  area  (at  least  four  Courts  of  Appeals  re- 
fused to  apply  the  Board's  traditional  "in  part"  test), 
and  to  provide  a  uniform  test  for  triers  of  fact.  That 
test  is  essentially  a  two  part  "causation"  test:  1)  the 
General  Counsel  is  required  to  makS  a  prima  facie 
showing  sufficient  to  support  the  inference  that  pro- 
tected (union)  conduct  was  a  "motivating  factor"  in 
the  employer's  decision.  Once  that  is  established  the 
burden  will  shift  to  the  employer  to  demonstrate  that 
the  same  action  would  have  taken  place  even  in  the 
absence  of  the  protected  conduct. 

However,  when  the  Board  applied  this  new  test  to 
the  facts  of  the  case  under  consideration,  it  found  the 
discharge  unlawful.  Despite  the  fact  that  the  employee 
had  falsified  his  time  sheet  the  Board  found  this  pro- 
ferred  seemingly  legitimate  reason  for  discharge  as 
merely  pretextual.  It  looked  to  all  the  surrounding 


facts,  including  the  employee's  10  year  admittedly 
"admirable"  work  record,  his  union  "kingpin"  des- 
cription by  management,  his  discharge  immediately 
following  an  election  campaign,  the  "sudden  and 
unexpected  departure"  from  the  lack  of  discipline  of 
employees  in  prior  cases  of  this  nature,  and  the  fact 
the  time  sheet  discrepancies  neither  "inured  to  the  em- 
ployee's benefit  nor  served  to  affect  detrimentally"  the 
employer's  business.  In  sum,  the  Board  held  the  em- 
ployer failed  to  meet  the  second  part  of  the  test.  It  did 
not  demonstrate  it  would  have  taken  the  same  action 
against  the  employee  in  the  absence  of  his  engaging  in 
union  activities.  The  Board  specially  noted  that  time 
record  discrepancies  were  found  only  after  the  plant 
supervisor  assigned  someone  to  "check"  on  the  em- 
ployee despite  the  fact  that  management  had  no  rea- 
son to  believe  the  employee  was  untrustworthy. 

The  Wright  case,  despite  unpersuasive  Board  com- 
ments to  the  contrary,  marks  an  extremely  significant 
departure  from  Board  precedent  and  a  return  to  what 
we  submit  is  the  proper  interpretation  of  the  National 
Labor  Relations  Act  in  8  (a)  (3)  cases  viewed  from  the 
perspective  of  the  Act's  legislative  history  and  its 
interpretation  by  various  Courts  of  Appeals.  The  de- 
cision is  all  the  more  surprising  emanating  from  the 
current  majority  as  there  was  no  overweening  pressure 
upon  it  to  effect  such  a  significant  change.  Though  the 
Board  cited  a  recent  U.S.  Supreme  Court  decision  as 
the  motivating  factor,  that  case  was  a  non-labor  one 
and  exerted  no  binding  precedent  on  the  Board  to 
abandon  its  "in  part"  posture  in  the  8  (a)  (3)  context. 

Management  should  be  aware,  however,  that  even 
though  anti-union  animus  in  discharge  cases  will  stand 
if  a  legitimate  business  reason  also  exists  for  the 
action,  the  Board  will  scrutinize  cases  where  animus 
appears  in  order  to  determine  whether  the  proferred 
business  justification  is  merely  pretextual.  As  noted  in 
Wright,  it  would  seem  that  an  employer  would  be  hard 
pressed  to  make  his  case  if  the  justification  was  for  an 
offense  which,  while  a  violation  of  contract  of  plant 
rules,  was  one  which  had  not  previously  been  punish- 
able by  discharge. 

Jerome  P.  Coleman 


LITTLE-KNOWN  NLRB  RULE  CAN  BE  TRAP 
FOR  EMPLOYERS 

At  the  conclusion  of  a  secret  ballot  election,  the 
National  Labor  Relations  Board  field  agent  conduct- 
ing the  election  will  seek  to  hand  the  tally  of  ballots  to 
the  employer  and  union  representatives  present.  The 
Board's  regulations  (Section  102.69a)  provide  that  the 
time  to  file  objections  to  the  conduct  of  the  election  (or 
conduct  by  the  other  party  affecting  the  results  of  the 
election)  runs  out  five  days  after  the  tally  of  ballots 
"has  been  furnished"  to  the  parties.  Many  employer 
and  union  representatives  have  been  refusing  to  accept 
the  tally.  Their  aim  was  to  require  the  regional  director 
to  mail  the  tally  to  them,  thereby  gaining  an  extra 
three  days  within  which  to  file  objections. 

Very  few  labor  attorneys  and/or  industrial  relations 
personnel  may  know  that  a  party  refuses  to  accept  a 
tally  of  ballots  at  its  peril.  Until  1974,  the  rule  was 
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exactly  as  most  believe  it  is.  In  Jacksonville  Journal 
Company.  117  NLRB  360  (1957),  the  Board  held  that 
"furnished"  had  to  mean  actual  receipt  and  that  the 
refusal  of  an  employer's  attorney  to  accept  the  tally  at 
the  election  required  mailing  and  added  another  three 
days  to  the  objection  period.  Actually,  the  date  of  re- 
ceipt by  the  party  filing  the  objections  controlled  so 
the  period  could  be  less  than,  or  more  than,  three 
days. 

It  will  probably  be  a  surprise  to  people  involved  in 
NLRB  elections  to  discover  that  the  foregoing  is  no 
longer  the  Board's  rule  in  such  cases.  In  F.  W.  Wool- 
worth  Co.,  214  NLRB  805  (1974),  the  Board  changed 
the  rule,  overruling,  the  Jacksonville  Journal  case. 
The  Board  stated  that  a  party  could  not,  in  effect, 
grant  itself  an  extension  of  time  for  filing  objections 
simply  by  "arbitrarily  refusing  to  accept  the  tally  of 
ballots."  (at  805).  It  is  sufficient,  the  Board  stated,  for 
a  party  to  be  served  with  a  tally  of  ballots  at  the  con- 
clusion of  an  election.  The  time  for  filing  objections 
then  begins  "immediately"  as  long  as  an  "attempt  is 
made"  to  serve  the  tally.  This  constituted  "construc- 
tive service"  and  controlled  even  if  the  party  was  later 
furnished  a  copy  of  the  tally  by  mail.  The  Board  did 
state  that  the  observers  appointed  by  the  parties  would 
not  be  deemed  agents  of  the  party  for  the  purposes  of 
this  rule. 

Under  the  rule  that  has  been  in  effect  since  1974, 
there  is  only  one  sure  way  to  avoid  the  5-day  period. 
That  is,  simply  stated,  for  the  party  losing  the  election 
to  leave  the  polling  area  immediately  before  the  tally 
of  ballots  can  be  prepared.  It  the  party  is  not  present 
for  the  tally  to  be  attempted  to  be  served,  then  the  tally 
will  have  to  be  mailed  and  the  extra  time  is  still  avail- 
able. 

It  is  interesting  to  note  that  the  Board's  new  rule  has 
not  been  applied  or  cited  in  a  single  Board  case  since 
1974.  This  suggests  at  least  two  possibilities.  First, 
many  parties  may  be  fleeing  the  scene  once  the  count  is 
completed  and  before  the  Board  agent  can  prepare  the 
tally  of  ballots  and  attempt  to  serve  it.  Another  pos- 
sibility is  that  the  Board  may  not  be  completely  com- 
fortable with  its  own  interpretation  of  the  word  "fur- 
nished" in  its  regulations.  It  may  be  reluctant  to  apply 
its  new  rule  to  exclude  objections  that  are  filed.  In  any 
event,  the  election  loser  would  be  well  advised  to  leave 
as  soon  as  the  count  is  completed  if  extra  time  is 
desired  to  prepare  and  file  objections. 

JOHN  D.  CANON! 
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The  Chairman.  We  appreciate  the  efforts  of  every  witness  who         J 
has  come  to  testify  today  and  we  hope  that  we  have  done  some        I 
good  by  holding  these  hearings.  Thank  you.  You  all  contributed  a 
great  deal  to  our  understanding  of  this  issue. 

With  that,  we  will  recess  these  hearings. 

[Whereupon,  at  2:51  p.m.,  the  committee  was  adjourned.] 
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Appendix 
Additional  Statements  Received  for  the  Record 


Center  for  Women  Policy  Studies 

Ms.  Sandra  G.  Bundy 

American  Federation  of  State,  County  and  Municipal  Employees 
(AFL-CIO) 

Project  on  the  Status  and  Education  of  Women,  Association  of 
American  Colleges 

Machinery  and  Allied  Products  Institute 

National  Advisory  Council  on  Women's  Educational  Programs 

Ms.  Adrienne  Tomkins 

American  Federation  of  Government  Employees  (AFL-CIO) 

Federally  Employed  Women 
New  Responses,  Inc. 

The  Phoenix  Institute 
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CWDS 


center 

for 

womer^ 

policy 

studies 


HARASSMENT  AND  DISCRIMINATION  OF  WOMEN  IN  EMPLOYMENT 


EXECUTIVE  SUMMARY 


This  new  study  by  CWPS  reviews  a  landmark  survey  of  sexual  harass- 
ment in  the  Federal  workplace,  to  be  released  this  spring  by  the  U.S. 
Merit  Systems  Protection  Board.  The  CWPS  study  examines  the  Merit  Sys- 
tems survey  and  the  1980  EEOC  Final  Amendments  to  Guidelines  on  Discrim- 
ination Because  of  Sex,  in  the  light  of  a  legal  review  of  harassment  and 
sex  discrimination  since  the  1964  Civil  Rights  Act,  and  recent  studies 
of  harassment  victims. 

The  purpose  of  the  CWPS  study  is  to  explore  the  nature  and  extent  of 
sex  discrimination  and  harassment  in  employment  and  the  conceptual  or 
definitional  framework  needed  as  the  basis  for  dealing  with  the  problem 
In  terms  of  legal  and  non-legal  remedies.  This  exploration  draws  on 
three  sources:  (1)  legal  and  regulatory  actions,  (2)  surveys  of  employ- 
ees, and  (3)  victim  studies.  The  study  was  prepared  to  be  the  basic 
working  document  for  a  major  conference  of  national  experts  to  be  held 
in  July  with  support  from  the  Federal  government,  private  foundations, 
and  corporations. 


Extent  and  Nature  of  the  Problem 

As  many  as  18,721,000  of  all  employed  women  In  the  U.S.  experienced 
overt  sexual  harassment,  1979-1980,  as  derived  from  the  Merit  Systems 
survey  estimates  for  women  in  all  occupations  in  the  Federal  government 
and  labor  force  data  from  the  U.S.  Department  of  Labor.  Based  on  a 
random  sample  of  23,000  employees,  the  Merit  Systems  study  found  that  42 
percent  were  victims  of  incidents  of  overt  sexual  harassment.  Such 
Incidents  ranged  from  "actual  or  attempted  rape  or  sexual  assault,"  to 
"sexual  teasing,  jokes,  remarks,  questions." 

All  women  who  work  must  do  so  with  the  expectation  that  they  are 
likely  to  experience  harassment  at  some  time  in  their  working  lives. 
Many  women  experience  It  on  a  daily  basis  as  part  of  the  standard  work 
environment.  Although  most  harassment  occurs  in  entry  situations  to 
younger  employees,  it  is  found  at  every  grade  and  salary  level  and  age. 
While  studies  so  far,  including  the  Merit  Systems  survey,  have  mainly 
been  concerned  with  overt  sexual  harassment,  subtle,  sexist  harassment 
and  sex  discrimination  may  be  a  much  more  common  and  ultimately  more 
damaging  problem. 
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That  42  percent  of  female  respondents  in  the  Merit  Systems  study 
had  experienced  some  form  of  overt  sexual  harassment  during  the  period 
studied  puts  sexual  harassment  in  the  category  of  other  major  sex-related 
social  problems  affecting  the  status  of  women:  family  violence,  rape, 
and  incest. 

The  studies  reviewed  for  the  CWPS  report  show  sexual  harassment  to 
be  an  instrument  of  power  and  discrimination  equally  pervasive  and  uni- 
versal as  racial,  ethnic,  and  religious  discrimination.  Harassment  of 
women  in  employment,  like  similar  forms  of  hostile  behavior  which  have 
become  the  subject  of  study  in  the  recent  past  has  been  found  to  be  based 
primarily  on  power  relationships.  While  the  limited  data  available  so 
far  does  not  adequately  describe  the  full  extent  of  discriminatory  be- 
havior, it  does  provide  a  clearer  picture  of  the  nature  and  extent  of 
sexual  harassment. 

The  Merit  Systems  survey  data  as  well  as  anecdotal  information  from 
victim  interviews  strongly  suggest  a  hierarchy  of  types  of  incidents 
from  sexist  and  less  severe  sexual  harassment,  which  is  the  most  wide- 
spread and  general,  to  the  more  drastic  forms  of  antisocial  sexual 
behavior.  This  hierarchy  of  increasingly  extreme  behavior  from  the 
almost  incidental  and,  seemingly,  harmless  and  irrelevant  to  the  most 
physically  and  psychologically  damaging  suggests  widely  pervasive  dis- 
crimination. 


Legal  Status  of  the  Problem 

Sex  discrimination,  like  racial  and  ethnic  discrimination,  has  been 
found  illegal  by  the  courts  based  on  constitutional  and  statutory  guaran- 
tees of  equality.  Sex  discrimination  includes  two  categories  of  be- 
havior: (1)  official  employer  policies  differentiating  between  the  sexes, 
and  (2)  discrimination  expressed  in  individual  behavior  towards  employ*- 
ees.  This  latter  type  of  discrimination  takes  two  forms:  overt  sexual 
harassment  and  subtle  or  sexist  harassment. 

In  the  case  of  racial  and  ethnic  discrimination,  both  official  and 
individual  acts  have  been  recognized.  But  with  sexual  discrimination, 
until  recently,  only  official  employer  policy  was  recognized.  Recently, 
unofficial  sex  discrimination  has  been  recognized  in  court  actions.  The 
first  form  of  unofficial  discrimination  in  employment  that  has  been 
recognized  is  overt  sexual  harassment.  Not  all  unofficial  discriminatory 
behavior  is  sexual.   That  which  is  not  sexual  can  be  considered  sexist* 


Profiles  of  Victims  and  Harassers 

Out  of  the  extensive  data  of  the  Merit  Systems  survey  a  profile  of 
the  female  victim  emerges,  which  is  further  developed  by  victim  inter- 
views. Although  sexual  harassment  was  reported  by  women  in  all  grades 
and  salary  levels,  it  appears  to  be  greater  in  entry  situations  —  in 


585 


all  grades.  The  incidence  was  highest  among  women  trainees,  especially 
those  with  college  degrees  (including  advanced  degrees).  The  survey 
found  that  women  16-24  years  of  age  were  most  likely  to  experience  some 
form  of  harassment,  while  those  24-34  experienced  the  most  severe  forms. 

A  pattern  of  behavior  has  emerged  from  existing  studies  which  in- 
dicates complicity  by  male  employees  in  determined  attempts  to  deprive 
female  employees  who  are  otherwise  qualified  by  educational  attainment 
from  access  to  occupations  and  grade  levels  equal  to  men.  Complicity, 
if  not  official  discrimination,  is  indicated  by  the  strong  involvement 
of  immediate  and  higher  level  supervisors  and,  when  one  considers  also 
the  victim  interview  data  describing  retaliation,  higher  management  as 
well. 

The  survey  strongly  suggests  that  it  is  the  ambitious  college 
educated  woman,  perhaps  attempting  to  break  out  of  the  traditional 
confinement  to  lower  level  occupations  and  grade  designations  who  is 
most  susceptible  to  harassment.  At  the  lower  clerical  levels  which 
correspond  with  lower  levels  of  educational  attainment,  harassment  may 
be  more  general  and  less  drastic,  just  as  it  is  also  the  case  for  women 
45  and  above.  The  theory  has  been  put  forward  that  harassment  of  women 
by  men  employees  has  more  to  do  with  the  protection  of  traditional  male 
prerogatives  and  financial  and  occupational  status  than  with  sexual 
compulsions.  This  seems  to  be  the  theoretical  construct  which  is  most 
supported  by  the  data  derived  from  the  Merit  Systems  survey. 

While  the  Merit  Systems  survey  was  not  specifically  directed  to  the 
study  of  harassers,  it  did  ask  "narrators"  (victims  who  responded  to  the 
request  to  describe  their  incidents)  some  questions  about  the  character- 
istics of  those  by  whom  they  had  been  harassed.  In  most  cases,  harassers 
were  described  as  being  older  than  the  victim,  male,  and  of  the  same 
ethnic  and  racial  background.  More  often  than  not,  they  were  supervisory 
co-workers,  immediate  supervisors,  or  higher-level  supervisors  —  espe- 
cially in  incidents  of  greater  severity. 

Immediate  supervisors  and  above  were  named  as  harassers  by  51  per- 
cent of  the  rape/assault  victims,  44  percent  of  the  severe  harassment 
victims,  and  32  percent  of  the  less  severe  harassment  victims.  Signifi- 
cantly, the  involvement  of  supervisors  is  less  in  less  severe  categories 
of  sexual  harassment. 


Impact  of  Harassment  on  Female  Employment 

The  CWPS  study  is  concerned  with  the  effect  of  harassment  in  terms 
of  discrimination  and  denial  of  equal  employment  opportunities,  a  basis 
for  complaint  found  acceptable  by  the  courts.  Although  more  women  are 
working  than  ever  before,  the  majority  occupy  low  level,  low-paying  jobs 
concentrated  within  a  range  of  fewer  than  twenty  occupations.  As  a 
result  of  stereotyping  and  segregation,  women,  like  non-white  men,  have 
historically  been   confined   to   relatively   few   low-status   occupations 
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Competition  for  employment  has  increased  in  recent  years  because,  while 
more  women  want  to  work,  the  number  of  occupations  open  to  them  has  re- 
mained nearly  the  same  and  economic  growth  has  not  been  sufficient  to 
create  new  jobs  to  meet  the  demand- 
It  is  not  likely  that  there  will  be  much  improvement  in  the  quality 
of  employment  for  the  majority  of  women  in  the  near  future  —  in  spite  of 
the  fact  that  there  have  been  increases  in  female  employment  and  that 
there  have  been  modest  gains  in  career  opportunities  for  some  women  in 
the  higher  reaches  of  employment  which  can  be  expected  to  continue.  One 
might  assume  that  the  wage  gap  would  diminish  if  more  of  these  high-level 
jobs  were  available  to  women.  However,  comparison  of  median  incomes  of 
men  and  women  with  their  educational  attainment  shows  that  the  income 
differential  widens  directly  in  relation  to  the  number  of  years  of  educa- 
tion completed.  For  example,  in  1977  the  gap  increased  from  $3,345  for 
fewer  than  eight  years  of  schooling  to  $7,603  for  five  or  more  years  of 
college.  This  comparison  suggests  that  there  is  a  significant  disparity 
in  wages  between  men  and  women  for  those  women  in  the  growing  minority 
at  the  top  as  well  as  for  the  greater  majority  of  women  still  working 
in  traditional  and  marginal  employment. 

In  spite  of  greater  participation  in  employment,  women  have  become 
increasingly  concentrated  in  poverty-level  incomes,  while  the  opposite 
has  been  true  for  men.  Female  labor  force  participation  rose  steadily 
from  about  34.8  percent  in  1960  to  about  51.7  percent  in  1980,  while 
male  participation  rates  declined  slightly.  At  the  same  time,  while 
male  unemployment  remained  fairly  stable,  female  unemployment  rose  stead- 
ily to  become  significantly  higher  than  the  rates  for  men.  Wage  gaps 
between  men  and  women  have  widened  even  during  periods  of  general  pros- 
perity. Men,  moreover,  have  benefited  not  only  from  prosperity,  but 
also  from  industrial  diversification  and  the  development  of  new,  high 
technology  industries  and  related  occupations. 

Trends  in  female  employment  and  income  since  the  1960 's  combined 
with  their  increasing  economic  responsibilities  have  resulted  in  a 
squeezing  action:  greater  participation  in  economic  activities  with 
less-than-satisfactory  results.  Harassment  and  discrimination  also  ap- 
pear to  have  increased  as  a  result  of  this  squeezing  action,  although 
direct  measures  that  are  fully  comprehensive  are  unavailable.  The  re- 
sults of  harassment  and  discrimination  are  obvious  in  the  restriction 
of  women  to  low  paying  jobs  and  in  the  obstacles  which  they  encounter  to 
upward  mobility. 

Harassment  of  women,  like  racial  and  ethnic  harassment,  has  social, 
psychological,  and  economic  consequences.  The  EEOC  Guidelines  on  Dis- 
crimination Because  of  Sex,  recognize  psychological  effects  of  sexual 
harassment  to  the  extent  that  "such  conduct  has  the  purpose  or  effect 
of  unreasonably  interfering  with  an  individual's  work  performance  or 
creating  an  intimidating,  hostile,  or  offensive  working  environment." 
More  than  that,  it  has  been  found  in  victim  studies  to  affect  worker 
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aspirations  and  produce  emotional  distress  leading  to  physical  illness 
and  depression.  However,  personal  aspirations  and  emotional  and  psycho- 
logical damage  are  social  and  economic  realities  which  the  court  may 
not  address  directly  in  the  absence  of  a  specific,  tangible  injury  which 
provides  the  basis  for  an  "actionable  complaint."  On  the  other  hand, 
social  legislation  is  necessarily  restricted  to  resolving  general  prob- 
lems. 

Knowledge  of  the  existence  of  harassment  in  an  organization  is 
reflected  in  employee  turnover  rates,  otherwise  victims  tend  to  isolate 
themselves  through  fear  of  exposure  and  retaliation.  Because  of  this 
the  larger  pattern  of  harassment  and  discrimination  is  only  beginning 
to  emerge. 


Legal  and  Non-Legal  Remedies  for  Harassment  in  Employment 

Researchers  have  observed  that  when  clear  management  policies, 
information  about  remedies,  and  standard  procedures  for  dealing  with 
incidents  are  introduced,  complaints  may  Increase  for  at  least  a  period 
of  time,  but  that  if  the  policies  are  maintained,  the  number  of  com- 
plaints will  later  decline  reflecting  an  apparent  decrease  in  the  number 
of  incidents.  Unfortunately,  experience  with  efforts  to  reduce  harass- 
ment is  not  yet  sufficient  in  scope  or  duration  to  establish  conclusively 
that  harassment  will  actually  decline  if  such  measures  are  taken,  but 
the  experience  from  litigation  efforts  is  more  decidedly  discouraging 
at  this  time.  In  any  event,  given  the  extent  of  the  problem  and  the 
desires  expressed  by  victims,  more  efforts  to  develop  effective  non-legal 
remedies  appear  called  for.  In  view  of  the  heavy  involvement  of  manage- 
ment in  the  problem  as  harassers,  such  an  approach  would  require  an 
extensive  educational  program. 

The  Merit  Systems  study  found  that  supervisors  are  often  the  per- 
petrators of  sexual  harassment.  In  cases  where  they  are  not  the  per- 
petrators, however,  they  were  found  by  about  80  percent  of  the  victims 
to  be  ineffective  as  a  source  of  assistance.  But  over  and  above  these 
obstacles  to  dealing  with  the  problem  within  the  organization,  in  a 
large  number  of  cases,  reporting  an  incident  involving  sexual  harassment 
or  sex  discrimination  usually  creates  additional  problems  for  the  victim. 
She  may  be  labeled  as  a  "troublemaker"  and  the  matter  resolved  unfavor- 
ably. 

In  many  instances  when  victims  took  formal  (institutional)  action, 
management  responded  by  either  doing  nothing  or  by  becoming  hostile  to 
the  complainant.  Often  the  victim  did  not  know  whether  management  did 
anything  about  the  complaint.  If,  however,  management  "found  my  charge 
to  be  true"  and  "took  action  against  the  person  who  bothered  me,"  such 
action  was  found  to  have  "corrected  the  damage  done  to  me"  in  relatively 
few  instances.  While  management  took  action  in  74  percent  of  the  cases 
of  actual  or  attempted  rape  or  sexual  assault  reported  to  them,  only  17 
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percent  of  the  complainants  were  satisfied  that  such  action  "corrected 
the  damage  done  to  me.  "  This  compares  with  20  percent  for  victims  of 
severe  sexual  harassment.  Incredibly,  while  management  took  action  in  31 
percent  of  the  cases  of  less  severe  sexual  harassment,  not  a  single  com- 
plainant indicated  satisfaction  that  such  action  "corrected  the  damage.  " 

The  result  as  shown  by  the  Merit  Survey  data  and  related  studies,  is  a 
high  degree  of  frustration  and  isolation  among  victims.  While  the  data 
show  that  the  emotional,  physical  and  psychological  impact  from  sexual 
harassment  is  considerable,  victim  case  studies  indicate  that  the  damage 
to  the  victim's  career  may  be  most  telling.  Most  victims  are  reluctant 
to  make  trouble  and  victim  interviews  show  why.  While  the  Merit  Systems 
survey  shows  some  effectiveness  in  dealing  with  incidents,  interview 
data  from  other  studies  support  the  more  general  belief  that  only  air- 
tight cases  survive  the  events  which  follow  after  filing  a  formal  com- 
plaint. For  a  woman  attempting  to  build  a  career,  a  formal  complaint 
can  produce  devastating   results   if  the  harassment  itself  does   not. 

The  Merit  Systems  survey  found  that  the  most  frequently  cited 
reasons  for  not  taking  formal  action  were:  "I  thought  it  would  make  my 
work  situation  unpleasant,"  and,  "I  did  not  think  anything  would  be 
done. "  Given  the  involvement  of  management  either  in  the  incident  or  its 
aftermath,  it  is  no  wonder  that  37  percent  of  the  rape/assault  victims 
stated:  "I  did  not  know  what  actions  to  take,"  and  that  Al  percent 
stated:  "I  did  not  want  to  hurt  the  person  who  bothered  me." 

While  42  percent  of  respondents  reported  that  they  had  been  vic- 
timized during  the  two-year  period  of  the  study,  very  few  chose  formal 
action  as  a  remedy.  Whether  their  reluctance  to  take  formal  action  is 
due  to  ignorance  or  fear  is  not  entirely  apparent  from  the  preliminary 
report  of  the  survey.  While  formal  complaint  procedures  appear  to  be 
available  to  all  employees  at  this  time  they  may  be  effectively  denied 
to  them  by  administrative  or  other  manipulation  in  some  instances.  It 
is  clear  from  the  survey  that  the  least  troublesome  responses  to  even 
the  most  extreme  forms  of  harassment  are  the  first  chosen.  The  responses 
of  victims  also  suggest  that  the  effectiveness  of  informal  measures  is 
not  entirely  accepted.  This  is  shown  by  results  when,  short  of  formal 
complaint,  victims  reported  the  behavior  to  the  supervisor  or  other 
officials.  This  action  was  found  by  victims  to  be  a  less  effective  way 
"to  make  others  stop  bothering  them  sexually"  than  simply  asking  or 
telling  the  person(s)  to  stop.  This  was  found  to  be  even  more  the  case 
for  victims  of  the  most  severe  forms  of  harassment  than  for  victims  of 
less  severe  forms. 

Clearly,  these  findings,  augmented  as  they  are  by  other  studies,  in- 
dicate that  there  is  much  that  needs  to  be  done  by  management  to  improve 
its  effectiveness  in  dealing  with  sexual  harassment.  In  the  most  severe 
and  less  severe  categories,  victims  found  that  "outside  contact  (lawyer, 
civil  rights  group.  Congress,  other  agency,  etc.)"  was  more  effective 
than  "my  supervisor(s)  or  other  officials. "  Filing  a  discrimination 
complaint  or  lawsuit  was  found  to  be  a  relatively  more  effective  way  to 
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"make  things  better"  by  victims  of  less  severe  sexual  harassment.  The 
preliminary  report  states,  "the  uniformly  high  level  of  response  appears 
to  indicate  that  women  victims  think  that  there  is  much  that  management 
can  do  to  combat  sexual  harassment. .. .Relatively  few  women  victims 
indicated  that  there  is  little  that  management  can  do..." 

In  answer  to  the  question,  "Which  of  the  following  do  you  think  are 
the  most  effective  actions  for  an  organization's  management  to  take  re- 
garding sexual  harassment?",  the  three  most  often  recommended  by  all 
categories  of  victims  were:  "conduct  swift  and  thorough  investigations 
of  complaints  of  sexual  harassment,  enforce  penalties  against  those  who 
sexually  bother  others,  and  establish  and  publicize  policies  which  pro- 
hibit sexual  harassment.  "  Other  categories  which  were  almost  as  strongly 
endorsed  were,  "publicize  the  availability  of  formal  complaint  channels, 
provide  training  for  managers  and  EEO  officials  on  their  responsibilities 
for  decreasing  sexual  harassment,  and  enforce  penalties  against  managers 
who  knowingly  allow  this  behavior  to  continue. " 

The  demand  for  solutions  is  becoming  increasingly  insistent.  Per- 
ceptions about  what  conduct  constitutes  job  harassment  have  also  been 
changing.  As  a  result  the  scope  of  legal  definitions  and  criteria  for 
actionable  complaints  have  enlarged.  These  changes  also  account  for  the 
proportionately  larger  growth  in  the  number  of  complaints  than  simple 
increases  in  female  employment  would  produce. 

The  alternative  remedies  open  to  women  employees  reflect  alterna- 
tives for  employers  as  well.  The  choice  is  clearly  indicated  in  the 
findings  reviewed  in  the  CWPS  report:  either  ways  are  found  for  dealing 
effectively  with  the  problem  within  the  organization  through  fair  admin- 
istrative regulations  and  effective  grievance  procedures,  or  they  will 
be  found  outside  the  organization  in  the  courts  and  advocacy  efforts. 
Either  way,  it  is  clearly  not  a  choice  which  the  perpetrators  or  victims 
themselves  can  make.  Self-policing  of  harassment  and  discrimination  is 
not  possible  in  a  system  which  promotes  it  and  effective  complaint  is 
not  possible  where  there  is  ignorance  of  alternatives  and  intimidation. 
Given  these  circumstances,  if  it  is  to  come  from  within  the  organization, 
as  is  generally  desired,  change  must  be  initiated  and  implemented  from 
the  very  top. 
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STATEMENT  OF  SANDRA  G.  BUNDY 

My  name  is  Sandra  G.  Bundy.   I  have  been  the  victim  of  sexual 
harassment  and  intimidation  by  my  supervisors  at  the  District  of 
Columbia  Department  of  Corrections.   I  am  extremely  pleased  that 
the  Committee  has  given  me  the  opportunity  to  testify  today.   I 
would  like  to  share  some  of  my  experiences  with  you  to  try  to  give 
you  a  sense  of  the  kinds  of  pressures  a  woman  can  be  subjected  to, 
and  how  these  pressures  can  poison  a  working  environment  and  make 
it  impossible  for  a  woman  to  do  her  job  effectively. 

I  began  working  with  the  District  of  Colubmia  Department  of 
Corrections  as  a  personnel  clerk  in  1970.   In  1972  I  received 
telephone  calls  at  my  home  from  Delbert  Jackson,  who  was  then  a 
fellow  employee  at  the  agency.   Mr.  Jackson  invited  me  for  drinks 
at  an  apartment  that  he  was  sharing  with  a  friend.   When  I  told 
him  I  did  not  drink  or  smoke,  he  said,  "We  can  find  something  to 
do  to  relax  the  evening."   I  declined  the  invitation.   The  follow- 
ing week,  he  again  telephoned  me  and  invited  me  to  the  apartment 
saying  he  would  be  alone.   Again  I  rejected  his  advance.   Mr. 
Jackson  later  became  the  Director  of  the  District  of  Columbia 
Department  of  Corrections. 

Two  years  later,  in  1974,  I  began  to  suffer  from  sexual  inti- 
midation that  intertwined  directly  with  my  employment.   By  that 
time,  I  had  become  an  Employment  Development  Specialist,  responsi- 
ble for  finding  jobs  for  inmates  who  were  in  half-way  houses.   My 
immediate  supervisor,  Arthur  Burton,  began  sexually  harassing  me 
in  June  1974,  continually  calling  me  into  his  office  to  request 
that  I  spend  the  work  day  afternoon  with  him  at  his  apartm.ent  and 
to  question  me  about  my  sexual  proclivities.   Frequently  on 
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Mondays  he  would  ask  me  whether  I  liked  horses.   When  I  told  him  I 
did  indeed  ride  horses,  he  said  he  had  heard  women  did  so  to 
obtain  sexual  relief.   He  told  me  he  had  books  and  pictures  at 
home  to  support  this  theory  and  suggested  that  I  come  to  his 
apartment  to  see  them.   Mr.  Burton  specifically  asked  me  to  come 
to  his  apartment  during  the  work  day  afternoon  instead  of  per- 
forming my  job-related  field  activities. 

Later,  James  Gainey  became  my  supervisor.   Gainey  also  began 
making  sexual  advances  to  me,  asking  me  to  join  him  at  a  motel  and 
on  a  trip  to  the  Bahamas.   I  rejected  these  advances  and  told  Mr. 
Gainey  that  if  he  kept  harassing  me  I  would  take  the  matter  to 
higher  levels  of  the  Department. 

In  an  effort  to  stop  these  advances,  I  complained  to  Lawrence 
Swain,  who  supervised  both  Burton  and  Gainey.   Mr.  Swain  casually 
dismissed  my  complaints,  telling  me  that  "any  man  in  his  right 
mind  would  want  to  rape  (me)."   Mr.  Swain  then  proceeded  himself 
to  ask  me  to  begin  a  sexual  relationship  with  him  in  his  apart- 
ment. 

These  experiences,  as  you  can  well  understand,  were  demean- 
ing.  I  felt  my  privacy  had  been  completely  invaded.   I  began  to 
have  serious  psychological  problems  and  was  forced  to  consult  a 
psychiatrist. 

These  experiences  also  injured  my  ability  to  work.   While  my 
male  colleagues  could  devote  their  full  engery  and  attention  to 
improving  their  work  performance  and  increasing  their  output,  I 
was  continuously  distracted  from  my  professional  duties  by  super- 
visors urging  me  to  forget  my  assigned  work  and,  instead,  come  to 
their  apartments,  join  them  in  perusal  of  sexual  literature  and 
have  sexual  relations  with  them.   Not  only  did  the  advances  them- 
selves disrupt  my  work,  but,  in  addition,  each  one  called  for  some 
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sort  of  response  —  angry,  controlled,  or  otherwise  —  which  I  was 
forced  first  to  assess  and  then  to  act  upon.   My  work  life  and 
performance  were  directly  injured  by  my  supervisor's  intimidation 
and  invasions  of  privacy. 

I  would  also  like  to  share  with  you  the  frustrations  I  exper- 
ienced in  trying  to  complain  about  my  supervisor's  actions.   As  I 
have  already  said,  my  first  attempt  to  talk  to  Mr.  Swain  was  met 
with  further  sexual  intimidation.   Swain  spoke  to  Arthur  Burton 
about  my  complaints.   After  this.  Burton  began  to  derogate  me  for 
poor  work  performance  although  I  had  not  previously  received  any 
such  criticism.   He  also  arranged  a  meeting  with  me  and  Gainey  to 
discuss  my  alleged  abuse  of  leave,  although  he  did  not  pursue  the 
fabricated  charges  at  the  meeting. 

In  January  1975,  I  became  eligible  for  promotion  to  the  next 
grade  level.   I  contacted  Gainey  to  inquire  about  a  promotion  and 
he  referred  me  to  Burton,  who  then  referred  me  back  to  Gainey,  who 
then  told  me  that  because  of  a  promotion  freeze  he  could  not 
recommend  me  for  a  promotion.   One  month  later,  though,  I  learned 
that  the  personnel  office  had  been  recommending  other  employees 
for  promotions  dispite  the  freeze.   I  informally  consulted  an 
Equal  Employment  Opportunity  ( EEO)  officer  who  was  working  in  my 
office  and  then  requested  a  meeting  with  Claude  Burgin,  Swain's 
supervisor.   In  mid-February,  I  met  with  Burton  and  Burgin  and 
told  Burgin  about  the  sexual  harassment  I  had  experienced.   Burgin 
simply  ignored  my  complaints.   Burton  told  me  for  the  very  first 
time  that  I  was  not  being  promoted  because  of  my  work  performance. 
Only  then  did  I  realize  that  I  was  not  being  promoted  because  I 
had  rejected  the  sexual  advances  of  my  supervisors  and  had  made  an 
issue  of  it  with  my  supervisor's  superiors. 
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I  then  complained  about  the  sexual  harassment  to  the  chief 
EEO  officer  in  the  Department,  Aquilla  Gilmore.   Gilmore,  however, 
simply  advised  me  that  my  charges  would  be  difficult  to  prove  and 
cautioned  me  against  bringing  unwarranted  complaints.   He  never 
brought  the  issue  to  the  attention  of  Delbert  Jackson,  by  then 
Director  of  the  agency. 

On  April  11,  19/5,  I  met  with  Delbert  Jackson  and  showed  him 
a  draft  of  a  letter  summarizing  my  complaint.   After  glancinq  at 
the  letter,  Mr.  Jackson  told  me  he  did  not  want  the  matter  to  go 
any  further  and  offered  to  meet  with  me,  Burqin  and  Burton  several 
days  later.   When  the  meeting  was  held,  it  turned  out  that  five 
men  were  present,  some  of  whom  knew  nothing  about  my  problems.   I 
was  embarrassed  at  the  unexpected  presence  of  five  men  and  did  not 
raise  the  subject  of  sexual  harassment.   Remarkably,  neither  Jack- 
son nor  Gilmore,  both  of  whom  had  previously  been  apprised  of  my 
charge,  raised  the  issue  at  the  meeting.   Apparently,  Mr.  Jackson, 
who  had  invited  me  to  his  apartment  several  years  earlier,  wanted 
to  avoid  the  issue  either  because  he  realized  it  would  be  extreme- 
ly embarrassing  for  his  agency  or  because  he  considered  the  whole 
matter  trivial.   In  either  case,  my  difficulties  in  obtaining 
relief  were  compounded  and  my  frustrations  mounted. 

In  June  1975,  I  filed  a  former  complaint  with  the  Department 
of  Corrections  alleging  I  had  been  discriminated  against  because 
of  my  refusal  to  submit  to  the  sexual  advances  of  my  superiors. 
The  Department  would  do  nothing,  and  so  in  August  I  filed  a  com- 
plaint with  the  District  of  Columbia  Office  of  Human  Rights  (OHR) . 
Officials  of  the  Department  of  Corrections,  however,  continued  to 
retaliate  against  me.   In  February  1976,  I  was  finally  recommended 
for  a  promotion.   However,  Mr.  Gilmore  rejected  these  recommenda- 
tions, stating  I  should  not  be  promoted  because  I  had  filed  a 
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discrimination  complaint.   Only  four  or  five  months  later,  after 

my  attorney  protested  did  I  get  my  promotion  notwithstanding 

Gilmore's  objection. 

After  a  perfunctory  investigation,  OHR  found  I  had  not  proved 

that  my  superiors  had  sexually  harassed  me.   In  August  1977,  I 

filed  a  Complaint  in  the  United  States  District  Court  for  the 

District  of  Columbia,  pursuant  to  Title  VII  of  the  Civil  Rights 

Act  of  1964,  as  amended  by  the  Equal  Employment  Opportunity  Act  of 

1972,  42  U.S.C.  §  2000e  et  seq.   In  March  1979,  a  trial  was  held 

in  district  court.   The  court  found  that  I  had  "fully  proved"  my 

charges  of  harassment  and  that  my  supervisors  appeared: 

to  consider  the  making  of  improper 
sexual  advances  to  female  employees  as 
standard  operating  procedure,  a  fact  of 
life,  a  normal  condition  of  employment  in 
the  office. 

Nevertheless,  the  district  court  found  that  this  harrassment  was 
considered  to  be  a  "game  ...  not  a  matter  to  be  taken  seriously." 
The  district  court  denied  me  any  relief. 

It  was  not  until  January  1981  that  I  was  vindicated.   The 
United  States  Court  of  Appeals  of  the  District  of  Columbia  Circuit 
ruled  that  I  had  proved  I  had  been  a  victim  of  sexual  discrimina- 
tion and  that  the  District  Court  should  have  issued  injunction  to 
the  Department  of  Corrections  to  stop  sexual  harassment  on  the 
job.   Then  Chief  Judge  J.  Skelly  Wright,  in  a  unanimous  opinion 
for  the  Court,  held  that  a  woman  did  not  need  to  prove  she 
suffered  concrete  economic  harm  to  prove  she  had  been  subjected  to 
illegal  and  discriminatory  sexual  harassment;  unless  the  court 
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reached  out  to  prohibit  employers  from  maintaining  a 
"discriminatory  environment,"  the  employer  could  "sexually  harrass 
a  female  employee  with  impunity  by  carefully  stopping  short  of 
firing  the  employee  or  taking  any  other  tangible  actions  against 
her  in  response  to  her  resistance  ...."   The  court  of  appeals  said 
that  Mr.  Jackson  should  be  ordered  to  inform  all  his  employees 
that  sexual  harrassment  is  illegal  and  should  establish  procedures 
to  investigate  and  correct  cases  such  as  mine.   In  March  of  this 
year,  the  district  court  that  had  originally  denied  me  relief 
entered  a  sweeping  order  requiring  the  Department  of  Corrections 
to  take  steps  to  stop  its  practices. 

I  still  work  at  the  Department  of  Corrections  and  have  still 
not  been  paid  for  the  time  I  lost  when  my  promotions  were  delayed 
because  of  my  supervisors'  discrimination.   These  matters  will  be 
the  subject  of  future  court  proceedings  and  I  am  therefore 
reluctant  to  talk  about  them  in  detail  at  this  time.   I  hope  that 
I  have  given  you  a  sense,  however,  of  my  experiences  over  four 
years  in  getting  at  least  partial  redress,  and  that  I  have  been 
able  to  show  you  both  how  demeaning  sexual  harrassment  can  be  and 
how  such  discriminatory  acts  can  directly  affect  a  woman's 
employment. 
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statement  By 

American  Federation  of  State,  County 
and  Municipal  Employees,  AFL-CIO 

Before  The 

Senate  Labor  and  Human 
Resources  Committee 

On 

Sexual  Harassment 


AFSCME  considers  the  issue  of  sexual  harassment  one  of 
the  most  insidious  forms  of  sex  discrimination.   It  is  a 
subject  of  especially  grave  concern  to  the  over  400,000 
women  who  belong  to  AFSCME.   Although  there  have  been  a  num- 
ber of  cases  where  men  have  been  the  victims  of  sexual  ha- 
rassment, the  overwhelming  majority  of  victims  are  women  — 
women  primarily  in  subordinate  jobs  who  are  especially  vul- 
nerable to  threats  of  economic  reprisal,  either  overt  or 
implied. 

It  has  now  been  five  years  since  the  Redbook  Magazine 
survey  first  brought  the  issue  into  the  public  spotlight. 
Ninety-two  percent  of  readers  responding  to  that  survey  in- 
dicated that  -  they  had  experienced  on-the-job  sexual  harass- 
ment at  some  time  during  their  working  lives.   Since  that 
time  numerous  surveys  have  been  conducted  among  workers  in 
a  wide  array  of  industries  and  occupations.   While  the  per- 
centages vary,  all  these  surveys  have  found  that  a  signifi- 
cant proportion  of  working  women  --  generally  fifty  percent 
or  more  --  encounter  sexual  harassment.   These  numbers  sug- 
gest that  sexual  harassment  occurs  frequently  throughout 
private  industry  and  government. 

But  just  counting  the  incidence  of  sexual  harassment 
measures  only  its  pervasiveness.   The  real  tragedy  is  in 
the  effects  on  its  victims.   If  the  victim  does  not  submit 
to  the  harasser's  demands,  economic  retaliation  is  common- 
place.  This  may  include  discharge,  unfavorable  evaluation, 
or  failure  to  get  a  raise  or  promotion. 
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If  the  situation  is  intolerable  and  the  victim  quits  he 
or  she  has  lost  an  income  and  will  probably  be  denied  unem- 
ployment compensation  because  it  is  difficult  to  prove  that 
the  reason  for  leaving  was  "just  cause." 

The  fear,  anger  and  loss  of  self-esteem  which  accompany 
sexual  harassment  can  have  devastating  psychological  effects. 
This  unnecessary  emotional  burden  cannot  fail  to  affect  the 
victim's  job  performance  in  addition  to  the  personal  trauma. 

If  the  victim  submits,  he  or  she  may  eventually  be  fired 
anyway  because  of  potential  embarrassment  to  the  harasser. 
Advancement  in  the  organization  may  be  thwarted  because  of 
the  unwanted  liaison. 

Thus  the  victim  is  placed  in  a  no-win  position. 

But  sexual  harassment  is  increasingly  being  recognized 
as  a  serious  problem.   One  federal  court  after  another  has 
affirmed  that  sexual  harassment  can  constitute  sex  discrim- 
ination under  Title  VII  of  the  Civil  Rights  Act  of  1964,  if 
the  plaintiff  can  demonstrate  that  submission  to  sexual  ha- 
rassment was  a  term  or  condition  of  employment,  that  refusal 
to  acquiesce  adversely  affected  the  victim's  employment  and, 
that  employees  of  the  opposite  sex  were  not  so  affected. 
Costly  back  pay  awards  and  other  make-whole  remedies  have 
been  granted  in  a  number  of  cases. 

The  Equal  Employment  Opportunity  Commission  (EEOC)  has 
been  at  the  forefront  in  assisting  victims  of  sexual  harass- 
ment who  wish  to  pursue  Title  VII  remedies .   The  EEOC  Guide- 
lines issued  last  year  clarify  the  law  and  the  bases  for 
bringing  suit. 

It  is  essential  that  these  Guidelines  be  retained  and 
that  the  EEOC  be  given  the  resources  and  a  mandate  to  con- 
tinue to  vigorously  move  against  employers  who  are  violating 
the  law. 

Although  AFSCME  feels  that  EEOC  complaints  and  lawsuits 
are  not  the  best  way  to  initially  address  this  issue,  with- 
out the  backup  of  support  from  the  EEOC,  it  will  be  more 
difficult  than  ever  to  force  recalcitrant  employers  to  stop 
sexual  harassment  voluntarily  at  the  worksite.   Included  with 
this  testimony  is  a  booklet  entitled  "On  the  Job  Sexual  Ha- 
rassment:  What  the  Union  Can  Do."   This  booklet  was  devel- 
oped to  provide  guidance  to  local  unions  dealing  with  the 
problem  of  sexual  harassment.   It  outlines  a  variety  of  steps 
which  unions  and  employers  can  take  to  reduce  the  incidence 
of  sexual  harassment  and  effectively  deal  with  those  which  do 
occur.   It  was  developed  because  it  is  our  conviction  that 
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sexual   harassment   can  most   effectively   be    eradicated   if    it 
is    confronted   at  each,  worksite    and   it   is    there    that    the 
local   union   and,    hopefully,    enlightened  management    can  be 
the   moving    forces.      But   again,    without    the    active    support 
of    agencies    of    the    federal   government,    AFSCME   will  be    able 
to   achieve    fewer    changes    at   the    local   level. 

Actions    at    the    local    level  will   only   be    successful   if 
the   efforts    of    the   EEOC    continue    and    that    the   Guidelines 
remain   in   place.      Without    the    assurance    that  prosecution 
under   federal   law   is   possible,    many   employers   will   not  vol- 
untarily  implement  measures    to   stop   sexual  harassment   at 
their  workplaces.      Furthermore,    there   must  be    remedies 
available    to  victims   who  have    no   union   and  who  work    for   em- 
ployers  who   con tine    to   ignore    the   problem. 

In  conclusion,  AFSCME  believes  that  sexual  harassment 
is  a  national,  disgrace  which  must  be  fought  on  a  number  of 
fronts.  There  has  been  progress  during  the  last  few  years, 
but  it  is  only  a  beginning.  We  would  urge  the  Congress  to 
continue  the  national  commitment  to  eradicating  sexual  ha- 
rassment by  ensuring  that  the  EEOC  is  sufficiently  funded 
and   staffed    to   go    forward  with    this    vital  mission. 


(Note:    In  the   interest   of  economy,    a  publication  published  by 
the  American  Federation  of  State,   County  and  Municipal  Employees 
entitled   "Sexual   Harassment    (On  the  Job  Sexual  Harassment:    What 
the  Union   Can  Do),"   February   I98I,   was   retained   in  the    files   of  the 
Committee  where   it   may  be   researched  by   interested  persons,    or   if 
copies   are   desired,   write  the  AFSCME  at    1625   L  Street,    NW,   Wash- 
ington,   D.C.    20036. ) 
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Project  on  the  Status  oncl  Education  of  UJOMCN 


RSSOCinilON  of  RM^RICnN  COLL6G65 
1818  R  Street,  NUU,  UUQshington,  DC  20009    (202)587-1300 


April    9,    1981 


Senator  Orrin  Hatch 

Chai  rman 

Senate  Committee  on  Labor  and 

Human  Resources 
^11  Russell  Senate  Office  Building 
Washington,  D.  C,  20510 

Dear  Senator  Hatch: 

I  understand  you  will  be  holding  hearings  on  sexual 
harassment  on  April  21. 

Enclosed  are  papers  on  sexual  harassment  in  academe 
which  may  be  of  interest.   Please  consider  this  letter 
a  formal  request  to  include  them  in  the  written  record 
of  the  hearings. 


Si  ncerely, 


% 


Bernice  R.  Sandler 
Di  rector 

BRSrpf 
Enclosures 
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Title  VII  Sexual  Harassment  Guidelines 
And  Educational  Employment 


Introduction 

On  November  10,  1980  the  Equal  Employment  Opportunity  Com- 
mission (EEOC)  issued  final  interpretive  guidelines"  on  sexual 
harassment'  under  Title  VII  of  the  Civil  Rights  Act  of  1964'  which 
state  that: 

•  Title  VII  prohibits  sexual  harassment  of  employees; 

•  employers  are  responsible  for  the  actions  of  their  agents  and 
supervisors:  and 

•  employers  are  responsible  for  the  actions  of  all  other  em- 
ployees if  the  employer  knew  or  should  have  known  about  the 
sexual  harassment. 

What  Is  Title  VII? 

Title  VII  of  the  Civil  Rights  Act  of  1964  prohibits  employment 
discrimination  on  the  basis  or  race,  color,  religion,  national  origin, 
and  sex. 

Who  Is  covered  by  Title  VII? 

Title  VII  covers  all  employers  who  employ  15  or  more  em- 
ployees. Title  VII  covers  all  educational  institutions,  and  the 
guidelines  cover  all  of  their  employees 

Who  enforces  the  guidelines? 

The  Equal  Employment  Opportunity  Commisson  which  issued 
the  guidelines  is  the  enforcement  agency  for  Title  VII 

Why  were  the  guidelines  Issued? 

Sexual  harassment  in  the  workplace  is  a  continuing  and  wide- 
spread problem  EEOC  has  stated,  "Sexual  harassment  like 
harassment  on  the  basis  of  color,  race,  religion,  or  national  origin 
has  long  been  recognized  by  the  EEOC  as  a  violation  of  .  Title 
VII  of  the  Civil  Rights  Act  of  1964  However,  despite  the  posi- 
tion taken  by  the  Commission,  sexual  harassment  continues  to  be 
especially  widespread  .  Therefore,  EEOC  (amends)  its  Guide- 
lines on  Discrimination  because  of  Sex." 

An  example  of  the  breadth  of  this  problem  is  shown  by  a  1975 
study  conducted  by  Working  Women's  Institute  in  which  70  per- 
cent of  the  respondents  reported  that  they  had  experienced  sex- 
ual harassment  on  the  job.  In  another  study,  conducted  by  Red- 
book  Magazine,  almost  one  half  of  employed  women  surveyed 
said  that  they — or  a  woman  they  knew — had  quit  a  position  or 
been  fired  because  of  sexual  harassment  on  the  job.* 

Do  the  guidelines  have  the  force  o(  law? 

Strictly  speaking,  no.  The  guidelines  are  advisory  and  courts 
take  them  into  account.  Moreover,  the  guidelines  closely  parallel 
already  existing  court  decisions  in  which  the  courts  have  held  that 
sexual  harassment  violates  Title  VII  and  that  employers  are  re- 
sponsible for  the  actions  of  their  employees.  Thus,  the  guidelines 
are  consistent  with  current  case  law. 

Do  the  guidelines  prohibit  personal  relationship*  between 
employees? 

No.  The  guidelines  address  themselves  to  unwelcome  conduct 
and  clearly  distinguish  sexual  harassment  from  a  "particular  ac- 

'Guidelines  are  reprinted  on  bacli  page. 


tion  or  incident  (which  is)  a  purely  personal,  social  relationship 
without  a  discriminating  employment  effect.'  In  determining 
whether  conduct  constitutes  sexual  harassment,  the  commission 
"will  look  at  the  record  as  a  whole  and  at  the  totality  of  the  circum- 
stances, such  as  the  nature  of  the  sexual  advances  and  the  con- 
text in  which  the  alleged  incidents  occurred.  The  determination  of 
the  legality  of  a  particular  action  will  be  made  from  the  facts,  on  a 
case  by  case  basis."' 


What  is  sexual  harassment? 

The  guidelines  define  sexual  harassment  as  unwelcome  sexual 
advances,  requests  for  sexual  favors,  and  other  verbal  or  physical 
conduct  of  a  nature  which  constitute  harassment  when: 

•  submission  to  the  conduct  is  either  explicitly  or  implicitly  a 
term  or  condition  of  an  individual's  employment: 

•  submission  to  or  rejection  of  such  conduct  by  an  individual  is 
used  as  the  basis  for  employment  decisions  affecting  that  in- 
dividual: and/or 

•  such  conduct  has  the  purpose  or  effect  of  unreasonably  in- 
tertering  with  an  individual's  work  performance  or  creating  an 
intimidating,  hostile,  or  offensive  working  environment.' 


Do  the  guidelines  give  specific  examples  of  activities  thai  con- 
stitute sexual  harassment? 

No.  The  guidelines  simply  offer  a  flexible  and  very  broad  defini- 
tion of  sexual  harassment  with  no  specific  examoles. 

Specific  examples,  however,  that  may  constitute  sexual  harass- 
ment under  the  guidelines  are: 

•  subtle  pressure  for  sexual  activity: 

•  unnecessary  patting  or  pinching: 

•  constant  brushing  against  another  employee's  body: 

•  "friendly"  arms  around  the  shoulder: 

•  "accidental"  brushes  or  touches: 

•  deliberate  assaults  or  molestations: 

•  demanding  sexual  favors  accompanied  by  implied  threats 
concerning  an  individual's  employment  status: 

•  demanding  sexual  favors  accompanied  by  implied  or  overt 
promises  of  preferential  treatment  with  regard  to  an  indi- 
vidual's employment  status:  and 

•  explicit  offers  of  money  for  sex.' 

Are  sexual  jokes,  slurs,  and  insults  directed  at  members  of  one 
sex  prohibited  by  the  guidelines? 

The  answer  to  this  question  is  unclear.  Though  the  guidelines 
state  that  sexual  harassment  can  be  "physical"  or  "verbal."  the 
guidelines  also  state  that  the  conduct  must  be  "of  a  sexual  na- 
ture." Thus,  it  is  unclear  whether  derogatory  and  degrading  com- 
ments or  jokes  directed  at  members  of  one  sex  constitute  sexual 
harassment. 

The  Circuit  Court  of  the  District  of  Columbia,  however,  has 
found  that  activity  need  not  have  a  sexual  content  in  order  to  con- 
stitute sexual  harassment.  Though  the  cases  involved  activity  that 


*Thl3  paper  was  pnmanly  written  by  Susan  Howard  of  Suffolk  University  \jni.  who  was  an  intern  witti  the  Prolect  on  the  Status  and  Education  of  Women 

THE  PfTOJECT  ON  THE  STATUS  AND  EDUCATION  OF  WOMEN  of  the  Association  ol  American  Colleges  provides  infomiation  concerning  women  in  education,  and  worns  with  matitu- 
tions^  jovemmeni  agencies  and  other  associations  and  programs  affecting  women  in  higher  education.  The  Project  is  funded  by  Carnegie  Corporation  ol  New  York  and  The  Ford  Foun- 
dation Publication  of  these  materials  does  not  necessarily  constitute  endorsement  by  AAC.  Carnegie  Corporation  of  New  York  of  The  Ford  Foundation,  or  any  ol  Its  sponsoring 
organizations  This  publication  may  be  reproduced  In  whole  or  part  without  pennlaskin.  provkJed  credit  Is  given  to  the  Project  on  the  Status  and  Education  of  Women,  Association  of 
American  Colleges  1816  fl  Street.  NW.  Washington.  DC  20009  All  requests  tor  copies  should  be  accompanied  by  a  self-addressed,  stamped  envelope 
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was  sexual  in  content,  the  court  said  that  the  content  of  the  activi- 
ty was  immaterial."  The  activity  need  only  to  be  directed  at  mem- 
bers of  one  sex. 

"...  (R)etentlon  of  her  job  was  conditioned  upon  submis- 
sion to  sexual  relations— an  extraction  which  the  super- 
visor would  not  have  sought  from  any  male," 
".  -  The  vitiating  sex  factor  thus  stemmed  not  from  the 
fact  that  what  appellant's  supervisor  demanded  was  sex- 
ual activity  — whic/i  ot  ilselt  is  immaterial— bu\  from  the 
fact  that  he  imposed  upon  her  tenure  in  her  then  position 
a  condition  which  he  would  not  have  fastened  upon  a 
male  employee."  (italics  added)  [Williams  v  Saxbe.  413 
F,  Supp.  654  (D.D.C.  1972)1. 

In  a  later  case  the  same  court  said 

"It  was  and  is  sufficient  to  allege  a  violation  of  Title  VII 
to  claim  that  the  rule  creating  an  artificial  barrier  to 
employement  has  been  applied  to  one  gender  and  not  to 
the  other  "Barnes  V.  Cosf/e.  561  F.  2d.  983(1977). 

The  National  Advisory  Council  on  Women's  Educational  Pro- 
grams" has  urged  that  the  guidelines  be  expanded  or  interpreted 
by  EEOC  so  as  to  prohibit  activity  of  a  "gender-charged"  nature.  In 
a  letter  to  EEOC,  the  Council  stated: 

"An  atmosphere  charged  with  such  anti-woman  (or  anti- 
man)  bias  is  as  potentially  harmful  to  employees  as  is  an 
atmosphere  charged  with  racist  sentiment,  and  con- 
stitutes 'sexual'  harassment  in  a  very  real  manner." 

The  "atmosphere"  that  the  council  refers  to  is  created  by  "be- 
havior (which)  may  include  denigration  of  women  (or  men)  through 
sexist  humor,  remarks,  or  other  activities  which  create  an  'intimi- 
dating, hostile,  or  offensive  working  climate,'  but  which  do  so 
without  any  suggestion  that  sexual  activity  take  place  between 
the  principals."'" 

EEOC  and,  ultimately,  the  courts  will  settle  this  question 

What  must  institutions  do  to  comply  witli  the  guideilnes? 

The  guidelines  state  that  an  employer  should  take  all  necessary 
steps  to  prevent  sexual  harassment  such  as: 

•  affirmatively  raising  the  subject; 

•  expressing  strong  disapproval; 

•  developing  appropriate  sanctions; 

•  Informing  employees  of  their  right  to  raise  and  how  to  raise 
the  issue  of  harassment  under  Title  VII;  and 

•  developing  methods  to  sensitize  all  concerned." 

Is  an  employer  responsible  lor  the  actions  ol  its  agents  and  super- 
visors? 

Yes,  the  guidelines  hold  employers  fully  responsible  for  the  ac- 
tions of  their  agents  and  supervisors  "regardless  of  whether  the 
specific  acts  complained  of  were  authorized  or  even  forbidden  by 
the  employer  and  regardless  of  whether  the  employer  knew  or 
should  have  known  of  their  occurrence-""  (i'a'ics  added) 

Is  an  institution  responsible  lor  the  actions  ol  Its  employees? 

Yes.  The  guidelines,  however,  impose  a  less  strict  standard  by 
which  to  measure  the  employer's  responsibility  if  the  harasser  is 
simply  an  employee  and  not  an  agent  or  a  supervisory  employee. 
The  employer  is  responsible  for  the  actions  of  such  employees 
only  if  the  employer  (or  its  agents  or  supervisory  employees) 
"knows  or  should  have  known  of  the  conduct  and  fails  to  take  im- 
mediate and  appropriate  corrective  action."" 

In  addition,  an  employer  may  also  be  responsible  for  the  actions 
ol  non-employees  who  sexually,  harass  employees  in  the 
workplace  where  the  employer  (or  its  agents  or  supervisory 
employees)  "knows  or  should  have  known  of  the  conduct  and  fails 
to  take  immediate  and  appropriate  corrective  action."" 


Why   should    institutions   be   interested   in   prohibiting   se.xual 
harassment? 

As  a  booklet  published  by  AFSCME'*  argues,  "Probably  the  ma- 
jority of  offenders  are  supervisors,  so  sexual  harassment  should 
be  considered  a  problem  for  management  to  resolve.  Work  envi- 
ronments in  which  sexual  harassment  is  sanctioned  are  not  the 
most  productive,  and  personnel  decisions  may  be  made  without 
regard  to  the  job  performance.""  The  booklet  notes  "sexual 
harassment  undermines  the  integrity  of  the  workplace.""  and 
therefore,  "it  is  good  management  practice  to  have  a  strong  policy 
against  sexual  harassment."" 

In  addition,  employers  will  also  want  to  avoid  charges  of  sexual 
harassment.  In  such  cases,  EEOC  can  ask  for  an  award  of  front 
pay.  back  pay.  reinstatement,  promotion,  or  any  other  type  of 
relief  that  will  rectify  the  situation  Both  EEOC  and  the  courts 
have  wide  discretion  in  correcting  situations  where  sexual  harass- 
ment has  or  is  occurring.  If  an  employer  refuses  to  settle  a  com- 
plaint through  the  conciliation  process,  EEOC  can  file  suit  and 
ask  a  federal  judge  for  relief. 

Do  the  guidelines  prohibit  sexual  harassment  ol  students? 

The  guidelines  apply  only  to  employees  Students  who  are 
employees,  however,  are  covered  by  the  guidelines  in  the  same 
manner  as  other  employees 

Is  there  any  other  law  that  protects  students  from  sexual  harass- 
ment? 

Title  IX  of  the  Education  Amendments  of  1972"  may  prohibit 
sexual  harassment  of  students  "  In  the  case  of  Alexander  et  at  v 
ya/e|631  Fed.  2d  178(2ndCir  1980)]  a  federal  magistrate  said,  in  a 
preliminary  hearing  which  permitted  the  case  to  go  to  trial. 
"...  academic  advancement  conditioned  upon  submission  to  sex- 
ual demands  constitutes  sex  discrimination  in  education."  The 
case  involved  a  claim  by  a  former  Yale  College  student  that  her 
political  science  professor  had  offered  her  an  "A"  for  sex.  (The 
case  lost  on  appeal  because  of  failure  to  prove  that  an  improper 
advance  was  made  or  that  the  student  was  adversely  affected  as  a 
consequence.)" 

The  Office  for  Civil  Rights  (OCR)  at  the  Department  of  Educa- 
tion IS  the  primary  enforcement  agency  tor  Title  IX.  and  has  not 
yet  issued  any  guidelines  about  whether  Title  IX  covers  sexual 
harassment.  The  National  Advisory  Council  on  Women's  Educa- 
tional Programs,  however,  has  submitted  to  OCR  a  legal  memor- 
andum which  concluded  that  Title  IX  prohibits  sexual  harassment 
of  students,  faculty  and  staff  " 

Will  Institutions  be  Informed  if  a  sexual  harassment  complaint  is 
Hied  against  them? 

Yes.  EEOC  notifies  institutions  of  complaints  within  10  days. 

Who  can  Ilia  a  complaint  against  an  Institution? 

Individuals  and/or  organizations  on  behalf  of  aggrieved  employ- 
ee(s)  or  applicant(s).  Organizations  also  may  file  class  or  pattern 
complaints  without  identification  of  individuals,  f^embers  of  the 
Commission  may  also  file  charges. 

Is  there  a  time  limit  lor  tiling  complaints? 

Yes.  A  complaint  must  be  filed  within  180  days  of  the  alleged  in- 
cident. 

How  is  a  complaint  made? 

By  a  sworn  complaint  form,  obtainable  from  the  Equal  Employ- 
ment ppportunity  Commission.  2401  E  St..  NW.  Washington.  DC 
20508.  or  the  District  area  EEOC  office 

Are  the  names  ol  complainants  kept  conlidentiai? 

The  complainant's  name  is  divulged  to  the  institution  when  an 
investigation  is  made.  Charges,  however,  are  not  made  public  by 
EEOC.  nor  can  any  of  its  efforts  during  the  conciliation  process  be 
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madft  public  by  EEOC  or  its  emplovees  Tne  a.::grievea  party,  riow 
ever,  and  the  respondent  are  not  bcuna  r  v  'he  contidentialitv  re- 
quirement If  court  action  becomes  necessary,  the  identity  of  the 
parties  becomes  a  matter  of  public  record. 

Can  investigations  be  made  without  complaints? 

r4o.  EECC  can  conduct  investigations  only  if  charges  have  been 
filed. 

Are  there  recordkeeping  requirements?  Does  the  government 
have  access  to  records? 

No  specific  recordkeeping  requirements  have  been  promul- 
gated EEOC.  however,  has  the  power  to  require  that  specified  rec- 
ords be  kept  relevant  to  the  determination  of  whether  or  not  viola- 
tions under  Title  VII  have  occurred  EEOC  also  is  empowered  to 
review  all  relevant  records,  such  as  records  of  grievance  pro- 
cedures relating  to  sexual  harassment. 

Are  grievance  procedures  required? 

Grievance  procedures  are  not  required  under  Title  VII,  nor  is 
EEOC  required  to  give  weight  to  findings  under  such  procedures. 
Thus,  individuals  are  not  required  to  file  complaints  with  the  insti- 
tution before  filing  with  EEOC" 

Do  the  guidelines  apply  to  labor  organizations? 

Yes.  Labor  organizations  are  subiect  to  the  same  requirements 
and  sanctions  as  employers 

Is  retaliation  for  filing  complaints  illegal? 

Yes.  Employers  are  prohibited  from  discharging  or  discriminat- 


irn  against  any  employee  or  ar^oiicant  for  employment  because  he 
or  ine  nas  mace  a  compiaint.  assisted  with  an  invpf  !ioaiion,  or  In- 
stituiea  proceeoings 

What  can  an  institution  do? 

An  instiiuiion  can  make  people  more  aware  about  the  problem 
of  sexual  harassment  by  the  following  activities: 

•  developing  a  specific  policy  against  sexual  harassment; 

•  disseminating  the  policy  in  memos,  posters,  flyers,  radio 
spots,  etc.; 

•  developing  a  procedure  to  inform  new  employees: 

•  surveying  the  workplace  to  find  out  the  extent  of  the  problem 
at  the  institution. 

•  developing  and  disseminating  information  about  grievance 
procedures  to  handle  sexual  harassment  complaints.  (TIij 
grievance  procedure  may  or  may  not  be  the  same  as  other  ex- 
isting grievance  procedures  Sexual  harassment  complaints 
are  often  initially  handled  more  appropriately  by  informal  p't- 
cedures  followed  by  more  formal  procedures  if  the  complaint 
is  not  resolved.  Individuals  who  wish  to  pursue  a  grievance 
are  likely  to  go  to  court  if  the  mstitution  has  no  procedure  tor 
them  to  use.); 

•  developing  a  union  grievance  procedure,  where  appropriate, 
and 

•  developing  a  code  of  conduct  for  all  employees, 

These  guidelines  add  strength  to  the  growma  commitment 
among  institutions  and  the  academic  community  that  sexja' 
harassment  will  no  longer  be  tolerated. 


FOOTNOTES 

'29CFR  Chapter  XIV.  Section  1604  11,  Federal  Register,  Vol   45,  No  219. 
p  74676-74677  (See  guidelines  reprinted  on  back  page  ) 
M2U  SC  Sections  20006  efseq  |1964) 

'Memo  to  public  interest  groups  from  Eleanor  Holmes  Norton,  ctiair,  EEOC. 
3/11/80 

'Redbook  Magazine.  November  1976 

'Memo  to  public  interest  groups  from  Eleanor  Holmes  Norton,  Chair. 
EEOC.  3/1 1/80 

'29C  F  R  Section  1604  11(b). 
'29C  F  R  Section  1604  1t{a) 

•See,  tor  example,  the  order  issued  by  the  Mayor  of  the  District  of  Columbia 
concerning  sexual  harassment,  and  the  list  compiled  by  the  American 
Federation  ol  State,  County  and  Municipal  employees  in  Sexual  Harass- 
ment. On  the  Job  What  the  Union  Can  Do.  available  from  AFSCME, 
Research  Department,  1625  L  St  ,  NW,  Washington,  DC  20036 
'The  Council  is  a  federally  mandated  body  whose  members  are  appointed 
by  the  President 

'"Letter  to  EEOC  from  National  Advisory  Council  on  Women's  Educational 
Programs  6/10/80 
"29C  F  R  Section  1604.11(f). 
"29  C  F  R  Section  1604  11(c). 
"29CFR  Section  1604  11(d). 
'•29CFfl  Section  1604  11(e) 

'*Sexua/  Harassment.  On  the  Job  What  the  Union  Can  Do.  Amencan 
Federation  of  State,  County,  and  Municipal  Employees,  1625  L  St  NW 
Washington.  DC  20036 


'•Ibid.p,  11. 
"Ibid  ,p  32. 
'•Ibid  ,p  11 

'•20USC  Sections  (68)  efsep  (1972). 

'"Title  IX  prohibits  sex  discrimmalion  in  any  rducational  program  or  activi- 
ty that  receives  federal  financial  assistance  Almost  all  educational  institu- 
tions receive  federal  assistance  and  are  therefore  coverea  by  Title  iX 
"In  addition,  several  institutions  have  used  university  procedures,  wlhout 
the  use  ot  Title  IX.  to  discipline  faculty  members  tor  sexual  harassmeni  ct 
students 

At  San  Jose  Stale  University  (CA).  a  tenured  associate  professor  o* 
philosophy  was  fired  for  fondling  and  propositioning  five  of  his  tpmale 
students. 

At  the  University  of  California  at  Berkley,  a  professor  was  suspenood 
without  pay  for  one  guarter  for  fondling,  and  propositioning  13  stuaen:c. 
offering  a  good  grade  for  sex.  and  writing  an  unfavorable  letter  of  recom- 
mendation for  one  student  who  refused  his  sexual  advances 

At  Harvard  University  (MA),  a  government  professor  was  formatly 
reprimanded  after  a  student  contended  that  he  had  tried  to  kiss  her 

"The  issue  of  whether  Title  IX  protects  employees,  as  well  as  students 
is  currently  being  litigated  in  the  courts  The  U  S  Supreme  Court  w;ii  pro- 
bably soon  rule  on  this  guestion  If  the  Court  finds  that  Title  IX  ccvprs 
employment  discrimination  it  is  likely  that  Title  IX  will  incorporate  the  T.t.3 
VII  sexual  harassment  guidelines  or  that  the  courts  will  find  the  guidelines 
incorporated  implicitly  See  Romeo  and  North  Haven 

"Title  IX  on  the  other  hand,  requires  grievance  procedures,  although  in- 
dividuals may  bypass  them  and  file  charges  directly  with  OCR. 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1604 

Discrimination  Because  of  Sex  Under 
Title  VII  ol  tlie  Civil  Rigtits  Act  of  1964, 
as  Amended:  Adoption  of  Final  Inter- 
pretive Guidelines 

AGENCY:  Equal  Employment  Opportuni- 
ty Commission 

ACTION:  Final  Amendment  to  Guidelines 
on  Discrimination  Because  of  Sex. 

SUMMARY:  On  April  11,  1980,  Ifie  Equal 
Employment  Opportunity  Commission 
publistied  tfie  Interim  Guidelines  on  sex- 
ual fiarassment  as  an  amendment  to  ttie 
Guidelines  on  Discrimination  Because  of 
Sex,  29  CFR  part  1604  11.  45  FR  25024 
Ttiis  amendment  will  re-affirm  tfiat  sex- 
ual fiarassment  is  an  unlawful  employ- 
ment practice.  The  EEOC  received  public 
comments  for  60  days  subsequent  to  Itie 
date  of  publication  of  tfie  Interim  Guide- 
lines. As  a  result  of  tfie  comments  and 
tfie  analysis  of  tfiem,  tfiese  Final  Guide- 
lines were  drafted. 

EFFECTIVE  DATE:  November  10,  1980 

FOR  FURTHER  INFORMATION  CON- 
TACT: Karen  Danart,  Acting  Director,  Of- 
fice of  Policy  Implementation,  Equal 
Employment  Opportunity  Commission, 
2401  E  Street,  NV»/.,  Washington,  DC. 
20506,  (202)  634-7060. 

[Supplementary  Information  concerning 
comments  received  on  the  interim  guide- 
lines, and  relevant  case  law  is  omitted.) 

Accordingly,  29  CFR  Chapter  XIV,  Part 
1604  is  amended  by  adding  §  1604  11  to 
read  as  follows; 

PART  1604-GUIDELINES  ON 
DISCRIMINATION  BECAUSE  OF  SEX 

§  1604.11  Sexual  harassment. 

(a)  Harassment  on  the  basis  of  sex  is 
a  violation  of  Sec.  703  of  Title  VII,' 
Unwelcome  sexual  advances,  requests 
for  sexual  favors,  and  other  verbal  or 
physical  conduct  of  a  sexual  nature  con- 
stitute sexual  harassment  when  (1)  sub- 
mission to  such  conduct  is  made  either 
explicitly  or  implicitly  a  term  or  condition 
of  an  individual's  employment  (2)  submis- 
sion to  or  rejection  of  such  conduct  by 
an  individual  is  used  as  the  basis  for 
employment  decisions  affecting  such  in- 
dividual, or  (3)  such  conduct  has  the  pur- 

'The  principles  involved  here  continue  to  ap- 
ply to  race,  color,  religion  or  other  origin. 


pose  or  effect  of  unreasonably  interfer- 
ing with  an  individual's  worl<  perfor- 
mance or  creating  an  intimidatin,  hostile, 
or  offensive  working  environment, 

(b)  In  determining  whether  alleged 
conduct  constitutes  sexual  harassment, 
the  Commission  will  look  at  the  record 
as  a  whole  and  at  the  totality  of  the  cir- 
cumstances, such  as  the  nature  of  the 
sexual  advances  and  the  context  in 
which  the  alleged  incidents  occurred. 
The  determination  of  the  legality  of  a 
particular  action  will  be  made  from  the 
facts,  on  a  case  by  case  basis. 

(c)  Applying  general  Title  VII  prin- 
ciples, an  employer,  employment  agency, 
joint  apprenticeship  committee  or  labor 
organization  (hereinafter  collectively 
referred  to  as  "employer")  is  responsible 
for  its  acts  and  those  of  its  agents  and 
supervisory  employees  with  respect  to 
sexual  harassment  regardless  of  whether 
the  specific  acts  comlained  of  were 
authorized  or  even  forbidden  by  the 
employer  and  regardless  of  whether  the 
employer  knew  or  should  have  known  of 
their  occurrence.  The  Commission  will 
examine  the  circumstances  of  the  par- 
ticular employment  relationship  and  the 
job  junctions  performed  by  the  individual 
in  determining  whether  an  individual  acts 
in  either  a  supervisory  or  agency  capaci- 
ty 

(d)  With  respect  to  conduct  between 
fellow  employees,  an  employer  is  respon- 
sible for  acts  of  sexual  harassment  in 
the  workplace  where  the  employer  (or  its 
agents  or  supervisory  employees)  knows 
or  should  have  known  of  the  conduct, 
unless  it  can  show  that  it  took  im- 
mediate and  appropriate  corrective  ac- 
tion. 

(e)  An  employer  may  also  be  responsi- 
ble for  the  acts  of  non-employees,  with 
respect  to  sexual  harassment  of 
employees  in  the  workplace,  where  the 
employer  (or  its  agents  or  supervisory 
employees)  knows  or  should  have  known 
of  the  conduct  and  fails  to  take  im- 
mediate and  appropriate  corrective  ac- 
tion. In  reviewing  these  cases  the  Com- 
mission will  consider  the  extent  of  the 
employer's  control  and  any  other  legal 
responsibility  which  the  employer  may 
have  with  respect  to  the  conduct  of  such 
non-employees. 

(f)  Prevention  is  the  best  tool  for  the 
elimination  of  sexual  harassment.  An 
employer  should  take  all  steps  necessary 
to  prevent  sexual  harassment  from  oc- 
curring, such  as  affirmatively  raising  the 
subject,  expressing  strong  disapproval, 
developing  appropriate  sanctions,  infor- 
ming employees  of  their  right  to  raise 
and  how  to  raise  the  issue  of  harassment 
under  Title  VII,  and  developing  methods 
to  sensitize  all  concerned. 

(g)  Other  related  practices:  Where 
employment  opportunities  or  benefits 


are  granted  because  of  an  individual's 
submission  to  the  employer's  sexual  ad- 
vances or  requests  for  sexual  favors,  the 
employer  may  be  held  liable  for  unlawful 
sex  discrimination  against  other  persons 
who  were  qualified  for  but  denied  that 
employment  opportunity  or  benefit 

(Title  VII,  Pub   L   88-352,  78  Stat   253  (42  U.S.C. 
2000e  el  sez )) 

(FR  Doc  60  34981  Fried  n  7-80.  8  45  ami 
BILLING  CODE  857046  M 


76-638    0  —  81- 


-39 


604 


Director 

^taff  Astociat0 
Staff  Attociato 


STAFF 

Barnice  Rnnick  Sandler  Staff  Atsitmnt  Connie  Reid 

Grace  L    MMtaMi  Staff  Assistant  Ar  lene  Fong  Craig 

BelitaCo«(an  Staff  Assistant  Mary  De  Mouy 


Adminiitrati¥9  Associata      Kathleen  Wilton 


Staff  Assistant      Marilyn  Lyons 


proieci  on  the  itoiui 

ond  education  of 


ujomen 


CONTENTS 

Introduction 2 

What  15  Sexual  Harawment? 2 

How  Widespread  is  Sexual  Harassment? 2 

Sexual  Harassment  in  Employment 2 

Sexual  Harassment  on  Campus 2 

Why  are  Women  Reluctant  to  Talk  About  Sexual  Harassment?  .     3 

Sexual  Harassment  and  the  Law 4 

Is  Sexual  Harassment  of  Employees  a  Violation  of  Title  VII  of  the 

CivU  Rights  Act^ 4 

Can  an  Employer  Ignore  Complaints  of  Sexual  Harassmenf  4 


Can  Damages  be  Awarded  to  Persons  Successfully  Oaimtng  Sexual 

Harassment'' 4 

Is  Sexual  Harassment  of  Students  a  Violation  of  Title  IX** 4 

Title  IX  and  Grievance  Procedures  5 

Some  Other  Legal  Issues 5 

Implications  for  Institutions    What  Can  be  Done  to  Deal  with  Sexual 

Harassment? 5 

Organizations  Which  Have  Worked  on  the  Issue  of  Sexual  Harassment .  .6 
Selected  Bibliography  .  .  .7 


Sexual  Harassment:  A  Hidden  Issue* 


MYTHS  ABOUT  SEXUAL  HARASSMENT* 


Myth: 
Fact: 


Mylh 
Fact 


Myth 
Fact: 


Myth: 


Fact: 


Sexual  harassment  only  affects  a  few  women. 

Several  surveys  have  documented  the  wide- 
spread nature  of  sexual  harassment.  In  one 
study,  88%  of  the  respondents  said  they  had 
experienced  one  or  more  forms  of  unwanted 
sexual  advances  on  the  job. 

Sexual  harassment  is  rare  on  the  campus. 

Women  have  only  recently  begun  to  talk  about 
the  long  hidden  problem  of  sexual  harassment 
of  students,  staff  and  faculty  Fear  of  ridi- 
cule, and  a  sense  of  hopelessness  about  the 
problem  and  a  feeling  that  it's  a  "pcraonal" 
dilemma    have    kept    the    problem   concealed. 

Women  should  Ignore  sexual  harassment  when 
it  occurs. 

In  one  survey,  33%  of  those  reporting  sexual 
harassment  tried  to  ignore  the  unwanted  at- 
tentions, in  7  5%  of  these,  the  harassment  con- 
tinued or  became  worse.  One  quarter  of  the 
women  who  ignored  the  sexual  propositions  re- 
ceived unwarranted  reprimands  from  their 
bosses  or  had  their  workloads  increased. 

If  a  woman  really  wants  to  discourage  un- 
wanted sexual  attention,  she  can  do  so.  If  she's 
sexually  harassed,  she  must  have  asked  for  it. 

Many  men  believe  a  woman's  "no"  is  really 
"yes."  and  therefore  do  not  accept  her  refusal. 


Additionally,  when  a  man  is  in  a  position  of 
power,  such  as  employer  or  teacher,  the  woman 
may  be  coerced  or  feel  forced  to  submit 

Myth:  Most  charges  of  sexual  harassment  are  false 
Women  use  these  charges  as  a  way  nf  "getting 
back"  at   a  man  with  whom   they   are  angry. 

Fact:  Women  who  openly  charge  harassment  are 
often  not  believed,  may  be  ridiculed,  may  lose 
their  Job,  be  given  a  bad  grade  or  be  mistreated 
in  some  other  way.  Women  have  little  to  gain 
from  false  charges. 


Myth  Sexual  harassment  is  not  harassment  at  all. 
It  IS  a  purely  personal  matter  between  men  and 
women.  It's  a  fact  of  life. 

Fact:  When  a  woman  is  coerced  by  a  professor  or  her 
employer,  she  is  not  always  in  t  position  to 
readily  reject  such  overtures,  or  if  she  does,  she 
may  face  adverse  reactions.  Several  courts  have 
ruled  that  sexual  haraasment  on  the  job  consti- 
tutes sex  discrimination  under  Title  VII  of  the 
Civil  Rights  Act,  and  in  some  instancci  have 
awarded  damages  to  women.  Whether  sexual 
harassment  again*  students  constitutes  sex 
discrimination  under  Title  IX  of  the  Education 
Amendments  is  now  under  litigation.  Regard- 
less of  the  legal  outcome,  students  face  s  chil- 
ling climate  for  learning  if  sexual  haraasment  is 
permitted  or  indirectly  condoned. 


•This  section  was  adapted  from  a  pamphlet  "Sexual  Harassment  at  the  Workplace,  "  published  by  the  Alliance  Against 
Sexual  Coercion,  PO   Box  1 ,  Cambridge,  MA  02  I  39 


This  paper  could  not  have  been  prepared  without  the  research  and  assistance  of  Margaret  Scott,  a  student  at  the  University  ofCah- 
fomia  at  Berkeley,  who  was  an  intern  with  the  Project. 
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INTRODUCTION 

•  A  Yale  undergraduate  recently  charged  her  political  scitnce 
professor  with  sexual  harassment,  alleging  that  he  offered 
her  an  "A"  in  exchange  for  sexual  favors  She  refused,  re 
ceived  a  "C"  in  the  course,  and  has  since  filed  a  lawiuit 
against  the  university. 

•  A  senior  communications  major  at  a  state  univerrity  in 
California  testified  before  the  California  State  Legislature 
in  IV  73  that  she  knew  of  "at  least  15  professors  who  of- 
fered students  'A's'  for  sex." 

•  A  female  cadet  at  West  Point  resigned  from  the  military 
academy  in  1977  after  charging  her  male  squad  leader  with 
improper  sexual  advances.  The  Academy  dismissed  her 
charges    when    the    squad   leader  denied  any    wrongdoing 

•  An  administrative  assistant  at  the  tlnvironmental  Protec- 
tion Agency  lEPAl  lost  her  job  after  refusing  her  boss' 
sex)ual  advances.  She  sued,  and  the  court  ruled  that  sexual 
demands  as  a  condition  of  employment  are  illegal.  EPA 
settled  out-of-court  with  a  back  pay  award. 

•  A  woman  complained  that  her  boss  was  continually  em- 
bracing her  shoulders  and  touching  her  arms  and  waist 
When  she  protested,  she  was  told  that  he  was  lust  being  a 
"friendly  fellow"  and  she.  a  poor  sport. 

Often  women  have  been  quiel  about  the  problem  of  sexual 
harassment,  assuming  that  nothing  could  be  done  Many  be- 
lieve It  IS  their  own  personal  dilemma  or  "women's  lot  " 
Some  t>elieve  that  they  somehow  caused  it  to  occur  or  that 
they  should  have  been  able  to  avoid  it.  In  recent  years,  the 
issue  has  begun  to  be  discussed  more  openly  as  women  have 
evaluated  their  positions  in  the  workforce  and  on  the  campus 
What  emerges  is  a  growing  awareness  of  the  scope  and  com- 
plexity of  the  problem,  as  well  as  an  increasing  number  of 
court  cases  brought  by  women.  Yale  University  has  the  distinc- 
tion of  being  the  first  institution  to  be  sued  for  sexual  harass- 
ment of  students. 

WHAT  IS  "SEXUAL  HARASSMENT?" 

This  paper  focuses  on  male  harassment  of  female  students 
and  employees,  for  in  most  work  and  academic  settings,  the 
majority  of  supervisors  or  professors  are  men  ' 

Sexual  harrassment  is  difficult  to  define.  It  may  range  from 
sexual  inuendos  made  at  inappropriate  times,  perhaps  in  the 
guise  of  humor,  to  coerced  sexual  relations  Although  there 
may  be  instances  of  students  who  mitiate  or  encourage  sexual 
activities  with  male  professors,  harassment  is  distinct  from  "ac- 
ceptable" flirting,  however,  on  occasion  this  hne  may  be 
difficult  to  draw  Harassment  at  its  extreme  occurs  when  a 
male  in  a  position  to  control,  influence,  or  affect  a  woman's 
job,  career  or  grades  uses  his  authority  and  power  to  co- 
erce the  woman  mto  sexual  relations,  or  to  punish  her  refusal 
It  may  include 

•  verbal  harassment  or  abuse 

•  subtle  pressure  for  sexual  activity 

•  sexist  remarks  about  a  woman's  clothing,  body  or  sexual 
activities 

•  unnecessary  touching,  patting,  or  pinching 

•  leering  or  ogling  of  a  woman's  body 

•  constant  brushing  against  a  woman's  body 

•  denunding  sexual  favors  accompanied  by  implied  or 
overt  threats  concerning  one's  job.  grades,  letters  of 
recommendation,  etc. 

•  physictl  assault 

Because  the  male  is  in  a  position  of  authority,  as  profes- 
sor, mentor,  or  supervisor,  a  woman,  therefore,   may  be  at 


great  risk  if  she  objects  to  the  behavior  or  resists  the  overtures. 
It  is  this  context  which  underlies  the  gravity  of  the  problem  of 
sexual  harassment. 

Whereas  in  rape  cases,  the  man  overpowers  a  woman  with 
a  weapon  or  threat  of  loss  of  life,  in  sexual  harassment  he 
overtly  or  impbcitly  threatens  her  with  loss  of  economic 
livelihood,  or  with  academic  failure  and  hence  loss  of  future 
livelihood.  A  woman  cannot  freely  choose  to  say  yes  or  not  to 
such  sexual  advances  The  fear  of  reprisal  looms  formidably 
for  many  women  when  deciding  how  to  react  to  sexual  harass- 
ment To  refuse  sexual  demands  may  mean  jeopardizing  her 
future,  her  career,  her  grades.  In  the  case  of  working  women, 
the  decision  to  simply  quit  a  job  is  a  luxury  she  may  not  be 
able  to  afford. 

How  Widespread  Is  Sexual  Harassment? 

Sexual  Harassment  in  Employment 

Prior  to  197h.  there  were  few  reliable  statistics  on  the  in- 
cidence of  sexual  harassment.  Most  of  the  data  collected  since 
then  has  focused  on  women  in  the  workplace  A  Redbook 
magazine  survey  of  9.000  clerical  and  professional  women  pro- 
vided the  first  national  data  ^2%  of  the  respondents  had 
experienced  overt  physical  harassment,  sexual  remarks  and 
leering,  with  the  majority  regarding  this  behavior  as  a  serious 
problem  at  work,  nearly  50'?  said  that  they  or  someone  they 
knew  had  quit  or  been  fired  because  of  harassment,  and  75'f 
bebeved  that  if  they  complained  to  a  supervisor,  nothing 
would  be  done.  In  a  study  conducted  in  New  York  by  the 
Working  Women  United  Institute.  70%  of  those  surveyed  said 
they  had  been  harassed.  A  l'  S  Naval  officer  who  distributed 
questionnau-es  to  women  at  a  Navy  base  and  in  the  nearby 
town  of  Monterey.  California,  found  that  81'7r  of  the  women 
who  participated  in  the  survey  had  experienced  some  form  of 
sexual  harassment.  Similarly,  an  Ad  Hoc  Group  on  Equal 
Rights  for  Women  at  the  United  Nations  documented  the 
problem  of  sexual  harassment  at  the  U.N  Numerous  articles 
as  well  as  court  cases  confirm  that  the  problem  of  sexual 
harassment  in  the  workplace  may  be  far  more  extensive  than 
previously  realized. 

Sexual  Harassment  on  Campus 

The  suit  against  Yale  University  for  sexual  harassment  has 
raised  the  issue  as  to  the  extent  of  such  problems  on  campus 
If  the  examples  cited  at  the  beginning  of  this  paper  were 
merely  exceptions  to  women's  experiences  as  students,  one 
might  simply  attribute  these  problems  to  an  unfortunate 
situation  m  an  otherwise  fair  and  responsible  work  environ- 
ment But  what  if  they  are  not  exceptions''  What  if  sexual 
harassment  is  a  common  occurrence'' 

•  The  Association  for  Women  in  Science,  a  national  or- 
ganization for  women  professionals  and  scientists,  re- 
ported earlier  this  year  that  among  those  who  attended 
Its  annual  conference  in  Washington.  DC -all  recent 
Ph.D.  recipients-a  substantial  number  reported  in  their 
group  sessions  that  as  students  and  as  professionals,  they 
had  experienced  sexual  harassment  by  men  who  were 
in  a  position  to  affect  their  careers  None  had  discussed 
the  subject  publicly  before,  and  most  had  not  realized 
how  widespread  the  problem  is.^ 

•  In  1977,  Donna  Benson,  a  social  science  major  at  the 
University  of  California  at  Berkeley,  distributed  a  ques- 
tionnaire to  one-sixth  of  the  female  graduate  student 
population.  Of  the  over  50%  who  returned  the  question- 
naire, 20%  stated  that  they  had  received  sexual  atten- 
tions, either  as  sexual  remarks,  touching,  or  proposi- 
tions, from  their  professors.  Most  responded  that  they 
were  bewildered  or  confused  about  how  to  deal  with  the 
situation. 

Although  the  data  concerning  the  scope  of  the  problem  on 
campus  IS  sbm,  it  seems  likely  that  the  campus  is  not  exempt 
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from  the  hidden  but  serious  problems  of  sexual  harassment. 
Women  as  students,  staff  and  faculty  are  affected,  but  often 
are  silent 

A  college  professor  wields  considerable  influence  over  a 
student's  academic  success  and  future  career.  A  teacher's  assess- 
ment of  a  student  may  in  a  very  real  sense  affect  her  "bfe's 
chances."  Students  depend  upon  their  professors  for  grades, 
recommendations,  job  referrals,  and  research-related  opportu- 
nities Graduate  students,  in  addition,  rely  on  their  professors 
for  opportunities  to  attend  special  seminars  and  conferences 
and  to  co-author  research  papers,  for  introductions  to  col- 
leagues in  the  field,  for  sponsorship  in  informal  and  formal 
academic  societies  and  professional  associations,  and  for 
recommendations  for  grants,  fellowships,  and  faculty  appoint- 
ments The  female  graduate  student's  working  relationship 
with  a  faculty  member  is  developed  on  a  one-to-one  basis 
wiihm  small  seminars,  research  projects,  independent  study, 
and  tutorials.  The  professor  serves  as  an  academic  advisor,  and 
IS  a  key  figure  in  her  academic  progress.  As  the  job  market 
tightens  and  competition  for  employment  opportunities  in- 
tensifies, faculty  influence  increases. 

When  harassment  occurs,  often  the  woman  is  unsure 
whether  a  real  injustice  has  been  committed,  for  the  aggressor 
may  make  light  of  it,  or  pretend  that  she  initiated  the  en- 
counter. A  graduate  student  complained  to  her  college  coun- 
selor as  follows 

"What  was  it  that  I  did  that  led  him  to  believe 
I  was  interested  in  him  in  anything  but  a  pro- 
fessional sense''  I  am  quite  outgoing  and  talka- 
tive, could  that  be  interpreted  wrongly''  I  real- 
ized how  utterly  vulnerable  1  was  in  a  situation 
like  this  He  is  an  immensely  powerful  person 
with  many  contacts  and  if  I  insult  him,  he  can 
harm  me  and  my  career  in  a  hundred  different 
ways.  Everything  that  happened  would  be  in- 
terpreted in  his  favor,  if  it  ever  came  pubbc. 
It  would  be  said  that  I  got  my  signals  wrong, 
that  he  was  just  truly  interested  in  helping  me 
m  my  career  I  reaUzed  that  should  he  try  to 
hurt  my  professional  advancement  as  a  result 
of  this  kind  of  situation,  there  would  be  no  per- 
son or  formal  mechanism  to  carry  my  griev- 
ances, no  person  I  could  complain  to  that 
would  have  any  real  power  to  help  me.  I  was 
left  feeling  frustrated  and  defenseless. 


•3 


Lorna  Sarrel,  co-director  of  the  Yale  Human  Sexuality  Pro- 
gram, beUeves  that  some  forms  of  sexual  harassment  m  the 
classroom  would  be  better  described  as  "psychological  coer- 
cion. "  With  more  women  than  ever  aspiring  to  advanced  de- 
grees and  specific  career  goals,  grades  become  exceedingly 
important  Sarrel  pomts  out,  however,  that  students  tend  to 
overestimate  the  authority  and  power  of  their  professors. 
The  professors  in  turn  know  this,  and  some  may  take  unfair 
advantage  of  their  position.  The  following  example  is  typical 
Bonnie,  a  senior  at  a  small  college  was  an  "A"  student  who 
earned  the  praises  of  her  teachers.  One  of  her  professors  prop- 
ositioned her,  and  she  refused  "The  next  semester  he  low- 
ered my  grade,  "  Bonnie  complained,  "although  my  test 
scores  improved.  Now  I'm  afraid  he  would  write  me  a  bad 
letter  of  recommendation  unless  I  sleep  with  him."^  Although 
a  teacher  is  rarely  explicit  about  retaliation  of  a  student  who 
turns  down  his  sexual  invitation,  the  student  nevertheless 
tears  academic  repnsal. 

One  student  admitted  that  she  will  simply  find  another 
professor  to  write  her  law  school  recommendation  "What 
good  would  my  complaints  do''  Professor  R.  is  famous,  has 
tenure,  adds  to  the  reputation  of  his  department.  If  he  denies 
what  I  say,  whom  would  they  believe,  him  or  me?  I  would 
endanger  my  own  future  by  complaining."^  A  graduate 
student  who  answered  the  Berkeley  questionnaire  stated  that 
although  the  professor  was  her  mentor,  she  had  to  "discon- 


tinue this  important  relationship," 

As  a  result  of  not  returning  a  professor's  unwanted  atten- 
tions, one  student,  also  in  the  Berkeley  survey,  reported  that 
she  was  "unable  to  get  proper  attention"  to  her  requests, 
while  another  stated  that  her  professor  "became  more  criti- 
cal" of  her  work. 

Sexual  harassment  takes  an  emotional  toll  as  well.  A  wide 
range  of  symptoms  has  been  reported  by  victims  of  harass- 
ment insomnia,  headaches,  neck  and  backaches,  stomach 
ailments,  decreased  concentration,  dimmishcd  ambition, 
Ustlessness,  and  depression.  Sexual  coercion  makes  the  educa- 
tional atmosphere  intolerable,  forcing  the  student,  in  many 
cases,  to  withdraw  from  a  course  of  study  or  change  her  career 
plans.  But  the  overwhelming  feeling  is  that  of  helplessness- 
knowing  that  if  one  complains,  nothing  will  likely  be  done 
or  worse  yet.  she  will  be  labeled  a  "troublemaker," 

Why  are  women  reluctant  to  talk  about  sexual  harassment'' 

The  answers  are  many.  Like  rape,  sexual  harassment  has 
been  a  hidden  problem,  treated  as  a  joke,  or  blamed  on  the 
victim  herself.  Because  of  a  long  history  of  silence  on  the  sub- 
ject, many  women  feel  uncomfortable,  embarrassed,  or 
ashamed  when  they  talk  about  personal  incidents  of  harass- 
ment. They  are  afraid  that  it  will  reflect  badly  on  their  char- 
acter, or  that  they  wiU  be  seen  as  somehow  inviting  the  propo- 
sitions, "Because  we  have  been  wrongly  taught  to  feel  it  is 
somehow  our  fault,"  say  Susan  Meyer  and  Karen  Sauvigne, 
founders  ot  the  Working  Women  United  Institute,  "we  rarely 
tell  our  friends,  husbands,  or  family  when  it  happens."* 

When  women  do  speak  out,  they  are  often  ignored,  dis- 
credited, or  accused  of  "misunderstandmg"  their  superior's 
intentions  Many  women  attribute  their  silence  to  practical 
considerations.  Only  18%  of  the  women  in  the  Working 
Women  United  Institute  survey  stated  that  they  complained 
about  the  harassment.  The  most  common  reasons  given  for 
not  reporting  the  incidents  were  that  they  beheved  nothing 
would  be  done  (5  2%),  that  it  would  be  treated  lightly  or 
ridiculed  (43%),  or  that  they  would  be  blamed  or  suffer  reper- 
cussions ( 30%'). 

Because  most  women  fail  to  pubUcize  their  complaints,  ei- 
ther formally  or  informally,  university  officials  may  believe 
that  the  absence  of  complaints  indicates  the  absence  of  a  prob- 
lem. In  an  interview  published  in  a  student  newspaper,  a  dean 
of  students  stated  that  no  women  students  had  ever  com- 
plained to  him  about  being  propositioned  by  male  professors. 
In  the  same  article,  the  president  of  the  university  stated  that 
"we  have  no  evidence  of  anything  like  that  going  on."^  A  fac- 
ulty member  at  the  same  institution  commented  that  "to  be  a 
teacher  is  to  be  a  person  with  power  It  is  difficult  to  ignore 
the  admiration  many  of  your  students  feel  about  you,  and  I 
admit  that  I  have  used  this  power  for  selfish  means."" 

Certamly  not  all  women  students  experience  harassment 
nor  do  most  professors  proposition  their  students  Some  stu- 
dents and  faculty  do  not  regard  sexual  harassment  as  a  prob- 
lem. Others  may  not  believe  it  exists.  The  question  of  teacher- 
student  sex  IS  a  dehcate  issue.  Some  are  quick  to  point  to  the 
apparently  "seductive"  behavior  of  some  female  students.  Yet, 
a  humanities  professor  summed  up  the  problem  this  way: 
"Those  of  us  who  teach  college  deal  with  young  people  when 
they  are  most  physically  beautiful,  most  open  to  new  thought 
and  experience    All  the  while  we  get  older.  It's  quite  a  lure."^ 

Some  college  and  university  administrators  feel  thai  regard- 
less of  whether  teacher-student  sexual  relations  occur,  it's  no- 
body's business.  Yet  to  the  individual  who  feels  coerced  into 
such  a  relationship,  the  problem  may  be  overwhelming,  espe- 
cially since  lew  universities  have  a  formal  channel  for  her  to 
complain.  Given  both  the  desire  to  do  well  in  one's  academic 
field  and  the  seriousness  of  the  charge  of  sexual  harassment, 
most  women  find  themselves  in  a  rather  untenable  position. 

Sexual  harassment  is  not,  of  coune,  solely  a  women's  issue. 
Both  men  and  women-students  and  faculty-suffer  under  a 
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system  that  fails  to  providecstablishedreinedies.  An  indirect  re- 
sult of  sexual  harassment  on  campus  is  that  some  male  teachers 
may  be  so  cautious  or  concerned  about  the  possible  implica- 
tions of  a  friendship  with  their  female  students  that  the  wom- 
en are  shut  out  from  the  friend/teacher  relationships  that  pro- 
vide an  mraluablc  leainmg  experience  for  male  students.  The 
result  is  that  female  students  are  afforded  less  academic  oppor- 
tunity than  their  male  peers,  and  fewer  opportunities  to  obtain 
good  job  recommendations.  A  law  student  who  participated  in 
the  sexual  harassment  survey  at  the  University  of  California  at 
Berkeley  wrote  that  "the  male  law  school  teachers  ignore  fe- 
male students.  This  means  that  we  are  afforded  less  academic 
opportunities  than  male  students.  The  only  teacher  I  know 
somewhat  well  is  a  woman.  I  think  the  only  remedy  for  this  is 
to  hire  more  women  law  professors  "'0  It  appears  that 
whether  they  are  confronted  with  sexual  propositions  or  are 
left  alone  because  of  the  potential  for  them,  women  are  inhibi- 
ted in  their  pursuit  of  educational  and  professional  goals. 

SEXUAL  HARASSMENT  AND  THE  LAW 

Sexual  harassment  is  an  emerging  legal  issue  harassment 
raises  many  questions  which  the  courts  must  answer  This  sec- 
tion IS  not  intended  as  a  comprehensive  survey  of  the  litigation 
but  aims  only  to  highlight  some  of  the  evolving  legal  trends 

A  key  issue  is  whether  or  not  sexual  harassment  is  a  viola- 
tion of  laws  which  prohibit  discrimination,  such  as  Title  VII  of 
the  Civil  Rights  Act  which  prohibits  employment  discrimina- 
tion based  on  sex,"  and  Title  IX  of  the  Education  Amend- 
ments which  prohibits  sex  discrimination  in  federally  assisted 
education  programs. 

Is  Sexual  Harassment  of  Employees  Sex  Discrimination  a 
a  y  iolalion  of  Title  V II  of  the  Civil  R  ights  A  ct ' 

Several  lower  courts  have  ruled  that  harassment  ij  a  viola- 
tion of  Title  VII  of  the  Civil  Rights  Act,  while  others  have 
ruled  to  the  contrary.  Ultimately  the  Supreme  Court  may  have 
to  rule  on  whether  sexual  harassment  is  merely  the  "attraction 
of  males  to  females,  and  females  to  males  '  and  therefore  mere- 
ly "a  private  matter,"  or  whether  such  harassment  constitutes  a 
discriminatory  term  or  condition  of  employment  based  on  sex 

One  lower  court  described  a  supervisor's  action  as  a  person- 
al "proclivity,  peculiarity  or  mannerism."  and  therefore  not  a 
violation  of  Title  VII.  [Corne  v.  Bausch  and  Lomb,  Inc  ,  11390 
F   Supp.  161  (D   Ariz.  1975)  ) 

However,  at  least  three  circuit  courts  have  ruled  to  the  con- 
trary The  Fourth  Circuit  ruled  that  an  employer  who  has  a 
policy  or  acquiesces  m  a  practice  of  compelling  female  em- 
ployees to  submit  to  the  sexual  advances  of  male  supervisors  is 
in  violation  of  the  Title  VII  [Garber  v  Saxon  Business  Prod- 
ucts. Inc  .  552  F    2d  1032  (4th  Cir    1977)  | 

(However  the  court'sopinion  imphed  that  sexual  harassment 
would  not  have  been  considered  discrimination  if  both  men 
and  women  were  harassed  '2)  Similarly,  in  a  case  involving  the 
Environmental  Protection  Agency,  the  U  S  Court  of  Appeals 
at  Washmgton,  DC  ruled  that  women  cannot  be  denied  pro- 
motion or  employment  because  they  refuse  to  give  sexual  fa- 
vors to  superiors,  i  e.,  retaliation  is  sex  discrimination  [Barnes 
V   Costlr.  561  F  2d  983,(DC  Cir    1977)] 

Additionally,  the  Third  Circuit  ruled  that  by  requiring  a  fe- 
male employee  to  submit  to  the  sexual  advances  of  a  supervi- 
sor, the  employer  had  imposed  a  "term  and  condition  of  em- 
ployment unlawfully  based  on  sex  "  [Tomkins  v  Public  Ser- 
vice Electric  and  Gas  Co..  422  F  Supp  553,  555  (DNl 
1976)  upheld  3rd  Cir.  December  7,  1977  ] 

Can,an  Employer  Ignore  Complaints  of  Sexual  Harassment'' 

At  least  two  cases  have  been  heard  on  this  issue,  with  both 
concluding  that  an  employer  has  an  affirmative  duty  to  inves- 
tigate complaints  of  sexual  harassment  to  deal  appropriately 


with  offending  personnel.  When  an  employer  has  knowledge 
that  a  superviior  has  conditioned  an  employees'  job  status  on 
a  favorable  response  to  sexual  demands,  and  does  not  tak-; 
appropriate  action,  the  employer  is  in  violation  of  Title  VII. 
ISee  Munford  v.  James  T  Barnes  and  Co.  16  EPD  18233 
and  Tomkini  v  Public  Service  Electric  and  Gas  Co  422 
F  Supp  553,  555  (D.N.J.  1976)  upheld  3rd  Cir  December 
7,  1977  I 

Can  Damagei  Be  Awarded  to  Persons  Successfully  Claiming 
Sexual  Harassment' 

Several  courts  have  awarded  back  pay.  In  a  case  involving  a 
US.  Department  of  Justice  employee,  the  court  awarded 
$16,000  back  pay  and  ordered  all  negative  evaluations  to  be 
expunged  from  the  workers  record  {Williams  v.  Saxhe.  413 
F    Supp.  654,657(0  DC    1976). 1 

Damages  of  back  pay  were  also  awarded  to  a  black  woman 
employed  by  the  Envuonmental  Protection  Agency  whose 
claim  of  sexual  harassment  was  upheld  [Barnes  v  Costle.  561 
F  2d  983,  DC  Cir  1977  ]  Whether  punitive  damages  can  also 
be  awarded,  in  addition  to  damages  for  pain  and  sulfering,  is 
not  clear. 

Is  Sexual  Harassment  of  Students  a  Violation  of  Title  IX'' 

Sexual  harassment  of  students  may  constitute  a  violation  of 
Title  IX,  accordmg  to  a  December  12,  1977  decision  by  a  fed- 
eral magistrate  in  a  prebminary  hearing  on  a  lawsuit  brought  a- 
gainst  Vale  University.  The  ruling,  which  permits  the  case  to 
go  to  trial,  also  held  that  private  civil  suits  may  be  brought  by 
mdividuals  under  Title  IX 

Using  reasoning  developed  in  the  context  of  employment 
discrimination  cases,  the  opinion  states  that  ".  .academic  ad- 
vancement conditioned  upon  submission  to  sexual  demands 
constitutes  sex  discrimination  in  education."  While  the  law 
suit  against  Yale  is  yet  to  be  decided  on  its  merits,  this  prelim- 
inary rubng  IS  significant  because  of  the  potentially  far-reach- 
ing impbcations  of  the  determination  that  sexual  harassment 
can  constitute  sex  discrimination  against  students  under  Title 
IX. 

The  case  involves  an  undergraduate  who  alleges  thai  she  was 
offered  an  "A"  in  a  course  in  her  major  field  of  study  if  she 
would  agree  to  her  professors  >exual  proposition  She  de- 
clined, and  complained  about  the  incident  both  orally  and  in 
writing  to  Yale  officials,  including  her  college  dean.  She  re- 
ceived a  "C"  in  the  course  which  she  claims  is  retaliation  for 
her  refusal  and  not  a  fau-  representation  of  the  quality  of  her 
work  The  student  is  askmg  that  the  "C"  grade  be  removed 
from  her  transcript  pending  a  full  investigation  of  her  com- 
plaint. 

The  student  claims  that  Yale  University's  "failure  to  com- 
bat sexual  harassment  of  female  undergraduates  and  its  refusal 
to  institute  mechanisms  and  procedures  to  address  complamts 
and  make  investigations  of  such  harassment  interferes  with  the 
educational  process  and  denies  equal  opportunity  in  educa- 
tion "  Yale  has  denied  the  charges 

The  student  was  originally  joined  in  her  suit  by  a  Yale 
classics  professor  who  believed  his  teaching  efforts  to  be  ham- 
pered by  feebngs  of  distrust  of  male  faculty  among  female  stu- 
dents He  claimed  that  faculty  members'  "professional  effec- 
tiveness in  teaching  and  m  engaging  in  the  pursuit  of  know- 
ledge with  students  is  seriously  impaired  by  the  contamination 
of  the  faculty/student  relationship  created  by  (Yale's)  tol- 
erance of  sexual  pressures,  which  creates  detrimental  distrac- 
tion in  women  students  and  generates  an  atmosphere  of  dis- 
trust unconducive  to  teaching  and  learning""  His  charges 
along  with  those  of  four  other  students  who  had  also  joined 
the  suit  were  dismissed  because  their  charges  were  "unten- 
able," "moot,"  or  "inadequate  " 

The  case,  which  represents  the  first  court  case  under  Title 
IX  mvolving  sexual  harassment  will  have  far  reaching  implica- 
tions when  finally  resolved. 
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Title  rX  and  Grievance  Procedures 

The  Yale  lawsuit  asked  for  a  formal  gnevance  procedure  to 
handle  complaints  of  sexual  harassment  Additionally  in  No- 
vember 197?  the  Yale  Undergraduate  Women's  Caucus  (irie- 
vance  Committee  presented  petitions  signed  by  1  200  students, 
faculty  and  staff  to  then  Acting  President  Hanna  H  (iray.  re- 
questing "that  Yale  University  set  up  an  adequate  gnevance 
procedure  to  investigate  the  problem  of  sexual  harassment  and 
take  appropriate  action  when  necessary." 

The  absence  of  a  formal  admmistrative  procedure  for  bring- 
ing complaints  to  the  attention  of  responsible  officials  may 
violate  Title  IX.  Under  Title  IX.  institutions  receiving  federal 
financial  assistance  must  adopt  grievance  procedures  tor  com- 
plaints of  sex  discrimination,  although  individuals  may  opt  not 
to  use  the  procedures  and  can  instead  file  directly  with  the  De- 
partment of  Health.  Education  and  Welfare  (HEW)  Thus  far, 
HEW  has  not  received  any  complaints  of  sexual  harassment 
under  Title  IX.  nor  has  HEW  ruled  whether  or  not  grievance 
procedures  must  encompass  complaints  of  sexual  harassment 
Should  the  court  rule  that  sexual  harassment  is  discrimination 
covered  by  Title  IX.  institutions  probably  will  be  required  to 
develop  grievance  procedures  to  handle  such  complaints. 

Some  Other  Legal  Issues 

Several  legal  aspects  of  sexual  harassment  are  not  yet  clear, 
such  as  the  following 

•  Does  the  Executive  Order,  banning  federal  contractors 
from  discriminating  in  employ ment.  cover  sexual  har- 
rassment'' 

•  If  a  woman  quits  or  is  fired  because  of  sexual  harass- 
ment, can  she  collect  unemployment  insurance'' 

•  Do  state  labor  relations  boards  and  the  National  Labor 
Relations  Board  have  jurisdiction''  (These  boards  would 
not  handle  sexual  harassment  cases  but  might  be  in- 
volved if  a  person  loses  a  job  or  suffers  some  form  of  re- 
taliation.) 

•  (an  students  and/or  employees  file  charges  of  assault 
and  battery**  (A  Massachusetts  dentist  who  kissed  a  pa- 
tient without  warning  was  convicted  and  fined  $1000 
plus  interests  and  costs  in  May  l'^??  by  a  Boston  munici- 
pal judge.  ) 

•  Are  rape  laws,  as  well  as  assault  with  intent  to  rape  appli- 
cable' 

•  Are  sexual  abuse  laws  relevant'  (In  November  1977  a 
man  who  pinched  a  woman's  backside  in  a  New  York 
subway  was  convicted  when  a  judge  ruled  that  "buttocks 
are  an  intimate  part  of  a  person"  and  therefore  covered 
by  the  state's  sexual  abuse  laws  ) 

•  If  cTiminal  laws  apply,  can  an  institution  be  charged  with 
'"aiding  and  abetting"  if  it  ignores  complaints  and  has  no 
grievance  procedures'' 

•  Can  a  woman  sue.  under  common  law,  for  damages  re- 
sulting from  intentional  infliction  of  severe  emotional 
distress' 

•  Can  a  male  faculty  member  claiming  he  was  forced  to  re- 
sign because  of  rumors  of  sexual  harassment  of  a  woman 
student  sue  an  institution''  (New  York  Law  School  is  be- 
ing sued  for  $  1  million  by  a  former  professor  who  denies 
misconduct  and  claims  he  was  not  allowed  to  be  heard 
or  confront  witnesses  during  the  school's  investigation. 
The  school  denies  the  charges. )•'* 

Additionally,  state  laws  covering  harassment  are  likely  to  be 
introduced  in  the  near  future  and  will  bear  watching.  In  Wis- 
consin, legislation  has  been  introduced  to  allow  employees  to 
sue  employers  for  damages,  reinstatement  and  back  pay  under 
the  slate's  Fair  Employment  Practices  Act. 


IMPLICATIONS  FOR  INSTITUTIONS: 

WHAT  CAN  BE  DONE  TO  DEAL  WITH 

SEXUAL  HARASSMENT? 


Although  the  issue  of  sexual  harassment  is  still  a  compara- 
tively new  one.  it  is  being  treated  wiih  increasing  seriousness 
by  the  courts,  government  agencies,  and  academic  institutions 
Women's  groups  have  suggested  a  number  of  ways  to  address 
the  problem  of  sexual  harassment  Although  all  of  these  may 
not  be  appropriate  for  every  institution,  they  are  likely  to  be 
helpful  in  alleviating  the  problems. 

•  Development  o/  clear  policy  prohibiting  sexual  harass- 
ment Such  a  policy  might  help  eliminate  some  instances 
ol  sexual  harassment 

•  Development  of  a  grievance  procedure  to  handle  com- 
plaints The  procedure  need  not  be  identical  to  other 
grievance  mechanisms  if  not  appropriate.  Institutions 
might  find  a  two  step  procedure  helpful  j  mechanism  to 
resolve  complaints  intormally,  followed  by  a  formal  pro- 
cedure if  the  first  procedure  has  been  unsuccessful.  Insti- 
tutions might  also  develop  different  procedures  tor  stu- 
dents and  for  employees.  Individuals  who  wish  to  pursue 
a  grievance  are  likely  to  go  to  court  if  the  institution  has 
no  procedure  for  them  to  use. 

•  Development  of  union  gnevance  procedures. 

•  I'ublic  communication  of  the  policy  and  procedures  to 
students,  staff  and  faculty. 

•  Documentation  of  the  problem  by  survey,  hearings, 
meetings  or  other  'iieans.  Bringing  sexual  harassment  in- 
to the  public  arena  will  build  support  for  institutional 
policies  and  procedures 

•  Development  oj  a  faculty  code  of  conduct. 

•  Inclusion  of  policy  language  m  affirmative  action  plans 
and  in  union  contracts  such  as  agreeing  "to  afford  pro- 
le^tion  to  male  and  female  employees  alike  against  un- 
fair abuse  of  sexual  privacy." 

•  Pamphlets  advising  \Aomen  students  and  employees  of 
iheir  rights  as  well  as  advice  on  how  to  handle,  and 
where  possible  avoid,  sexual  harassment  Such  a  pamph- 
let could  be  developed  by  a  campus  committee  on  the 
status  of  women  or  a  women's  center 

•  Pamphlets  advising  men  students,  stajf  and  faculty  about 
the  nature  of  sexual  harassment  and  its  legal  implica- 
tions 

•  Inclusion  of  materials  on  sexual  harassment  m  courses 
on  human  sexuality. 

•  Inclusion  of  materials  on  sexual  harassment  in  student 
handbooks, 

•  Training  of  counselors  and  other  student  personnel  to 
deal  with  sexual  harassment  issues  raised  by  students, 

•  tstablishment  oJ  a  24-hour  crisis  hotline  to  provide 
counseling  and  referral  services  to  students  concerned 
with  the  problem  of  sexual  harassment  This  could  be 
sponsored  by  a  campus  counseling  center  or  women's 
group. 

•  Campus-wide  conference  or  speakout  organized  by  stu- 
dents, staff  and/or  faculty  to  sensitize  the  academic 
community  to  the  issue  of  sexual  harassment 

Additionally,    research    is   needed    to  analyze   the   causes,  ex- 
tent and  remedies  concerning  sexual  harassment  on  campus. 

The  problem  of  sexual  harassment  will  not  go  away,  nor  are 
there  easy  answers.  The  issues  are  complex  and  not  readily  re- 
solved. Equity  and  fairness  mean  that  the  problem  can  no 
longer  be  hidden  and  that  institutions  move  forward  to  bring 
about  a  better  climate  for  its  women  students  and  employees. 
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ORGANIZATIONS  WHICH  HAVE  WORKED  ON  THE  ISSUE  OF  SEXUAL  HARASSMENT 


Alliance  Afaiut  Sexual  Cocrcioii  (AASC) 
P  O  Box  I 
Cambridge,  MA  02 1 39 

Provides  counteling  and  referral  services  coneeriting  sexual 
harassment  in  the  workplace  and  on  campus.  A  literature 
packet  is  available  for  a  S2.00  donation. 

I 
Cambridfc  Womcn't  Center 
46  Pleaiint  Street 
Cambridge.  MA  02 1 39 

Sponsors  a  Women  Against  Violence  Against  Women 
(WAVAWj  Project:  provides  counseling  and  referral 
services. 

Cleveland  Women  Working 

I  258  Eucbd  Avenue 
Cleveland. OH  441  IS 

Membership  organization  for  women  office  workers;  pro- 
vides counseling  and  referral  services:  monitors  employ- 
ment trends:  makes  recommendations  to  government  a- 
gencies,  and  operates  a  speaker's  bureau. 

9to  S 

YWCA 

1 40  Clarendon  Street 

Boston.  MA  021 16 

Provides  counseling  and  referral  services  for  women  exper- 
iencing employment-related  problems:   monitors  employ- 


ment practices  in  the  maior  industries:  conducts  surveys  on 
employment  opportunities  for  women. 

Stop  Sexnal  Abua  of  Stadeau 

c/o  Chicago  Pubbc  Education  Project 
American  Friends  Service  Committee 
407  S.  Dearborn  Street 
Chicago,  I L  60605 

Addreues  the  problem  of  sexual  harassment  and  abuse  in 
the  elementary  and  secondary  schools.  The  group  is  pres- 
ently gathering  data  on  the  incidence  and  scope  of  the 
problem:  has  established  two  24-hour  hotlines  to  provide 
crisis  counseling  and  referral.  An  information  sheet  is  avail- 
able for  $.  50. 

Vocations  for  Social  Change  (VSC) 

353  Broadway 
Cambridge,  MA  02139 

Assists  victims  of  sexual  harassment  in  the  workplace  with 
lob  counseling,  legal  options,  and  employment  compensa- 
tion. 

Working  Women  United  Institute  (WWUI) 

593  Park  Avenue 
New  York,  NY  10021 

Conducts  research  on  sexual  harassment  in  employment, 
conducts  workshops  and  educates  the  public  and  employers 
on  this  issue.  Staff  available  for  speaking  engagements.  Send 
for  checklist,  $1.00  prepaid. 
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somewhat  differently,  stating  that  it  would  also  be  a  case 
of  sexual  discrimination  if  a  female  supervisor  imposed 
upon  a  male  employee  or  if  a  homosexual  supervisor  im- 
posed upon  a  worker  of  the  same  sex.  |lVi7/iomj  v.  Saxbe. 
413  F.  Supp.  654.657(0  DC.  1976).) 
Alexander  v.  Yale  University.  Second  Amended  Com- 
plaint. 
The   Chronicle  of  Higher  Education,  January   23.   1978 
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This  hand-out.  prepared  and  distributed  by  the  Utah  State  University  Committee  on  the 
Status  of  Women,  may  be  useful  as  a  model  for  other  institutions  developmg  ways  to  inform 
students  about  discrimination  and  sexual  harassment  on  campus. 
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What  Can  Students  Do  Rbout  Sex  Discrimination? 

What  can  you  as  a  student  do  when  you  believe  that  .  .  . 

•  course  material  ignores  or  depreciates  you  because  of  your  sex? 

•  an  adviser  does  not  take  your  career  and  educational  goals  seriously  because  she/he  appears  to  believe  them  inap- 
propriate for  members  of  your  sex? 

•  you  are  denied  resources,  such  as  financial  aid,  teaching  assistantships,  or  admission  to  a  program  for  sexist  reasons? 

•  you  are  pressured  by  a  professor  or  staff  person  to  participate  with  him/her  in  social  and/or  sexual  activities? 


Students  often  feel  powerless  in  such  situations,  but 
there  are  people  on  the  USU  campus  who  are  willing  to 
talk  to  them  about  those  problems  without  any  obligation 
on  the  part  of  either  party.  Such  situations  as  those 
described  above  are  not  condoned  by  Utah  State 
University  nor  the  teaching  profession.  In  some  instances 
they  occur  out  of  ignorance  or  misunderstanding  and  need 
only  to  be  brought  to  the  attention  of  the  professor.  In 
other  instances  they  can  be  considered  unethical  and 
subject  to  professional  reprimand. 

Rctions  You  Con  Toke 

(In  suggested  order) 

1.  Talk  to  the  professor  or  staff  person.  Carefully 
explain  why  you  view  the  particular  comment,  joke,  course 
reading,  action  taken,  etc.  as  sexist.  Regard  the  meeting  as 
a  kind  of  consciousness-raising  session  where  you  help 
him/her  understand  how  you  feel.  Sometimes  people 
aren't  aware  of  how  their  remarks  or  actions  affect 
someone  else,  and  communicating  your  feelings  to  the 
professor  might  be  most  helpful  to  him/her  in  avoiding 
such  actions  in  the  future.  Be  sure  to  prepare  for  the 
meeting  ahead  of  time  with  documentation  (e.g.  class 
notes,  tapes,  specific  comments  he/she  made)  and  a  logical 
presentation.  (Sometimes  people  don't  understand  how 
sexist  remarks  can  hurt;  it  might  help  you  to  draw  the 
analogy  of  racist  or  anti-ethnic  remarks — "Would  you 
make  fun  of  a  person's  skin  color  or  ethnic  background? 
Then  why  do  so  with  sex?") 


To  get  support  for  yourself,  consider  going  to  see  the 
professor  with  several  other  people  from  the  class.  If  you 
can't  find  others  in  the  class  (and  discussing  the  issues  with 
other  students  in  itself  may  help  raise  consciousness),  take 
friends  along  who  aren't  in  the  class.  You  might  also  seek 
help  from  the  list  of  names  below . 

2.  Contact  University  people  and  groups  who  are 
concerned  about  sexual  discrimination.  These  people  are 
willing  to  listen  to  you,  discuss  specific  incidents,  and 
provide  help  and  advice  if  you  want  them: 


'Marilvnne  Glalfeller,  USU  Counseling  Center,  (ext. 

7591)' 
If  Janice  Pearce,  HPER  Department  (ext.  7379) 

Glen  Maw,  USU  Counseling  Center,  Help  Line  (ext. 

7591) 
H'Karen  Morse.  Chemistry  Department  (ext.  7160) 
'Jane  Loll.  HECE  Department  (ext.  7263) 

Anne  Hatch,  USU  Women's  Center  (ext.  7528) 

Judith  Gappa  or  Archie  Savage,  Affirmative  Action 

Office  (ext.  8222) 

•These  people  are  members  of  the  USU  Committee  on  the  Status  of 
Women,  currently  chaired  by  Dr.  Pearce. 

^hese  people  are  members  of  the  Professional  Relationships  and  Faculty 
Welfare  Commiliee. 

3.  If  you  have  talked  to  the  professor  or  staff  person 
and   sexual   discrimination   continues,   write  a   letter  to 

him/her  documenting  the  incidents  and  explaining  why 
they  are  offensive  to  you.  State  that  you  have  not  obtained 
results  from  previous  discussion(s)  and  note  the  date(s)  of 
the  discussion(s).  Send  a  carbon  copy  to  the  head  of 
his/her  department  or  unit  and  perhaps  to  one  of  the 
above-listed  people.  If  you  fail  to  receive  a  satisfactory 
answer  from  the  staff  members  and/or  head,  request  a 
meeting  with  the  two  of  them  and  take  along  an  objective 
third  party  (another  professor  or  one  of  the  people  in  the 
above  list). 

4.  Don't  enroll  in  classes  which  are  sexually  discrimi- 
natory, and  let  the  professor  know  why  you  haven't 
enrolled.  In  filling  out  course  evaluation  forms,  make  it 
known  why  such  discriminatory  comments  or  actions  have 
offended  you.  If  the  professor  has  responded  to  your 
earlier  complaints  and  has  made  efforts  to  change,  support 
those  efforts  in  your  evaluation.  Remember  to  always  give 
full  support  to  professors  who  are  fair  and  who  treat 
students  as  human  beings  regardless  of  their  sex. 

5.  It  may  be  necessary  to  file  a  formal  grievance  or 
complaint.  This  is  a  very  serious  step  and  should  not  be 
undertaken  without  discussion  and  counsel  with  a  member 
of  the  teaching  profession  who  understands  established 
grievance  procedures  at  USU.  Once  again  consult  with  one 
of  the  people  on  the  above  list. 


THE  PROJECT  ON  THE  STATUS  AND  EDUCATION  OF  WOtylEN  of  the  Association  of  American  Colleges  provides  information  concerning 
women  in  education,  and  works  with  institutions,  government  agencies  and  other  associations  and  programs  affecting  women  in  higher 
education.  The  Project  is  funded  by  Carnegie  Corporation  of  New  York  and  The  Ford  Foundation,  Publication  ol  these  materials  does  not 
necessarily  constitute  endorsement  by  AAC,  Carnegie  Corporation  of  New  York  or  The  Ford  Foundation,  or  any  of  the  Project's  sponsoring 
organizations.  This  publication  may  be  reproduced  in  whole  or  pari  without  permission,  provided  credit  is  given  to  the  Project  on  the  Status 
and  Education  of  Women.  Association  of  American  Colleges,  1818  R  Street,  NW,  Washington,  DC  2(X)09,  and  the  Utah  State  University 
Committee  on  the  Status  of  Women. 

February  1981 
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SEXUAL  HARASSMENT 


The   following  articles   concerning  sexual  harassment  have  been  selected  from 
previous  issues  of  the  Project's  newsletter,   ON  CAMPUS  WITH  WOMEK. 


Colleges  Cope  With  Sexual  Haraument 

Reports  about  sexual  harassment  indicate  wide- 
spread concern  at  schools  across  the  country: 

•  At  MASSACHUSETTS  INSTITUTE  OF  TECHNOL- 
OGY (MIT)  a  committee  reported  that  the  number 
of  complaints  for  the  school  year  1978-1979  had 
Increased  three  to  four  times  over  the  rate  for  the 
preceeding  five  years. 

•  At  the  UNIVERSITY  OF  WASHINGTON,  Joan  Mar- 
tin, associate  dean  of  the  graduate  school  and 
ombudsman  for  sexual  harassment  estimated  that 
she  dealt  with  one  case  a  week  until  the  university 
President  spoke  out  strongly  against  sexual 
harassment.  Subsequently,  the  complaints  de- 
creased to  about  one  a  month.  Additionally,  the 
"get-tough"  policy  amended  the  university  code 
by  stating  that  sexual  harassment  is  considered  to 
be  sex  discrimination — and  that  illegal  coercion 
would  be  punished  with  various  sanctions,  includ- 
ing firing. 

•  The  National  Advisory  Council  on  Women's  Edu- 
cational Programs,  which  is  conducting  a  study  of 
the  problem  of  sexual  harassment,  estimates  that 
10  to  20  percent  of  women  students  across  the 
country  have  been  subjected  to  some  form  of 
such  harassment. 

Although  the  number  of  complaints  is  growing, 
campus  officials  agree  that  sexual  harassment  is  not 
actually  increasing.  Rather,  they  say  women  are  finally 
speaking  out  about  a  problem  which,  like  rape,  has 
often  gone  unreported. 

Institutions  are  developing  procedures  to  deal  with 
the  issue: 

•  At  the  UNIVERSITY  OF  MASSACHUSETTS,  AM- 
HERST, women  students  are  working  with  campus 
lawyers  to  draw  up  a  formal  grievance  procedure 
that  they  hope  will  gain  support  from  faculty  mem- 
bers. The  women  are  also  pressing  the  faculty 
union  to  include  sexual  harrassment  as  grounds 
for  dismissal  under  the  union's  contract. 

•  At  MIT  a  committee  of  students  and  faculty  agreed 
that  the  university's  policies  on  sexual  harass- 
ment should  be  explicitly  stated  and  that  cases 
would  be  best  handled  Informally  by  a  special  ad- 
ministrative assistant. 

•  At  HARVARD  UNIVERSITY  (MA)  students  who 
have  sexual  harassment  complaints  may  contact 
a  designated  dean  who  will  investigate  the  case 
through  confidential  discussions  with  the  student, 
and  a  senior  tutor  or  advisor.  The  assistant  dean 
will  report  the  findings  to  a  dean,  and  if  the  dean 


finds  the  case  to  be  "of  great  seriousness"  he  or 
she  will  meet  with  the  professor  implicated  and 
either  officially  reprimand  him,  formally  charge 
him  (which  may  lead  to  revoking  his  tenure),  or 
place  him  on  a  medicel  leave  of  absence. 

The  procedure  appears  In  the  student  hand- 
book,  in   information  for  instructors  and   in  the 
graduate  school  bulletin.   In  addition,  copies  are 
distributed  to  senior  tutors  and  advisors  and  to 
the   mental    health   services   department   of   the 
University  Health  Services. 
Generally,  Institutions  have  found  that  where  admin- 
istrators make  widely  circulated  statements  about  sex- 
ual  harassment,  feculty   members  are  less   likely  to 
abuse  a  student  in  this  manner. 

Sex  Educator  Charged  With  Sexual  Harassment 

The  past  director  of  the  Health  Education  Center 
(HEC),  sex  educator  and  therapist  at  the  UNIVERSITY 
OF  MASSACHUSETTS,  BOSTON,  has  been  charged 
with  sexual  harassment  by  fourteen  work-study  stu- 
dents. The  students  filed  their  complaint  with  David 
Stockton,  Director  of  Health  Services,  and  asked  that 
HEC  Director,  Jim  Hoopes,  not  be  allowed  to  supervise 
them  while  the  charges  were  being  investigated.  Claim- 
ing that  Stockton  did  nothing,  the  students  then  com- 
plained to  the  chancellor.  He  put  Hoopes  on  a  paid 
leave  of  absence  until  Hoopes  resigned  in  September, 
1979. 

The  students  now  claim  that  the  university  Is  re- 
taliating against  them  for  filing  the  complaint  against 
Hoopes.  They  allege  that  the  university  has  cut  back 
services  at  HEC,  has  attempted  to  fire  several  of  the 
work-study  students,  and  has  reassigned  and  trans- 
ferred a  staff  person  who  helped  the  women  to  file 
their  complaint.  The  women's  complaint  about  retali- 
ation was  filed  with  the  Equal  Employment  Opportunity 
Commission. 

Sexual  Harassment:  A  New  Issue  In 
Canadian  Universities 

Numerous  charges  of  sexual  harassment  on  col- 
lege and  university  campuses  in  the  United  States 
have  prompted  investigations  into  similar  complaints 
at  Canadian  schools.  A  recent  decision  by  officials  at 
the  UNIVERSITY  OF  OTTAWA  resulted  in  the  dismissal 
of  a  male  biology  professor  accused  of  having  made 
"unwanted  sexual  advances"  to  a  student.  The  uni- 
versity's ruling  was  later  upheld  by  an  arbitration 
board  in  a  2  to  1  vote. 
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A  subsequent  investigation  conducted  by  a  member 
of  the  arbitration  board,  Norma  Bowen,  professor  of 
psychology  at  the  UNIVERSITY  OF  GUELPH  found 
similarities  in  attitudes  about  sexual  harassment  be- 
tween students  at  American  and  Canadian  Institutions. 
For  example,  although  Bowen  had  received  a  surpris- 
ingly large  response  from  students  she  found  that 
many  people  were  afraid  to  confront  the  Issue.  Bowen 
equated  dealing  with  the  problem  of  sexual  harass- 
ment with  the  problem  of  rape  on  campus  noting  that 
"students  were  afraid  people  would  think  they  brought 
It  on  themselves." 

Berkeley  Students  Publish  Handbook  on 
Sexual  Harassment 

Women  Organized  Against  Sexual  Harassment 
(WOASH)  recently  developed  a  handbook  to  assist 
students  and  employees  at  the  UNIVERSITY  OF  CALI- 
FORNIA AT  BERKELEY  to  combat  sexual  harassment 
on  campus.  The  10-page  pamphlet  defines  sexual 
harassment  and  why  it  is  a  sex  discrimination  Issue; 
describes  and  critiques  current  avenues  for  handling 
harassment  complaints;  offers  suggestions  and  advice 
for  women  who  are  experiencing  or  have  experienced 
sexual  harassment;  and  proposes  a  campus  grievance 
procedure  to  facilitaie  a  rapid  response  to  charges  of 
sexual  harassment.  Although  designed  primarily  for 
women  at  Berkeley,  "Sexual  Harassment:  What  It  Is, 
What  To  Do  About  It"  may  be  useful  as  a  model  for 
other  institutions  developing  materials  for  students. 
For  further  information  or  a  copy  of  the  handbook 
write.  Women  Organized  Against  Sexual  Harassment, 
300  Eshleman  Hall,  University  of  California,  Berkeley, 
CA  94720. 

Sexual  Harassment:  Getting  the  Word  Out 

Officials  at  the  UNIVERSITY  OF  DELAWARE  have 
devised  a  new  way  to  educate  their  campus  about  the 
issue  of  sexual  harassment.  Ten  offices,  including 
that  of  the  dean  of  students,  sponsored  a  series  of 
advertisements  in  the  student  newspaper  containing 
portions  of  Sexual  Harassment:  A  Hidden  Issue, 
published  earlier  by  the  Project  on  the  Status  and 
Education  of  Women.  Response  to  the  series  was 
positive  and  was  followed  by  an  article  in  the  news- 
paper. Other  institutions  may  wish  to  Inform  their 
campuses  through  similar  paid  advertisements. 

EEOC  Outlaws  Sexual  Harassment 

The  Equal  Employment  Opportunity  Commission  has 
issued  Interim  guidelines  which  declare  that  sexual 
harassment  is  illegal  under  Title  VII  of  the  Civil  Rights 
Act  of  1964.  The  new  guidelines  hold  employers  liable 
for  the  acts  of  their  supervisors  and  agents  regardless 
of  whether  the  employer  knew  or  should  have  known 
about  the  harassment.  In  addition,  an  employer  is 
liable  for  sexual  harassment  that  takes  place  between 
co-workers  if  the  employer  knows  or  should  have 
known  about  the  harassment.  The  employer,  however, 
may  rebut  apparent  liability  for  the  acts  of  co-workers 
by  showing  that  it  took  Immediate  and  appropriate 
action. 


The  guidelines  propose  that  employers  afflrTnatlvety 
raise  the  subject  of  sexual  harassment  with  their  em- 
ployees, express  strong  disapproval,  develop  appro- 
priate irv-house  sanctions,  and  inform  employees  of 
their  right  to  raise  the  issue  of  harassment  under 
Title  Vii. 

Additionally,  the  guidelines  state  that  sexual  harass- 
ment may  be  physical  or  verbal  in  nature.  In  deter- 
mining whether  action  constitutes  sexual  harassment 
the  Commission  will  use  three  alternative  criteria.  The 
Commission  will  ask,  1)  is  submission  an  explicit  or 
Implicit  condition  of  employment;  2)  Is  submission  to 
or  rejection  of  the  conduct  the  basis  of  an  employ- 
ment decision;  3)  does  the  conduct  substantially  Inter- 
fere with  an  individual's  work  performance  or  create 
an  Intimidating,  hostile,  or  offensive  work  environment. 

The  interim  guidelines  have  been  in  effect  since 
publication  In  the  Federal  Register  on  March  11,  1980. 
A  60-day  comment  period  ended  in  mid-May.  The 
Commission  has  yet  to  publish  fmal  guidelines. 

States  Enlist  to  Battle  Sexual  Harassment 

Two  states  have  recently  taken  action  against  sex- 
ual harassment  in  employment. 
•  J.  Joseph  Gairrahy,  Governor  of  Rhode  Island, 
issued  an  executive  order  barring  sexual  harass- 
ment of  employees  in  all  state  departments  and 
agencies.  Including  employees  at  state  colleges 
and  universities.  Under  the  order,  the  state's 
equal  opportunity  director  is  required  to  train  each 
department,  agency,  board  or  commission's  equal 
opportunity  officer  to  identify  sexual  harassment 
and  to  Investigate  and  resolve  complaints.  Ail 
employees  must  be  Informed  how  to  prevent  or 
eliminate  harassment  and  what  avenues  are  open 
to  victims  seeking  assistance.  Sexual  harassment 
Is  defined  as  "unsolicited,  deliberate  or  repeated 
sexually-explicit,  derogatory  statements,  gestures 
or  physical  contacts  which  are  objectionable  to 
the  recipient  and  which  cause  discomfort  or  hu- 
militation." 

e  The  Equal  Employment  Division  of  the  Minnesota 
Department  of  Personnel  published  an  annotated 
bibliography  of  resources  related  to  sexual  har- 
assment In  the  workplace.  The  4-page  listing 
contains  selected  legal  references  Including  court 
cases,  state  and  federal  laws  and  regulations: 
state  and  federal  policies  such  as  the  Equal 
Employment  Opportunity  Commission's  guidelines 
on  sexual  harassment;  newsletters  and  articles; 
and  organizations.  Sexual  harassment  Is  defined 
as  "intimidating,  hostile,  offensive  verbal  or  phy- 
sical conduct  of  a  sexual  nature  toward  an  em- 
ployee by  an  agent,  official,  supervisor,  peer, 
subordinate,  client  or  union  representative."  Sin- 
gle copies  are  available  free  from  the  State 
Director  of  Equal  Opportunity,  Minnesota  Depart- 
ment of  Employee  Relations,  444  Lafayette  Rd., 
St.  Paul,  MN    55101. 
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Employer  Held  Liable  for  Sexual  Haraunwnt  of 
Employee  by  Co-Worker 

The  Minnesota  Supreme  Court  hold  the  Continental 
Can  Company  liable  for  (ailing  to  take  corrective  action 
after  an  employee  claimed  that  she  was  being  sexually 
harassed  by  a  fellow  worker.  The  court  awarded  S5,000 
in  damages  and  lost  wages  to  Willie  Ruth  Hawkins 
who  quit  her  Job  after  the  company  Ignored  her  com- 
plaint. 

Hawkins,  a  black  woman,  complained  that  one  of 
her  co-workers:  1)  told  her  he  could  so  arouse  her 
sexually  that  she  would  want  to  leave  her  husband; 
2)  told  her  he  wisned  slavery  would  return  so  that  she 
could  be  his  "bitch";  3)  petted  her  buttocks  and 
grabbed  her  between  the  legs  when  she  leaned  over 
a  machine.  Hawkins  complained  to  her  supervisor  who 
told  her  that  there  was  nothing  that  he  could  do  and 
that  she  had  to  expect  that  kind  of  behavior  when 
working  with  men. 

The  case  was  brought  under  the  Minnesota  Human 
Rights  Act.  The  court  found  that  this  Act  requires  the 
employer  to  take  prompt  and  appropriate  action  when 
It  knows  or  should  know  of  co-workers'  conduct  in 
the  workplace  which  amounts  to  sexual  harassment. 
[Continental  Can  Co.  v.  Minnesota,  #49988,  June  6, 
1980.] 

Firing  Errployee  Who  Helped  Co-Worker  File 
Harassment  Complaint  Violates  Law 

The  National  Labor  Relations  Board  recently  upheld 
a  decision  by  an  administrative  law  judge  and  ordered 
that  Blaw  Knox  Foundry  and  Machinery,  Inc.  of  Wheel- 
ing. WV,  reinstate  and  "make  whole"  lor  his  losses 
a  former  employee  who  had  assisted  a  fellow  em- 
ployee in  making  a  sexual  harassment  complaint,    , 

The  judge  found  that  the  employee,  Jordan,  had 
been  Informed  by  Sharon  Asher,  his  cousin,  that  a 
supervisor  had  allegedly  made  unwelcome  sexual 
advances  to  her.  Jordan  had  then  accompanied  Asher 
to  a  management  office  to  assist  her  in  her  complaint. 

The  judge  said  that  Jordan's  action  was  protected 
activity  since  a  sexual  harassment  complaint,  if  sut>- 
sequently  grieved  (as  this  case  was),  would  have  direct 
significance  and  relevance  under  the  contract  which 
bears  on  all  other  women  employees  whose  employ- 
ment is  governed  by  the  contract.  Thus,  the  judge 
concluded  that  Jordan's  firing,  two  weeks  after  he 
accompanied  Asher,  was  motivated  by  his  participation 
in  the  protected  activity  of  assisting  Asher  and  there- 
fore violated  the  National  Labor  Relations  Act. 

Court  Orders  Company  to  Pay  $50,000  In  Punitive 
Damages  In  Sexual  Harassment  Case 

A  U.S.  District  Court  jury  awarded  a  former  em- 
ployee of  World  Airways,  Inc.  $50,000  In  punitive  dam- 
ages and  $2,500  in  compensatory  damages  in  a  sexual 
harassment  case.  Bonnie  Clark  claimed  that  she  was 
forced  to  quit  her  job  to  avoid  the  alleged  sexual  ad- 
vances by  the  airline's  president  Edward  J.  Daly. 

Clark  contended  that  on  three  separate  occasions 
Daly  patted  her  on  the  right  hip,  attempted  to  touch 
her  without  consent,  and  rubbed  her  leg  The  court 
record  said  that  on  the  first  occasion  Clark  told  Daly 


"none  of  that,  boss "  and  attempted  to  "overlook  his 
advance."  On  the  second  occasion  Clark  grabbed 
Daly's  hand  to  "thwart  the  advance."  Clark  said  that 
•he  managed  to  get  away  on  the  third  occasion  by 
promising  to  accompany  Daly  to  Reno,  NV.  Clark 
quit  her  job  as  World  Airways  district  sales  manager 
!n  Washington,  DC  after  seven  days  on  the  job. 

World  Airways  contended  that  Daly's  conduct  was 
not  "discriminatory,  violent,  or  threatening."  They 
also  argued  that  the  trip  to  Reno  was  "consistent  with 
company  policy."  in  addition,  they  argued  that  Clark 
"flirted  and  encouraged  sexual  advances." 

The  suit  was  brought  against  the  airline  alone.  A 
separate  action  is  pending  brought  by  Clark  against 
Daly.  Lav^yers  (or  World  Airways  will  appeal  the  case. 

AAUP  Issues  Resolution  on  Sexual  Harassment 

The  American  Association  of  University  Professors 
(AAUP)  recently  adopted  a  resolution  urging  each 
local  chapter  to  work  with  its  institution  in  develop- 
ing and  strengthening  policies  prohibiting  sexual  har- 
assment on  campvis.  Submitted  by  Committee  W  On 
The  Status  Of  women  at  AAUP's  annual  meeting  last 
June,  the  statement  equates  harassment  with  sex 
discrimination  and  suggests  that  policies  Include 
effective  mechanisms  (or  seeking  redress  and  due 
process  protection  (or  those  accused.  Single  copies 
of  the  resolution,  which  will  appear  in  the  October, 
1980  issue  of  Academe,  are  available  free  from  the 
American  Association  of  University  Professors,  Suite 
500,  One  Dupont  Circle,  NW,  Washington,  DC  20036. 

Concerned  About  Sexual  Harassment: 
Center  Opens  In  New  York 

A  National  Sexual  Harassment  Legal  Backup  Center 
recently  opened  in  New  York  City.  Funded  primarily 
by  the  NEW  YORK  UNIVERSITY  Public  interest  Law 
Foundation  and  part  of  the  Working  Women's  Institute 
(WWI),  the  Center  will  provide  a  variety  of  services  to 
attorneys  handling  sexual  harassment  claims.  Center 
staff  and  a  legal  advisory  panel  experienced  in  sexual 
harassment  and  employment  discrimination  litigation 
will  prepare  friend-of-the-court  briefs  and  assist  law- 
yers requesting  help  in  sexual  harassment  cases. 
Other  services  include  a  bank  of  more  than  100  plead- 
ings, briefs  and  decisions  in  sexual  harassment  cases, 
a  national  legal  network  of  over  200  attorneys  avail- 
able to  work  in  such  cases,  and  a  quarterly  report  on 
sexual  harassment.  For  further  information  about  tl>e 
Center  contact  Joan  Vermeulen,  Legal  Director,  Na- 
tional Sexual  Harassment  Legal  Backup  Center,  Work- 
ing Women's  Institute,  593  Park  Ave.,  New  York.  NY 
10021. 

Preceeding  articles  excerpted  from  the 
Summer  1980  issue  of  ON  CAMPUS  WITH  WOMEN 
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Sexual  Harassment  In  the  Workplace: 
Focus  of  Federal  Crackdown 

The  federal  government  has  launched  a  multi-faceted 
attack  on  sexual  harassment  In  the  workplace.  Federal 
activity  began  on  March  11,  1980  when  the  Equal  Em- 
ployment Opportunity  Commission  (EEOC)  issued  pro- 
posed guidelines  declaring  sexual  harassment  to  be  Il- 
legal and  which  hold  employers  responsible  for  any 
known  Instances  of  harassment  by  employees.  Final 
guidelines  were  expected  to  be  published  In  Octot>er  or 
November.  Specifically,  the  guidelines  state  that  un- 
welcome verbal  and/or  physical  sexual  advances  are 
illegal  if: 

•  submission  Is  a  condition  of  employment,  either 
explicitly  or  implicitly; 

•  the  employee's  job  is  affected;  and/or 

•  the  advances  interfere  with  work  performance  or 
create  an  atmosphere  of  intimidation  or  hostili- 
ty- 
Steps  to  eliminate  the  problem  In  the  federal  workplace 
Include: 

•  a  government  policy  declaring  sexual  harass- 
ment a  prohibited  personnel  practice; 

•  expansion  of  training  for  supervisors  and  em- 
ployees to  include  new  emphasis  on  the  Issue; 

•  a  government-funded  legal  clinic  providing  rep- 
resentation for  victims  of  sex  discrimination; 

•  procedures  for  handling  complaints  of  sexual 
harassment;  and 

•  a  survey  of  the  federal  workplace  to  pinpoint  the 
degree  and  nature  of  the  problem. 

Government  response  to  the  problem  of  sexual  harass- 
ment is  partially  the  result  of  an  investigation  con- 
ducted by  the  House  of  Representatives  Committee  on 
Post  Office  and  Civil  Service  which  culminated  In  pub- 
lic hearings  in  April  1980.  The  Committee's  pro- 
ceedings, entitled  Sexual  Harassment  in  the  Federal 
Government  (which  also  contains  an  extensive  bibliog- 
raphy about  the  subject)  can  be  obtained  by  writing 
your  senator  or  representative. 

As  a  result  of  these  hearings,  the  Committee  re- 
quested the  Merit  Systems  Protection  Board  to  con- 
duct the  first  comprehensive  study  of  sexual  harass- 
ment in  the  federal  government.  In  May  1980,  question- 
naires were  mailed  to  23,000  male  and  female  federal 
employees.  About  65  percent  completed  the  survey. 
Nearly  half  the  women  (42  percent)  and  17  percent  of 
the  men  responding  had  experienced  sexual  harass- 
ment on  the  job. 

Report  Defines  Sexual  Harassment 
As  a  Civil  Rights  Issue 

•'Sexual  harassment  of  postsecondary  students  is  an 
Increasingly  visible  problem  of  great,  but  as  yet  unas- 
certained, dimensions,"  according  to  a  report  issued  by 
the  National  Advisory  Council  on  Women's  Educational 
Programs  (NACWEP)  The  report  catalogues  and  gives 
examples  of  harassment  as  well  as  discussing  the  lia- 
bility of  institutions  under  Title  IX  and  other  Statutes. 
Recognizing  the  interest  in  sexual  harassment  on  cam- 
pus, the  report  urges  the  Department  of  Education's  Of- 
fice for  Civil  Rights  to  establish  a  policy  declaring  the 
sexual  harassment  of  students  a  violation  of  Title  IX  of 
the  Education  Amendments  of  1972.  "Once  regarded  as 


an  Isolated,  purely  personal  problem,  (sexual  harass- 
ment) has  gained  civil  rights  credibility,"  the  report  ar- 
gues. Single  copies  of  Sexual  Harassment:  A  Report  on 
the  Sexual  Harassment  of  Students  are  available  free 
from  NACWEP,  1832  M  St.,  NW,  Suite  B21,  Washington, 
OC  20036. 

Administrative  Advice  for  Handling 
Sexual  Harassment  Charges 

Administrators  concerned  with  possible  Instances  of 
sexual  harassment  at  their  Institution  need  not  feel 
helpless.  Leah  Kaplan,  a  counselor  at  STANFORD  UNI- 
VERSITY (CA),  has  suggested  eight  ways  in  which  ad- 
ministrators can  deal  with  sexual  harassment  com- 
plaints. Kaplan  recommends: 

•  establishing  sexual  harassment  grievance  pro- 
cedures before  crises  develop; 

•  giving  the  person  making  the  complaint  a  "good 
listen"  without  creating  defensiveness,  guilt  or 
further  resentment; 

•  protecting  the  confidentiality  of  both  the  ac- 
cuser and  the  accused  in  order  to  preserve  their 
Tights; 

•  avoiding  action  on  anonymous  complaints  since 
the  accused  has  the  right  to  know  the  accuser; 

•  streamlining  complaint  procedures  by  allowing 
the  head  of  faculty,  staff  or  student  affairs  to 
deal  with  the  individual  in  his  or  her  domain; 

•  providing  a  prompt  follow-up  to  the  person  lodg- 
ing the  complaint;  and 

•  allowing  faculty  and  staff  the  opportunity  to 
change  their  behavior.  Just  as  educators  encour- 
age students  to  do. 

Additionally,  Kaplan  advises  administrators  to  inform 
faculty  and  staff  about  the  implications  of  a  proven  sex- 
ual harassment  charge  upon  their  career  and  to  publi- 
cize campus  grievance  procedures. 

California  Center  Assists 
Sexual  Harassment  Victims 

A  newly  formed  project  of  the  Women's  Legal  Clinic 
(California  Office  of  the  Women's  Law  Centers)  aids 
women  within  Los  Angeles  County  In  dealing  with  sex- 
ual harassment  in  the  workplace.  The  Center  Against 
Sexual  Harassment  assists  sexual  harassment  victims 
by  disseminating  information  about  the  problem,  pro- 
viding moral  support  and  operating  a  speaker's  bureau. 
The  center  also  provides  legal  advice  and  referrals  to  at- 
torneys if  necessary.  Among  the  center's  publications 
is  a  paper  on  sexual  harassment  in  education  and 
guidelines  for  halting  the  problem  on  the  job.  A  prac- 
tical guideline  booklet  of  legal  and  extra-legal  options 
and  preventive  tactics  is  being  compiled.  For  further 
Information  contact  Women's  Legal  Clinic,  Center 
Against  Sexual  Harassment,  11544  W.  Pico  Blvd.,  Los 
Angeles,  CA  90064. 

Oh,  You  Can't  Harass  Us 
We're  Sticking  writh  the  Union 

The  American  Federation  of  State,  County  and  Muni- 
cipal Employees  (AFSCME)  recently  published  a  book- 
let which  encourages  women  workers  to  combat  sexual 
harassment  by  using  their  local  unions.  On  the  Job 
Sexual  Harassment:  What  the  Union  Can  Do  is  a  38- 
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page  guide  which  Includes  a  general  overview  of  sexual 
harassment  In  the  workplace,  a  review  of  various  non 
union  straiegies  to  eliminate  the  problem  and  a  discus 
sion  of  possible  union  action.  The  booklet  also  sum 
marlzes  recent  court  decisions  regarding  sexual 
harassment,  lists  relevant  federal  laws  and  contains 
sample  surveys,  contract  language  and  policy  state 
ments,  and  may  be  of  interest  to  campuses  with  union 
Ized  staff  and/or  faculty.  Single  copies  of  the  publica' 
tlon  are  available  at  $.75  from  Research  Department 
AFSCME,  1625  L  St.,  NW,  Washington,  DC  20036. 

Preceeding  articles  excerpted  frooi  the 
Fall  1980  issue  of  ON  CAMPUS  WITH  WOMEN 


Yal*  Ijwtult  Dl»mli»*d 

The  lawsuit  filed  by  YALE  UNIVERSITY  (CT)  women  students 
who  alleged  harassment  by  male  professors,  was  dismissed  last 
fall  by  the  U.S.  Court  of  Appeals  lor  the  Second  Circuit.  The  three- 
year  old  case  had  begun  with  a  student  who  contended  that  a 
male  professor  had  lowered  her  grade  because  she  refused  his  ad- 
vances On  appeal  she  was  joined  by  four  other  students,  one  of 
whom  claimed  that  she  was  forced  to  submit  to  sexual  inter- 
course by  an  Instructor  and  ultimately  had  to  drop  out  of  her 
chosen  field  because  of  sexual  Intimidation.  A  unanimous  deci- 
sion by  a  three-ludge  court  panel  maintained  that  the  plalntKfs 
had  not  proved  that  they  had  suffered  by  being  denied  educational 
benefits.  Four  ot  the  complaints  were  also  considered  moot  since 
the  women  had  already  graduated  However,  of  evan  greater 
significance  than  the  women's  graduations,  the  court  staled,  were 
Yale's  assurances  that  it  had  adopted  grievance  procedures  for 
hearing  such  complaints.  The  ruling  held  that  "We  have  no  reason 
to  doubt  that  the  procedures  now  in  effect  will  tend  to  alleviate 
the  'atmosphere  of  inequality'  alleged  by  plaintiffs  in  this  suit. 
Thus,  it  appears  that  the  major  relief  sought  In  this  suit  has 
already  t>een  granted." 

Dean  Charged  with  Sex  Offense 

Found  guilty  of  "fourth  degree"  sexual  assault  against  two 
female  university  employees,  a  dean  at  the  UNIVERSITY  OF  WIS- 
CONSIN, EAU  CLAIRE,  pleaded  no  contest,  resigning  from  the 
deanship  but  continuing  to  teach  as  a  tenured  professor  of 
speech.  The  charges,  filed  by  police  under  a  two-year  old  Wiscon- 
sin law  prohibiting  sexual  touching  without  consent,  were  based 
on  complaints  by  a  faculty  member  and  a  secretary  that  the  dean. 
In  separate  Incidents,  had  attempted  to  kiss  them  and  touch  their 
breasts.  Classified  as  a  misdemeanor,  the  offense  is  punishable 
by  a  fine  of  up  to  $10,000  and  nine  months  Imprisonment. 

University  ol  Rhode  Island 

Studies  Campus  Sexual  fHarassment 

Assessment  of  Sexual  Harassment  Within  the  University  ot 
Rhode  Island  Community,  a  39-page  report  of  an  Investigation  by 
the  assessment  tasi<  group  of  the  university's  sexual  harassment 
committee,  examined  harassment  experiences  of  students,  facul- 
ty and  staff,  as  well  as  sexual  assault. 

Respondents  cited  66  cases  of  "sexual  Intimidation"  on  cam- 
pus which  happened  to  someone  else  and  about  which  they  had 
personal  knowledge.  Nine  women  and  two  men  reported  experi- 
encing sexual  intimidation  themselves  01  the  927  respondents  to 
the  university-wide  survey,  172  cited  one  or  more  cases  of  sexual 
assault  which  they  knew  to  have  occurred  on  campus  to  someone 
other  than  themselves  Thus  13  percent,  or  one  out  of  every  eight 
contacted  by  the  investigators,  knew  at  least  one  person  who  had 
t>een  sexually  assaulted  on  campus.  Both  men  and  women 
reported  more  assaults  off  campus  than  on,  with  the  risk  being 
considerably  greater  for  men  when  they  were  outside  the  universi- 
ty environs. 

One  of  the  results  of  the  survey  pointed  to  the  divergent  at- 
titudes between  men  and  women  on  the  general  issue  of  sexual 
harassment.  Responses  to  11  altitudinal  statements  showed  men 
to  be  more  tolerant  ol  sexual  harassment,  women  to  be  less  so.  In 


•w*ry  ease.  Tha  aurvay,  wfth  eovsr  latter,  and  a  copy  of  ttte  Rhode 
Island  Oaneral  Assembly's  amandnrwnt  11-37  on  saxual  assault 
•rs  app«r>dad.  Single  copies  ara  available  at  no  charge  iwhile  sup- 
pIlM  last  from  Bemlce  Lott,  Departmsnt  of  Psychology,  Unlvsrsity 
of  Rhoda  Island,  Kingston.  Rl  02861. 

Saxual  Harassmsnt  nssouros  AvsUaMe 

A  ctumber  of  sttte  universities  tiave  put>llsl>ad  pamphlets  or 
brochuras  alerting  students  to  thair  options  In  confronting  sax 
discrimination  or  harassment.  Providing  the  students  with  prac- 
tical auggestlons,  the  materials  also  serve  as  a  warning  to  faculty 
and  administrators  that  auch  bahavlor  Is  not  cortdonad  by  the 
unlvsrsity.  Two  Fscent  sxampiss  are  the  t>rochura  srKtorsad  and 
distributed  by  the  UTAH  STATE  UNIVERSITY  Committee  on  the 
Status  of  Woman,  and  a  flyer  distributed  by  the  Provost's  office  at 
MICHIGAN  STATE  UNVIERSITY.  Copies  may  be  obtained  free 
from  the  Woman's  Center  for  Life  Long  Learning,  U  M.C.01,  Utah 
Stale  University,  Logan,  UT,  84322  and  the  Office  of  the  Provost, 
Administration  Bidg.,  Michigan  State  University.  East  Lansing,  Ml 
48824 

An  additional  resource  Is  Unlvtnlty  Qrl0vanc»  Proetdurus,  Tllla 
IX  and  Saxual  Harmsamant  on  Campus.  Published  In  1960  by  the 
Alliance  Against  Sexual  Coercion  (AASC),  the  29-page  booklet  pro- 
vides suggestions  and  guidelines  for  aatting  up  aystems  for  the 
resolution  and  redress  of  sexual  haraasment  complaints,  a  clarifi- 
cation of  the  relatlonahip  of  auch  procedures  to  Title  IX  and  the 
Office  for  Civil  Rights.and  Information  on  how  to  utilize  the  Isgls- 
latlon  as  well  as  Its  enforcing  agency  more  effectively.  Two  ap- 
pendices describe  how  to  file  a  caae  and  list  regional  addresses  to 
which  complaints  should  be  sent.  The  booklet  may  be  ordered  for 
$4  from  the  Alliance  Against  Sexual  Coercion,  P.O.  Box  I,  Canv 
bridge,  MA  02139.  Bulk  rates  are  available  for  orders  of  10  or  more. 

An  earlier  (1979)  AASC  publication.  Fighting  Sexual  Harass- 
ment: An  Advocacy  Handbook,  Is  specifically  aimed  toward  those 
In  social  service  positions.  Offering  training  in  how  to  recognize 
when  women  aeeking  assistance  are  undergoing  aexual  harass- 
ment, the  brochure  provides  guidelines  for  dealing  with  this  aitua- 
tion.  Nine  brief  chapters  outline  definitions,  ataff  training  augges- 
tlons, legal  options  and  the  like,  and  are  followed  by  six  appen- 
dices covering  survey  results  on  the  extent  of  sexual  harassment, 
sample  client  Intake  sheets,  evaluations,  aureey  forms,  and  an 
EEOC  complaint  form.  The  76-page  document,  which  concludes 
with  suggestions  for  further  reading,  may  be  ordered  at  the  atx>ve 
address  for  S3.S0.  An  updated  paperback  edition  Is  expected  to  t>e 
available  In  February  1981  at  S4.75. 

Sexual  Harassment  In  Employment:  Legal  Perspective  tor 
University  Administrators,  by  Darrel  Long  Tlilar  of  the  Center  for 
the  Study  of  Higher  Education,  UNIVERSITY  OF  VIRGINIA,  dis- 
cusses sexual  harassment  In  historical  perspective,  and  des- 
cribes the  development  of  legal  thought  and  remedies  for  harass- 
ment in  employment  settings.  The  paper  Includes  specific  ex- 
amples and  suggestions  for  modifying  employer  and  co-worker  at- 
titudes and  practices  to  meet  the  requirements  of  the  EEOC's  sex- 
ual harassment  guidelines.  It  should  be  helpful  not  only  to  chief 
executive  officers,  but  also  to  faculty,  deans,  chairpersons  and 
other  supervisory  personnel.  The  essay.  Occasional  Paper  Series 
No.  6,  Is  available  at  $2  per  copy  from  the  C^enter  for  the  Study  of 
Higher  Education,  Curry  Memorial  School  of  Education,  405  Env 
met  St.,  Ruffner  Hall,  University  of  Virginia,  Charlottesville.  VA 
22903. 

Another  resource  on  sexual  harassment  Intended  for  a  variety 
of  audiences  is  the  General  Resource  Materials  list  published  by 
the  Working  Women's  Institute.  The  over  30  articles  listed  include 
reprints  from  academic,  business  and  legal  publications,  popular 
magazines,  and  unpublished  papers.  Reprints  of  the  articles  are 
available  from  the  Institute.  The  list  itself  may  be  obtained  by 
sending  a  self-addressed  stamped  envelope  to  Working  Women's 
Institute.  593  Park  Ave.,  New  York,  NY  10021. 

Preceeding  articles  excerpted  from  the 
Winter  1981  issue  of  ON  CAMPUS  UITK  \70MEN 
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The    following  articles   concerning  sexual    harassment    have    been   selected    from  previous 
issues  of    the  Project's    newsletter,    ON  CAMPUS   WITH  WOMEN. 


Sexual  HaraMincnt  Q«t*  Profs  In  Trouble 

Charges  of  sexual  harassment  brouotit  by  women 
students  on  three  separate  campuses  have  resulted  In 
the  dismissal  of  one  faculty  memtwr,  the  suspension 
of  another  and  a  formal  reprimand  of  a  ttiird  professor 

Accused  of  embracing,  fondling  and  propositioning 
five  of  his  female  students  in  the  Fall  of  1877,  a  ten- 
ured associate  professor  of  philosophy  at  SAN  JOSE 
STATE  UNIVERSITY  (CA)  was  fired  this  past  January. 
The  professor,  who  had  taught  at  tf>e  university  for 
16  years,  was  'dismissed  "on  the  basis  of  the  ur>«ni- 
mous  recommendation  for  dismissal  of  the  (acutty 
committee  that  he&rd  the  matter  and  tfie  President  of 
San  Jose  University,"  according  to  a  statement  re- 
leased by  the  California  State  University  and  College 
System 

An  assistant  professor  of  sociology  at  the  UNIVER- 
SITY OF  CALIFORNIA  AT  BERKELEY  was  suspended 
without  pay  for  one  quarter,  an  action  compansble  to 
a  fine  of  J5.000  The  professor,  who  has  derried  all 
allegations  of  sexual  harassment,  previously  received 
an  oral  reprimand  after  being  charged  with  fondling 
and  propositioning  13  students,  offering  a  good  grade 
in  exchange  for  sex.  and  writing  an  unfavorable  letter 
of  recommendation  for  one  student  who  refused  his 
sexual  advances  The  suspension  capped  a  yearlong 
campaign  by  some  female  sociology  students  who 
formed  Women  Organized  .Against  Sexual  Harassment, 
a  group  committed  to  combatting  sexual  harassment 
on  campus  and  to  developing  appropriate  grievance 
procedures 

In  what  may  be  the  first  known  action  in  a  sexual 
harassment  case  at  HARVARD  UNIVERSITY,  a  govern- 
ment professor  was  formally  reprimanded  when  a  stu- 
dent contended  that  he  had  tried  to  kiss  her  on  the 
lips  Altnough  the  professor  denied  the  allegation,  he 
admitted  kissing  her  on  the  forehead  as  a  spontaneous 
gesture  of  affection.  The  student  maintained  that  the 
kiss  was  "psychologically  damaging  in  Itself." 

OCWW  No.    26,    p.    11-12. 


HEW  to  Address  Sexual  Harassment  Complaints 

The  Secretary  ot  the  Department  of  Health.  Educa- 
tion and  Welfare  (HEW).  Patricia  R  Harris,  recently 
targeted  sexual  harassment  "as  a  component  of  sex 
discrimination  "  In  a  memo  to  officials  in  her  agency, 
she  said  that  hencelorth  the  official  standards  of  con- 
duct within  the  department  will  prohibit  such  harass- 
ment.   She  also  directed  equal  opportunity  offices  with 


HEW  to  investigate  complaints  alleging  such  behavior 
and  ordered  equal  opportunity  counselors  to  be 
briefed  on  the  "subtleties  of  sexual  harassment." 

OCWW   No.    26,    p.     12 


Students  Organize  to  Battle  Sexual  Herssament 

Repeated  claims  of  sexual  harassment  at  ARIZONA 
STATE  UNIVERSITY  prompted  five  students  to  form 
Women  Against  Sexual  Harrassment  (WASH).  Al- 
though originally  established  under  the  aegis  of  the 
unfvorsity's  Women's  Affairs  Board  of  the  Associated 
Students,  the  organization  has  since  moved  off  cam- 
pus. A  primary  reason  for  the  move  was  opposition 
voiced  by  several  male  professors  to  the  organization's 
practice  of  maintaining  confidential  flies  describing 
harassment  incidents.  The  professors  have  called  the 
files  "another  form  of  McCarthyism." 

Alternative  ways  of  dealing  with  the  problem  of  sex- 
ual harassment  were  suggested  by  several  faculty 
members  Under  considerahon  are  the  use  of  ombuds- 
men as  impartial,  objective  fact-finders  and  consulta- 
tion with  women  faculty  members  for  advice.  WASH 
will  continue  with  its  original  objective  of  offering  peer 
counseling  and  referral  to  women  students.  For  further 
lnforn>ation  contact  Louise  Van  Bushkirk,  568  E.  Mesa 
Vista  Lane,  Mesa,  AZ   85203. 

OCWWNo.    26,    p.    12. 

Women  Charge  Harassment  In  Academe 

Charges  of  sexual  harassment  are  increasing 

•  A  woman  resident  terminated  from  a  three-year 
radiology  program  at  the  UNIVERSITY  OF  MINNE- 
SOTA is  suing  the  institution  claiming  sexual  har- 
assment and  discrimination,  Cassandra  Van  Nos- 
trand  claims  (among  other  things)  that  she  was 
invited  to  parties  and  dances  by  her  male  col- 
leagues but  not  to  lunches  between  faculty  mem- 
bers and  residents  Male  residents  were  asked  to 
evaluate  her  although  she  was  not  invited  to 
evaluate  them 

•  Sexual  harassment  is  not  discrimination  unless  a 
woman  can  prove  that  rejecting  her  chairman's 
advances  resulted  in  not  getting  tenure,  accord- 
ing to  a  US  Court  of  Appeals  The  court  noted 
that  the  woman,  an  assistant  professor  at  BRIDGE- 
WATER  STATE  COLLEGE  (MA)  "had  not  alleged 
Ifiat  the  department  chairman  had  the  authority  to 
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terminate  her  employment  '    The  court  was  re- 
ferring  to  the  fact  that   most   colleges   conduct 
peer  reviews  when  considering  tenure.    Thus  the 
court    concluded    that    "the    romantic    overtures 
were   but   an    unsatisfactory    personal   encounter 
with   no   employment   repercussions."    [Fisher  v 
Flynn.  U.S.  Court  ol  Appeals,  1st  Cir  Ct  #79-1005 
May  8,  1979.) 
OCWW   No.    25,    p. 12. 


Publications  Explore  Sexual 
Haratsmanl  In  the  Workforce 

Two  recent  publications  document  the  extent  to 
which  sexual  harassment  characterizes  employment 
conditions  for  many  women  Sexual  Shake-Down:  The 
Sexual  Harassment  of  Women  on  The  Job.  a  228-page 
book  by  Lin  Farley,  contains  numerous  case  studies, 
interviews,  stories  and  examples  of  harassment  and 
a  discussion  of  its  impact  upon  job  security,  salary, 
omy.  Copies  are  available  at  $9  95  from  McGraw-Hill 
mental  and  emotional  health,  and  the  nation's  econ- 
BooK  Company,  1221  Avenue  of  the  Americas  New 
York,  NY  10020 

In  Sexual  Harassment  ol  Working  Women,  Catherine 
MacKinnon  studies  the  problem  of  sexual  harassment 
within  its  legal  and  social  context  The  321-page  book 
analyzes  victims  experiences,  examines  sexual  har- 
assment as  sexual  discrimination,  and  explores  eco- 
nomic, social,  and  political  implications.  Copies  are 
available  at  $5.95  from  Yale  University  Press,  New 
Haven,  CT. 

OCWW  No.    25,    p.  ]3. 


Employer  Held  Uable  for 
Sexual  Harassment  on  the  Job 

An  employer  can  bo  held  responsible  for  sexual 
harassment  of  an  employee  by  another  employee  de- 
spite having  instituted  a  policy  which  forbids  such 
discriminatory  practices,  according  to  a  recent  ruling. 
In  a  case  involving  a  black  woman  who  alleged  that 
she  was  fired  for  spurning  her  supervisor's  demand  tor 
sexual  favors,  the  9th  pircuit  Court  of  Appeals  de- 
nied the  employer's  argument  that  its  anti-sex  discrimi- 
nation policy  exonerated  the  employer  from  liability  for 
a  wrongful  act  committed  by  an  employee  during  the 
course  of  employment.  Such  a  rule  would  create  "an 
enormous  loophole"  in  the  Title  VII  statute,  the  court 
said.  Title  VII  of  the  Civil  Rights  Act  of  1964  prohibits 
discrimination  in  employment.  The  court  stated  that 
Title  VII  defines  "employer"  to  include  "any  agent  of 
such  a  person."  Although  the  supervisor  violated  com- 


pany policy,  the  violation  occurred  while  he  was  acting 
n  an  authorized  capacity  that  included  the  ability  to 
participate  in  hiring,  firing  and  promotion  decisions 
Thus,  the  company  could  be  held  accountable  for  his 
actions 

The  employer.  The  Bank  of  America,  also  argued 
that  the  woman  should  not  be  granted  the  right  to  sue 
because  she  did  not  use  grievance  procedures  avail- 
able through  their  personnel  department  before  seek- 
ing judicial  remedy  The  court  rejected  the  bank's 
contention,  thus  refusing  to  establish  the  exhaustion 
of  company  remedies  as  a  precondition  to  filing  a 
Title  VII  suit  {Miller  v  Bank  of  America  20  EPD 
30,086) 

OCWW  No.    25,    p. 12. 


Sexual  Intimacy  and  Harassment: 

A  Common  Practice  for  Psychologists? 

Instances  of  male  psychology  professors  engaging  in 
sexual  relations  with  female  doctoral  candidates  may 
be  increasing.  According  to  a  survey  of  Division  29 
(Psychotherapy)  of  the  American  Psychological  Associ- 
ation (APA),  "The  more  recent  the  Ph.D.  degree,  the 
more  likely  a  report  of  experiencing  sexual  contact 
with  an  educator  while  earning  the  degree"  Of  500 
persons  surveyed,  one  out  of  four  women  who  received 
doctorates  in  the  past  six  years  said  that  they  engaged 
in  sexual  activity  with  professors;  compaied  with  only 
five  percent  of  women  who  received  their  doctorates 
21  or  more  years  ago. 

Although  APA  has  revised  its  code  of  ethics  to  de- 
clare sexual  relations  behween  psychotherapists  and 
their  clients  unethical,  they  have  not  yet  officially  ad- 
dressed the  issue  of  sexual  relations  beiween  students 
and  educators  The  study,  "Sexual  Intimacy  in  Psy- 
chology Training  "  appeared  in  American  Psychologist. 
vol.  34,  #8,  August  1979. 

OCWW  No.    25,    p. 12. 


First  Title  IX  Sexual  Harassment  Case 
Is  Dismissed 

A  federal  judge  dismissed  a  suit  by  a  former  Yale 
Universiiy  student  who  claimed  she  was  given  a  lower 
grade  when  she  repulsed  alleged  sexual  advances  of 
her  professor  The  judge  found  that  the  student  failed 
to  prove  an  improper  advance  was  made  or  that  she 
was  adversely  affected  as  a  consequence. 

An  earlier  decision  which  allowed  the  suit  under 
Title  IX  implied  that  sexual  harassment  does  consti- 
tute sex  discrimination  against  students.  The  final 
decision  in  Price  v.  Yale  goes  further  in  defining  the 
requirements  for  a   successful   claim     Proof   must   be 
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shown  thai  a  demand  for  sexual  compliance  was  made 
because  of  gender  and  that  the  course  grade  was 
conditioned  on  that  compliance 

The  court  refused  to  address  whether  Yale's  pro- 
cedures to  respond  to  claims  of  sexual  discrimination 
were  adequate  because  the  woman  is  no  longer  a 
student  at  the  University  and  "is  herself  unaffected 
by  the  existence  or  nonexistence  of  such  university 
regulations  even  if  that  existence  or  nonexislence  has 
an  adverse  impact  on  present  female  students  "  (Price 
V  Yale  University.  No  N-77-277,  Dist  Ct  Conn  ,  July 
2,  1979) 

OCWW   Ni.    24,    p. 12. 


Sexual  Relations  and  Tenure:  Strange  Bedfellows 

Sexual  relations  and  tenure  are  linked  in  a  $1 
million  lawsuit  tiled  by  Carol  Stewart  against  the 
UNIVERSITY  OF  SOUTHERN  CALIFORNIA  According 
to  the  newsletter  Womanpower.  Stewart,  a  former  fac- 
ulty member  in  the  school  ot  music  claims  that  she 
was  told  by  her  superior  in  the  department  that  her 
tenure  was  dependent  on  having  sexual  relations  with 
him  She  refused  and  repeatedly  rebuffed  his  ad- 
vances and  in  1977  her  tenure  was  denied  She  was 
allowed  to  teach  in  the  1977-78  academic  year,  but 
the  following  year  she  was  told  she  could  teach  only 
it  she  agreed  to  work  without  promotion  or  tenure 
according  to  her  complaint  Stewart  has  filed  suit  in 
California  Superior  Court  asking  that  her  tenure  and 
opportunity   for    promotion    be   restored 


OCWW  No.    24,    p. 12. 


Women  Devise  Ways  to  Combat 
Sexual  Harrassment 

Sexual  harassment  is  no  longer  a  hidden  issue 
Increased  reporling  of  incidents  of  sexual  harassment 
on  campus  and  in  the  work  place  have  stimulated 
women  to  organize  groups  to  deal  specifically  with 
this  problem  Women  Organized  Against  Sexual 
Harassment  (WOASH)  at  the  UNIVERSITY  OF  CALI- 
FORNIA AT  BERKELEY  (UCB)  are  devising  a  campus 
grievance  procedure  for  women  who  are  experiencing, 
or  have  experienced  sexual  harassment  WOASH  is 
collecting  evidence  of  instances  of  sexual  harassment 
and  advising  women  who  wish  to  initiate  complaints 
on  this  subject  A  complaints  committee  of  three 
women  handles  all  incoming  information  and  assures 
students  of  confidentiality 

Recently.  WOASH  filed  a  Title  IX  complaint  with  the 
Department  of  Health,  Education  and  Welfare  charg- 
ing that  a  UCB  professor  sexually  harassed  six  women 
students  According  to  the  Daily  Cahlornian,  the  ac- 
cused IS  an  assistant  professor  of  sociology  who  was 


being  considered  for  tenure  last  semester  The  com- 
plaint was  first  made  to  the  sociology  department  in 
November  1978 

The  most  serious  student  complaint,  which  allegedly 
prompted  the  professor  to  place  an  unfavorable  evalua- 
tion in  the  student  s  file,  stated.  "He  invited  me  to 
meet  him   tor  coffee  presumbaly  to  discuss  the 

paper  (she  had  written)  He  did  not  even  bring  the 
paper  He  proceeded  to  make  various  crudely  ob- 

vious sexual  propositions  "  Other  reports  include  (him) 
touching  women  students,  putting  his  arm  around  them, 
playing  with  their  clothes  or  hair,  trying  to  embrace 
them,  trying  to  kiss  them,  and  grabbing  them 

Vice  Chancellor  Ira  Heyman  has  appointed  a  woman 
faculty  member  to  handle  sexual  harassment  com- 
plaints temporarily  while  UCB  develops  procedures  to 
handle  the  problem 

BROWN  UNIVERSITY  (Rl)  has  initiated  procedures 
to  resolve  complaints  of  sexual  harassment  A  panel 
of  tnree  women  (associate  dean  of  the  graduate 
school  associate  dean  ot  the  college  and  the  coordi- 
nator of  the  women  s  center)  will,  as  individuals,  coun- 
sel and  advise  students  Serious  or  potentially  serious 
complaints  will  then  be  referred  to  the  Dean  ot  the 
Faculty  and  Academic  Affairs  tor  further  action  In 
Its  announcement  of  the  procedures.  Brown  stipu- 
lates that  every  possible  effort  wifl  be  made  to  pre- 
serve confidentiality  and  to  protect  the  rights  of  both 
students  and  faculty  members. 

Women  in  Minnesota  have  recently  organized  CASH, 
a  co9lilion  against  sexual  harassment  which  directs 
complai"ts  against  such  figures  as  physicians,  clergy, 
therapists,  and  professors  to  relevant  professionaf 
organizations  wilhm  the  state  The  coalitions  goals 
and  purposes  include  educating  the  public  about  sex- 
ual harassment,  offering  consultation  about  other 
grievance  procedures,  providing  advocacy  tor  adult 
victims  ot  sexual  harassment,  gathering  data,  and 
sharing  information  The  coalition  has  also  printed  a 
checklist  regarding  sexual  harassment  in  a  variety  of 
settings  For  copies  of  the  checklist  or  tor  further 
information  about  CASH  send  a  self-addressed, 
stamped  envelope  to  Minnesota  Women's  Center.  306 
Walter  Library.  117  Pleasant  St.  SE.  University  ot 
Minnesota,  Minneapolis.  MN    55455 

The  American  Psychological  Association's  Division 
of  Psychology  of  Women  has  established  a  task  force 
to  investigate  the  problem  of  sexual  harassment  of 
students  and  to  recommend  potential  action  by  the 
Division  Individuals  are  requested  to  send  com- 
ments/information about  all   of  the  following: 

•  suggestions  tor  task  force  activities: 

•  descriptions  ot  cases — including  nature,  circum- 
stances, and  outcomes   Names  are  not  necessary. 
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•  formal  and  informal  grievance  procedures  (de- 
partmental, 'nstitutional.  professional)  and  their 
effectiveness,  and 

•  any  pertinent  research,  published  or  in  ptogress 

Write  to  Sara  Fnsch.  3456  Beaconsfield  Ave  .  Mon- 
treal, PO    H4A?H1,  Canada 

OCWW  No.    24,    p. 12-13. 

Strong  Words  For  Sexual  Harassment 

The  issue  of  sexual  harassment  is  increasingly  being 
addressed  in  the  academic  community  Last  February 
the  president  of  RUTGERS  UNIVERSITY  (l\»J),  Edward 
J  Bloustein.  sent  a  memorandum  to  all  university  per- 
sonnel describing  the  official  position  on  such  behavior 
as  follows. 

Sexual  harassment — of  employees  by  super- 
iors or  of  students  by  faculty  or  administra- 
tors— which  imposes  a  requirement  of  sexual 
cooperation  as  a  condition  of  employment  or 
academic  advancement  is  mimical  to  this 
environment  The  University  deplores  such 
conduct  as  an  abuse  ol  authority  Whenever 
knowledge  is  received  that  a  sex-based  con- 
dition IS  being  imposed  prompt,  and  remedial 
action  will  be  taken 

The  one  page  memorandum  also  explained  how 
complaints  will  be  handled.  The  director  of  affirma- 
tive action  and  employment  will  deal  with  employee 
complaints,  while  students  were  urged  to  file  com- 
plaints with  the  dean  of  students  or  their  undergrad- 
uate college  or  with  the  dean  of  their  graduate  or 
professional  school  Limited  copies  of  the  policy  are 
?vailablfc  by  writing  to  Ginme  Record,  Executive  As- 
sistant to  the  President,  Rutgers  University,  New 
Brunswick.  NJ    08903 

OCWW  No.    23,    p.  7. 


What  to  Do  If  Sexuallv  Harassed 

STANFORD   UNIVERSITY  has  established  inform 


For  further  information  about  the  procedures  contact 
Bob  Bevers.  Stanford  University  News  Service,  Stanford, 
CA  94305, 

OCWW   No.    22,    p.  3. 


Title  IX:  Doet  It  Prohibit  Scnal  Harassment 

The  National  Advisory  Council  on  Women's  Educa- 
tional Programs  has  prepared  a  legal  memorandum, 
written  by  Alexandra  Buek,  an  attorney  formerly  with 
the  general  counsel's  office  at  HEW  The  paper  con- 
cludes that  Title  IX  prohibits  sexual  harassment  of  stu- 
dent's staff  and  faculty  The  Council,  whose  members 
are  appointed  by  the  President,  has  transmitted  the 
memorandum  to  HEWs  Office  for  Civil  Rights  (OCR) 
and  urged  them  to  develop  a  specific  policy  to  clarify 
institutional  responsibility  in  this  area  Single  copies 
of  the  memorandum  and  letter  to  OCR  are  available 
from  the  Council.  Suite  821.  1832  M  St..  NW,  Wash- 
ington. DC  20036 


OCWW  No.    22,    p. 5. 


Studtnt  Su«  Yak  for  Saxual  Harasmient 

Sexual  harassment  of  students  may  constitute  a  violation  of 
Title  IX,  according  to  a  December  21  decision  by  a  federal 
magistrate  in  a  preliminary  hearing  on  a  lawsuit  brought 
against  YALE  UNIVERSITY  The  ruUng.  which  permits  the 
case  to  go  to  trial,  also  held  that  private  civil  suits  may  be 
brought  by  individuals  under  Title  IX. 

Using  reasoning  developed  in  the  context  of  employment 
discrimination,  the  opinion  in  Altxander  v  Yale  states  that 
".  .  academic  advancement  conditioned  upon  submission  to 
sexual  demands  constitutes  sex  discrimination  in  education." 
While  the  lawsuit  against  Yale  is  yet  to  be  decided  on  its  mer- 
its, this  preliminary  ruling  is  significant  because  of  the  poten- 
tially far-reaching  implications  of  the  determination  that  sex- 
ual harassment  can  constitute  sex  discrimination  against  stu- 
dents undei  Title  IX. 

The  lawsuit  was  brought  by  a  Yale  undergraduate,  who 
alleges  that  she  received  a  grade  which  did  not  reflect  her  aca- 
demic work  but  which  was  rather,  retaliation  for  her  rejection 
of  a  male  professor's  sexual  overtures  She  complained  exten- 
sively to  Yale  ofHcials  to  no  avail  Accordmg  to  the  ruling,  ab- 
sence of  a  "realistic  possibility  of  a  meaningful  remedy" 
through  HEWs  administrative  complaint  process  or  elsewhere 


OCWW  No.    20,    p. 9. 


J  r       t_       n '         11  r  1   »-  supported  the  Student's  access  to  federal  court, 

procedures  for  handling   allegations  of  sexual  },aras.,     "^^^ 

ment.  whether  on   the   job  or  in   the  classroom     The 

avenues  for  counseling  and  complaints  include: 

•  The  Assistant  Dean  of  Students  is  available  to  pro- 
vide help  and  counsel  to  students  and  to  refer  ac- 
tion to  the  appropriate  administrative  office 

•  The  Ombudsperson's  Office  is  available  for  adWce 
and  counsel  for  all  persons,  especially  for  staff  or 
faculty,  and  to  refer  action  as  above 

•  The  supervisor  of  the  alleged  "harasser"  may  be 
consulted  bv  the  threatened  person  if  this  more 
direct  approach  is  preferable 
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The  Honorable  Orrin  Hatch 

Chairman 

Senate  Committee  on  Labor  and 

Human  Resources 
Washington,  D.C.    20510 

Dear  Chairman  Hatch: 

I  read  with  interest  your  statement  on  April  21, 
1981  at  the  hearing  of  the  Senate  Committee  on  Labor  and 
Human  Resources  on  the  subject  of  sexual  harassment.   MAPI 
recently  completed  a  study  entitled  "The  Burgeoning  EEO 
Demands:   A  Top  Management  Concern."  This  commentary 
includes  fairly  extensive  treatment  of  the  subject  of 
sexual  harassment  in  employment  situations  under  law  and 
regulations. 

Accordingly,  we  respectfully  request  that  the 
MAPI  analysis  be  included  in  the  official  record  of  your 
Committee's  hearings.   The  material  is  enclosed. 


Sincerely, 
Presidfent 
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THE  BURGEONING  EEO  DEMANDS: 


A  TOP  MANAGEMENT  CONCERN 


— Recent  Developments  Highlighted 


Introduction 


"Getting  beyond"  discrimination  has  been  a  quest  for  a  long  time. 
Some  would  say  the  challenge  began  as  long  ago  as  1619 — the  reported  date 
of  the  first  landing  of  slaves  at  Jamestown,  Virginia.   Today  there  appears 
to  be  a  heightened  public  acceptance  of  the  commitment  not  to  tolerate 
the  differential  treatment  of  people  in  employment  on  the  basis  of  race, 
color,  creed,  national  origin,  sex,  or  age,  but  the  battle  is  far  from 
over. 

The  reasons  are  complex  and  range  from  the  use  of  race  and  sex 
as  an  explicit  basis  of  government  regulation/1  to  a  continuing  and  seemingly 
never-ending  governmental  effort  to  define  what  it  is  that  we  want  to  "go 
beyond."  The  result  is  a  kind  of  "Alice  in  Wonderland"  world  where  m.erit 
is  suspect  in  the  employee-employer  environment. /_2  In  essence,  the  "do's 
and  don't's"  of  nondiscrimination  are  submerging  the  old  "tried  and  true" 
emp loy men t  policies. 

A  number  of  factors  have  led  to  this  thicket  of  contradictions. 
One  has  been  the  Equal  Employment  Opportunity  Commission  (EEOC)  which  main- 
tains its  missionary  zeal  as  an  advocate  for  the  protected  classes  under 
its  jurisdiction.   From  its  inception  in  1965,  EEOC  has  sought  to  relate 
the  law  of  discrimination  more  closely  to  perceived  social  problems.   Under 
this  concept,  discrimination  is  measured  in  terms  of  the  adverse  consequences 
inflicted  upon  minorities  and  women,  no  matter  how  achieved.   Discrimination 
is  conduct  rather  than  a  state  of  mind/3  and  the  forbidden  conduct  keeps 
changing.   Thus,  for  example,  speak-English-only  rules  have  recently  become 
suspect  employer  policies. 

Another  factor  having  a  considerable  influence  on  the  current 
situation  is  the  requirement  for  "affirmative  action."   Viewed  broadly — 
and  in  its  most  acceptable  vein — affirmative  action  is  "any  measure,  beyond 
simple  termination  of  a  discriminatory  practice,  adopted  to  correct  or 


11      See,  e.g.,  Fullilove  v.  Klutznick,  100  S.  Ct.  2758  (1980)  reported  on 
in  MAPI  Memorandum  G-120,  July  23,  1980. 

7^1      See,  e.g.,  the  proposed  consent  decree  to  settle  a  nationwide  class 
action  suit  charging  that  the  government's  major  employment  test — the 
Professional  and  Administrative  Career  Examination  (PACE) — has  a  disr 
criminatory  impact  on  blacks  and  Hispanics,  BNA,  Daily  Labor  Report 
36  at  A-5  (February  24,  1981).   (To  settle  the  action,  the  proposal 
would  eliminate  the  challenged  exam  and  rely  on  "alternative"  selection 
procedures  until  new,  individual  exams  replacing  PACE  have  been  validated 
and  are  in  use  for  at  least  2  years.) 

2J      The  strictest  definition  of  discrimination  is  an  evil-motive  or  state- 
of-mind  test. 
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compensate  for  past  or  present  discrimination  or  to  prevent  discrimination 
from  recurring  in  the  future. "_/4   Going  beyond  discrimination  in  terms  of 
affirmative  action  from  a  practical  standpoint,  however,  involves  the  eval- 
uation of  utilization  of  minorities  and  women  and  setting  goals  where  there 
is  underutilization.   The  "balanced  workforce"  goal,  however,  smacks  of 
discriminatory  quotas  and  contains  what  are  perhaps  fatal  technical  flaws. 
The  two  most  obvious  are:   "goals"  which  become  "quotas";  and  determining 
which  groups  merit  "utilization"  analysis. 

The  result  of  the  current  state  of  the  law  and  regulations  bearing 
on  nondiscrimination  in  employment  is  that  employers  confront  a  considerable 
challenge  because  the  use  of  benign  methods  to  overcome  racism  and  sexism 
has  given  way  in  significant  part  to  government  regulation  and  law  that 
appears  to  require  an  allocation  of  jobs  on  the  basis  of  minority  or  female 
status.   That  this  situation  will  get  worse  before  it  gets  better  seems 
possible  since  the  current  approach  may  have  to  fall  of  its  own  weight 
before  a  shift  will  become  possible. 

This  memorandum  looks  at  some  of  these  new  demands  starting  with 
some  recent  guideline  pronouncements  from  the  EEOC. 


EEOC  "Regulatory"  and  Case 
Law  Developments 

Religious  Discrimination 

Background. — Title  VII  of  the  Civil  Rights  Act  of  1964  makes 
it  unlawful  for  an  employer  "to  fail  or  refuse  to  hire  or  to  discharge 
any  individual,  or  otherwise  to  discriminate  against  any  individual"  be- 
cause of  his  religion.   The  extent  of  an  employer's  obligation  to  accom- 
modate workers'  religious  beliefs  has  long  been  unclear.   The  statute  as 
enacted  offered  little  guidance  and  the  EEOC  originally  issued  1966  guide- 
lines permitting  employers  "to  establish  a  normal  work  week  .  .  .  notwith- 
standing that  this  schedule  may  not  operate  with  uniformity  in  its  effect 
upon  the  religious  observances  of  .  .  .  employees.^  However,  in  1967 
EEOC  amended  its  guidelines  to  require  employers  "to  make  reasonable 
accommodation  to  the  needs  of  employees  .  .  .  where  such  an  accommodation 
can  be  made  without  undue  hardship  on  the  conduct  of  .  .  .  business, "/6 
placing  the  burden  on  the  employer  to  prove  no  reasonable  accommodations 
could  be  made.   In  the  1972  amendments  to  Title  VII,  Congress  indicated 
its  approval  of  the  amended  EEOC  guidelines  by  codifying  the  reasonable 
accommodation  standard. 


UJ  U.S.  Commission  on  Civil  Rights,  "Statement  on  Affirmative  Action," 
October  1977  at  p.  2.   Clearinghouse  Publication  S.4. 

_5/  EEOC  Guidelines  on  Discrimination  Because  of  Religion,  31  Fed.  Reg. 
8370  (1966). 

bj      29  CFR  1605.1  (July  10,  196  7). 
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The  federal  courts  have  expressed  widely  differing  views  as  to 
"reasonable  accommodation"  and  "undue  hardship,"  particularly  in  work  re- 
scheduling cases. /_7   Concern  was  also  expressed  that  the  accommodation 
requirement  violated  the  Establishment  Clause  of  the  First  Amendment. 

Finally  in  1977,  the  U.S.  Supreme  Court  for  the  first  time  took 
on  the  scope  of  the  Title  VII  accommodation  standard  in  Trans  World  Airlines, 
Inc.  V.  Hardison  /8  and  found  it  quite  narrow  in  reach.   In  its  7-2  opinion, 
the  Supreme  Court  appeared  to  severely  restrict  the  degree  of  accommodation 
required.   For  example,  the  Court  stated  Title  VII  was  designed  to  eliminate 
discrimination,  whether  against  majorities  or  minorities,  to  ensure  that 
"similarly  situated  employees  are  not  .  .  .  treated  differently  solely  be- 
cause they  differ  with  respect  to  .  .  .  religion."   A  fair  reading  of  this 
statement  is  that  it  precludes  any  arrangement — except  possibly  a  de  minimis 
one — favoring  those  employees  with  certain  religious  beliefs  over  others. 

It  has  been  suggested  that  the  Court's  narrow  interpretation 
of  the  accommodation  provision  mandated  might  have  stemmed  from  a  desire 
to  construe  the  statute  to  avoid  constitutional  questions./^  At  any  rate, 
the  Court  was  in  fact  silent  on  the  constitutional  question,  but  other 
federal  courts  have  had  problems  with  the  law  on  these  grounds.   For  example, 
in  Anderson  v.  General  Dynamics,/ 10  the  Southern  District  in  California 
held  the  reasonable  accommodation  obligation  of  Title  VII  is  unconstitu- 
tional as  a  violation  of  the  Establishment  Clause  of  the  First  Amendment. 
The  Court  also  found  "accommodation"  inconsistent  with  other  Title  VII 
obligations  arguing  in  part: 

In  essence,  the  accommodation  provision  mandates 
religious  discrimination.   It  requires  an  overt  prefer- 
ence for  the  religious  beliefs  of  certain  employees 
and  dictates  that  an  employer  must  go  out  of  his  way 
to  accommodate  minority  beliefs  even  if  such  accom- 
modation is  detrimental  to  other  employees.   As  such, 
its  operation  runs  directly  contrary  to  the  avowed 
purpose  of  Title  VII. 

New  Guidelines 

On  October  31,  1980,  the  Equal  Employment  Opportunity  Commission 
published  in  the  Federal  Register  final,  revised  "Guidelines  on  Discrimina- 
tion Because  of  Religion. "/ll   The  new  guidelines,  effective  November  1, 
1980,  are  based  on  the  EEOC's  view  that  failure  to  reasonably  accommodate 
the  religious  practices  of  an  employee  or  prospective  employee  is  an 


1_!      See,  e.g..  Draper  v.  United  States  Pipe  &  Foundry  Co.,  527  F.2d  515  (6th 

Cir.  1975);  Riley  v.  Bendix  Corp.,  464  F.2d  1113  (5th  Cir.  1972). 
8/   432  U.S.  63  (1977). 

9^/   See  Note,  the  Supreme  Court,  1976  Term,  91  Harv.  L.  Rev.  72,  271  (1977). 
10/   22  FEP  Cases  1230  (S.D.  Calif.  1980). 

11/   45  Fed.  Reg.  213  (Oct.  31,  1980)  at  p.  72610.   (See  also  MAPI  Bulletin 
6094.)   The  full  text  of  the  guidelines  is  attached  as  Appendix  A. 
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unlawful  employment  practice,  and  employers  have  an  obligation  to  accom- 
modate religious  practices  unless  they  can  demonstrate  that  accommodation 
would  result  in  undue  hardship,  e.g.,  something  more  than  a  de  minimis 
cost . 

Briefly  highlighted,  the  new  guidelines  include  the  following: 

1.  Religious  practices  are  defined  to  include  "moral  or 
ethical  beliefs  as  to  what  is  right  and  wrong  which 
are  sincerely  held  with  the  strength  of  traditional 
religious  views."   (In  effect,  EEOC  has  adopted  a 
definition  of  religious  belief  based  on  the  U.S. 
Supreme  Court's  rationale  in  certain  conscientious 
objector  cases.   It  is  hard  to  understand  the  appro- 
priateness of  this  broad  definition  which  will  make 
the  "accommodation"  requirement  much  more  difficult 
for  employers.) 

2.  The  accommodation  rule  includes  the  obligation  for 
employers  to  adopt  the  alternative  which  least  dis- 
advantages the  employment  opportunities  of  the  indi- 
vidual requiring  the  accommodation.   (This  interpre- 
tation appears  to  be  consistent  with  the  EEOC  theory 
that  the  burden  of  accommodation  rests  solely  on  the 
employer.   This  burden  is  lightened,  however,  because 
what  is 'relevant  is  whether  an  accommodation  can  be 
made  without  undue  hardship  to  the  employer.) 

3.  The  Commission  will  determine  what  constitutes  "more 
than  a  de  minimis  cost"  and  in  doing  so  will  give  due 
consideration  to  the  identifiable  cost  "in  relation 
to  the  size  and  operating  cost  of  the  employer,  and 
the  number  of  individuals  who  will  in  fact  need  a 
particular  accommodation."   Under  this  theory  admin- 
istrative costs  or  infrequent  payment  of  premium  wages 
for  a  substitute  will  not  constitute  more  than  a  de 
minimis  cost.   (This  interpretation  appears  to  be  a 
strained  view  of  the  U.S.  Supreme  Court's  Hardison 
holding  noted  above.) 

A.   Practices  which  may  have  to  be  accommodated  are  to 
include:   observance  of  a  Sabbath  or  religious  holi- 
days; need  for  prayer  break  during  working  hours; 
practice  of  following  certain  dietary  requirements; 
practice  of  not  working  during  a  mourning  period  for 
a  deceased  relative;  bans  against  medical  examina- 
tions; proscriptions  against  membership  in  labor  and 
other  organizations;  and  practices  concerning  dress 
and  other  personal  grooming  habits.   (Given  the  broad- 
ened definition  of  religious  practices  equated  with 
"sincere  beliefs,"  the  task  of  accommodation  could 
be  staggering,  particularly  when  the  employer's 
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overriding  concern   is  not    to   discriminate  against 
certain  other  employees  by   denying   to    them  certain 
"job   preferences.") 

5.      As    to    selection   practices,    EEOC  has    ruled    that   employers 
have   a  duty    to   accommodate   prospective   employees   by 
appropriate   test   scheduling,    e.g.,    to   offer  a   test   on 
a  day   other    than  a  "Sabbath"   and  to  avoid   "the   use   of 
preselection    inquiries   which   determine   an   applicant's 
availability,"    e.g.,    days    that    cannot   be   worked,    reli- 
gious   holiday   needs,    etc.       (It    could  be    argued    this 
view  implies   that   if   an   undue  hardship   exists   making 
nonaccommodation   lawful,    it   is   simply  unfortunate   that 
the  pre-employment   interview  was   not   the   place   for 
this    determination   and    that   an   employee   has    to   be    fired 
as   opposed    to  not  being  hired.) 

National  Origin 

Background. — The  ban   on  employment   discrimination  based  on  national 
origin   contained   in   Title   VII   of   the   Civil   Rights   Act  of   1964   is   largely 
an   undefined   restriction  in   terms   of   the   law  and   its   legislative  history. 
As   a   result,    the   reach   of   the   law   largely  has  been   left    to   the    federal 
courts,    although   EEOC   did   issue   a   brief   guideline    in    1970.       In    fleshing 
out    a  meaning    for    this   ban,    the    courts   have    found    the    following   actions 
discriminatory : 

1.  Height   restrictions  which  have    the   effect   of   denying 
employment    to   Mexican-American   applicants    otherwise 
eligible   are   discriminatory   if    it    is   not   determined 
the    requirement   is   job-related. Ill 

2.  The   discharge   of  an  Hispanic  worker   for  speaking  a 
"Spanish   phrase"   in   contravention  of   a  speak-English- 
only   company   rule  was  not  upheld  because   the   rule  had 
a   disparate    impact   on  Mexican-American   employees    and 
was   not  justified  by  business  necessity . /13 

On    the   other  hand,    the    federal    courts   have  not  appeared   to    read 
into   the  ban  any  kind  of  "strict   liability"   notion   evident    in   some   courts' 
interpretation  of   the  ban  on  race  discrimination.      Thus,    the   "paucity  of 
[an  employee's]    English   language   ability"  was   a   reasonable  business   neces- 
sity   defense    to   a   charge   of   discrimination    in   a    f ailure-to-promote    case. /lA 
In   addition,    for   example,    the   U.S.    Supreme    Court   in   Espinoza  v.    Farah   Mfg. 
Co.    /15   held    that   aliens    are   not   per   se   protected   under    the   Title   VII   ban 


12/      See,    e.g.,    Davis   v.    County   of  Los  Angeles,    16    FEP  Cases   396    (9th   Cir.    1977) 
13/      See,    e.g.,    Saucedo  v.    Brothers  Well   Service,    Inc.,    19    FEP  91    (S.D.    Tex. 

1979). 
14/      Mejia  v.    N.    Y.    Sheraton  Hotel,    18   FEP  Cases   602    (S.D.    N.Y.    1978). 
15/      414   U.S.    86    (1973). 
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against  discrimination  on  the  basis  of  national  origin.   The  law  as  the 
Supreme  Court  sees  it  does  not  protect  alienage  as  such. 

In  another  more  contemporary  case,  the  Fifth  Circuit  Court  of 
Appeals  in  Garcia  v.  Gloor  /16  held  that  an  employer's  rule  forbidding  a 
bilingual  employee  to  speak  anything  but  English  in  public  areas  while  on 
the  job  is  not  discrimination  based  on  national  origin.   The  case,  however, 
is  also  pertinent  in  terms  of  the  following  observations  made  in  the  flow 
of  the  rationale  leading  to  the  narrow  holding: 

1.  "...  [Title  VII]  forbids  discrimination  in  conditions 
of  employment  based  on  national  origin.   Neither  the 
statute  nor  common  understanding  equates  national 
origin  with  the  language  that  one  chooses  to  speak. 
Moreover,  [the  plaintiff's]  national  origin  is  not 
Mexican;  he  is  a  citizen  of  the  United  States  by 
birth." 

2.  "Let  us  assume  that  .  .  .  there  was  no  genuine  business 
need  for  the  [limited  speak-only-Engllsh]  rule  and  that 
its  adoption  by  [the  employer]  was  arbitrary.   The  EEC 
Act  does  not  prohibit  all  arbitrary  employment  practices. 
.  .  .   National  origin  must  not  be  confused  with  ethnic 
or  sociocultural  traits  or  an  unrelated  status,  such  as 
citizenship  or  alienage  ...  or  poverty  ...  or  with 
activities  not  connected  with  national  origin  such  as 
labor  agitation.  .  .  , 

Save  for  religion,  the  discriminations  on  which 
the  Act  focuses  its  laser  of  prohibition  are  those 
beyond  the  victim's  power  to  alter.  .  .  . 


"The  EEO  Act  does  not  support  an  interpretation  that 
equates  the  language  an  employer  prefers  to  use  with 
his  national  origin.  .  .  .   [T]he  language  a  person 
who  is  multi-lingual  elects  to  speak  at  a  particular 
time  is  by  definition  a  matter  of  choice.  ..." 

".  .  .  Both  [the  bona  fide  occupational  qualification] 
and  [the  business  necessity  defense]  are  defenses  but 
a  BFOQ  is  a  warrant  for  affirmative,  deliberate 
discrimination  while  a  END  is  a  defense  to  the  prima 
facie  case  made  when  an  apparently  neutral  employment 
practice  is  shown  to  have  discriminatory  effect. 


16/   618  F.2d  264  (1980) 
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This  case  involves  neither;  because  the  English- 
only  rule  does  not  seek,  to  discriminate  on  the  basis  of 
national  origin  (i.e.,  it  does  not  single  out  national 
origin  for  purposes  of  discrimination)  and  has  not  been 
shown  to  have  a  discriminatory  impact  on  Hispanic  persons, 
it  is  not  necessary  to  decide  whether  the  rule  would  have 
been  warranted  by  either  test." 

New  guidelines. — On  December  29,  1980,  the  EEOC  published  in  the 
Federal  Register  a  final  revision  of  the  guidelines  on  discrimination  because 
of  national  origin. /17   The  new  guideline  addresses  citizenship  requirements, 
selection  procedures,  speak-English-only  rules,  and  harassment  and  provides 
a  definition  of  national  origin  discrimination.   The  guideline  replaces 
the  limited  1970  guideline,  noted  above,  which  was  last  amended  in  1974. 

Definition  of  national  origin  discrimination  (Section  1606.1). — 
EEOC  defines  national  origin  discrimination  "broadly"  to  include,  but  not 
be  limited  to,  "the  denial  of  equal  employment  opportunity  because  of  an 
individual's,  or  his  or  her  ancestor's,  place  of  origin;  or  because  an 
individual  has  the  physical,  cultural  or  linguistic  characteristics  of  a 
national  origin  group."  EEOC  also  provides  specific  examples  of  reasons 
for  denial  of  equal  employment  opportunity  that  it  "will  examine  with  par- 
ticular concern,"  such  as  marriage  to  a  person  of  a  national  origin  group, 
and  membership  in,  or  association  with,  an  organization  identified  with  a 
national  origin  group. 

Comment. — The  broadened  definition  appears  to  raise  ethnic  or 
sociocultural  traits  to  the  same  level  of  protection  as  national  origin. 
This  interpretation,  which  technically  may  not  be  intended,  is  reinforced 
by  the  notation  in  the  explanatory  material  as  follows: 

.  .  .  To  prove  a  national  origin  claim,  it  is 
enough  to  show  that  the  complainant  was  treated 
differently  than  others  because  of  his  or  her 
foreign  accent,  appearance  or  physical  characteris- 
tics. .  .  . 

It  also  is  pointed  out  in  the  introduction  that  "place  of  origin" 
does  not  have  to  be  a  "sovereign  nation."  Thus  the  broadened  definition 
may  create  a  host  of  new  claims  of  discrimination.   For  example,  a  job 
applicant  from  the  "north"  refused  a  job  in  the  "south"  because  of  a  "funny 
accent"  might  have  a  claim  of  discrimination.   Under  the  EEOC  theory,  he 
would  not  have  to  prove  that  the  discrimination  stemmed  from  his  ancestor's 
migration  from  Ireland  to  New  England  because  the  prospective  employer  would 
not  be  likely  to  know  this;  he  would  only  have  to  prove  that  the  employer 


17/  45  Fed.  Reg.  85632.   The  full  text  is  included  as  Appendix  B.   The 

proposed  guideline  was  published  in  September  1980;  see  Bulletin  6078. 
The  final  guidelines  can  be  found  in  Bulletin  6109. 
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treated  him  differently  because  he  had  an  "accent."   It  does  appear  unlikely, 
however,  that  the  courts  will  accept  claims  of  employer  discrimination  on 
the  basis  of  "being  different"  as  fully  protected  under  Title  VII.   The 
more  likely  scenario  would  require  discrimination  tied  in  to  ancestry  and 
hence  national  origin.   For  the  courts  to  do  otherwise  would  allow  the  EEOC 
interpretation  to  run  away  with  the  statute. 

Citizenship  requirements  (Section  1606.5). — The  EEOC  reiterates 
its  position  in  the  1970  guidelines  that  where  citizenship  requirements 
have  the  purpose  or  effect  of  discriminating  against  an  individual  on  the 
basis  of  national  origin,  they  are  prohibited  by  Title  VII.   The  guidelines 
indicate  that  where  state  laws  prohibiting  the  employment  of  noncitizens 
are  in  conflict  with  Title  VII,  they  are  superseded  under  Section  708  of 
Title  VII. 

Comment. — The  EEOC's  explanatory  material  points  out  that  the 
guidelines  do  not  indicate  whether  an  employer  would  be  liable  under  Title 
VII  if  a  state  law  prohibits  the  employment  of  illegal  aliens  and  if  the 
employer  refuses  to  hire  an  "illegal  alien"  because  of  that  state  law  (some 
twelve  states  have  such  laws) .   The  Commission  indicates  it  will  reserve 
judgment  in  this  kind  of  case  depending  on  the  facts  and  will  base  its 
decision  "on  the  provisions  of  the  State  law  involved  and  on  the  employer's 
application  of  the  State  law  to  its  employment  practices." 

Selection  procedures  (Section  1606.6). — Under  the  guidelines,  it 
is  noted  that  the  Commission  in  investigating  selection  procedures  for 
adverse  impact  on  the  basis  of  national  origin  will  apply  the  principles 
of  the  "Uniform  Guidelines  on  Employee  Selection  Procedures."   However,  it 
is  pointed  out  that  fluency-in-English,  an  individual's  foreign  accent,  and 
training  or  education  requirements  which  do  not  accept  foreign  training  or 
education  are  often  the  basis  of  national  origin  discrimination  and  thus 
cases  involving  these  issues  will  be  examined  carefully  under  both  the 
disparate  treatment  and  adverse  impact  theories. 

Comment. — Applying  the  "Uniform  Guidelines  on  Employee  Selection 
Procedures"  will  be  difficult  for  most  employers  because  the  national  origin 
definition  is  so  broad  that  it  could  cover  everyone  in  the  workforce  and 
thus  testing  policies  or  job  requirements  for  disparate  impact  involve  a 
definitional  nightmare. 

A  second  concern  is  the  EEOC's  categorization  of  fluency-in- 
English  and  educational  requirements  as,  in  effect,  suspect.   It  is  obvious 
that  many  jobs  demand  articulateness  and  the  proficient  use  of  English  as 
well  as  an  ability  to  read  and  write  English.   In  fact,  effective  communi- 
cation requirements  have  been  construed  by  the  courts  as  legal  when  reasonably 
necessary  to  the  normal  operation  of  the  particular  business ./18 


18/  See,  e.g.,  Mejia  v.  N.  Y.  Sheraton  Hotel,  459  F.  Supp.  375  (S.D.  N.Y. 
1978). 
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Speak-English-only  rules  (Section  1606.7). — Under  the  guidelines, 
speak-English-only  rules  are  presumptively  banned  when:   (a)  applied  at 
"all  times";  (b)  not  justified  by  business  necessity;  and  (c)  not  communi- 
cated in  detail  to  employees.   In  the  explanatory  material,  the  EEOC  indi- 
cates its  concern  is  with  "arbitrary  and  oppressive  terms  and  conditions 
of  employment"  on  people  who  come  from  non-English-speaking  backgrounds 
which  have  the  result  of  depriving  them  of  an  equal  employment  opportunity 
for  jobs  they  are  otherwise  fully  qualified  to  perform.   Examples  of 
"business  necessity"  justifying  such  rules  cited  by  EEOC  include  safety  and 
dealing  with  English-speaking  customers. 

Comment. — A  major  concern  with  the  EEOC  position  is  how  broadly 
the  Commission  will  apply  its  interpretation.   Viewed  from  one  perspective, 
even  if  a  speak-English-only  rule  appears  to  be  extreme,  it  does  not 
necessarily  by  itself  alter  the  "job  opportunity"  of  employees  whose 
primary  language  is  not  English.   As  part  of  a  policy  and  practice  of 
"oppressive  terms  and  conditions"  designed  to  discourage  limited-English- 
speaking  job  applicants,  however,  the  situation  might  call  for  a  different 
finding.   In  other  words,  it  is  not  correct  to  argue  that  Title  VII  provides 
an  employee  a  right  per  se  to  speak  other  than  English  while  on  the  job. 
Thus,  the  courts  will  undoubtedly  look  to  the  reasonableness  of  the  rule  in 
terms  of  the  job  itself. 

Harassment  (Section  1606.8). — The  Commission  holds  that  harassment 
on  the  basis  of  national  origin  is  a  violation  of  Title  VII  and  that  an 
employer  has  an  affirmative  duty  to  maintain  a  working  environment  free  of 
harassment  on  the  basis  of  national  origin.   The  guideline's  ban  on  harassment, 
modeled  after  the  guideline  on  sexual  harassment ,/ 19  calls  for  absolute  lia- 
bility of  employers  for  the  action  of  their  supervisors  and,  in  some  circum- 
stances, responsibility  for  the  actions  of  other  employees  and  nonemployees 
as  well. 

Comment. — The  national  origin  harassment  guidelines  like  those  on 
sexual  harassment  are  somewhat  vague  in  terms  of  what  conduct  may  "adversely 
affect"  employment  opportunities.   In  addition,  the  strict  liability  approach 
seems  to  ignore  "^cope  of  employment"  limitations  found  in  the  tort  law 
governing  the  concept.   In  sum,  it  is  not  at  all  clear  that  the  courts  will 
accept  the  "broad  sweep"  of  these  harassment  guidelines  as  a  reasonable 
interpretation  of  the  Title  VII  requirements. 

The  Ban  on  Age 
Discrimination 

While  the  recently  issued  guidelines  on  religious  and  national 
origin  discrimination  smack  of  overreaching  on  the  part  of  EEOC,  the 
Commission's  interpretation  and  enforcement  of  the  ban  on  age  discrimination 


19/  The  sexual  harassment  guideline  is  reviewed  in  detail  later  in  this 
memorandum.   See  also  Bulletin  6096. 
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largely  represents  a  future  challenge.   A  challenge,  in  fact,  where  the 
agency  at  this  point  would  seem  to  have  its  options  open.   First,  a  look 
at  the  background. 

Background. — The  key  statute  protecting  the  elderly  in  employment 
is  the  Age  Discrimination  in  Employment  Act  of  1967  (ADEA) ,  as  amended. 
This  law  prohibits  discrimination  in  employment  against  persons  age  40  to 
age  70. /20  Although  Congress  might  have  amended  Title  VII  of  the  196A 
Civil  Rights  Act  to  include  age  as  a  protected  classification,  the  ADEA  was 
established  as  an  independent  statutory  scheme  incorporating  the  enforcement 
procedures  of  the  Fair  Labor  Standards  Act.   One  of  the  reasons  for  this 
choice  was  administrative  convenience:   it  was  felt  that  the  EEOC,  the 
enforcement  agency  under  Title  VII,  was  overburdened.   A  key  question  now, 
however,  in  light  of  the  transfer  of  the  enforcement  authority  in  1979  to 
the  EEOC/21  is  whether  the  decision  to  administer  the  ADEA  and  Title  VII 
separately  was  also  intended  to  reflect  differences  in  the  degree  of  pro- 
tection to  be  afforded.   In  point  of  fact,  courts  that  have  decided  cases 
under  ADEA  have  vacillated  as  to  the  degree  of  protection  they  have  afforded 
to  older  workers.   While  some  have  applied  the  precedents  developed  under 
Title  VII, 111   others  have  reached  results  which  seem  inconsistent  with 
Title  VII  decisions . /23  The  net  result  has  been  that  the  employer  cannot 
be  sure  of  the  distinctions  between  discrimination  based  on  age  and  that 
based  on  race  or  sex  under  Title  VII.   In  sum,  the  employer's  liability  has 
been  quite  fuzzy.   Now  that  the  EEOC  has  assumed  the  enforcement  reins, 
however,  the  "direction"  issue  may  take  on  a  new  look. 

The  EEOC's  challenge. — The  law's  challenge  to  EEOC  lies  in  major 
part  in  the  clear  differences  in  enforcement  policy  as  between  ADEA  and 
Title  VII.   For  example,  as  EEOC  views  it,  under  Title  VII  the  effects  or 
consequence  of  an  employment  decision  or  practice  are  most  important.   If 
there  is  an  impact  adverse  to  minorities  or  women,  the  practice  may  be 
unlawful.   By  the  same  token,  selection  criteria  used  for  employment  or 
promotion  must  be  job-related  and  justified  by  an  overriding  business 
necessity.   Any  legitimate  exceptions  must  be  narrowly  construed. 

In  the  case  of  the  age  ban,  the  "rules"  do  not  fit.   For  example, 
an  employer  cannot  be  "age-blind."  Age  in  fact  is  used  as  a  proxy  for,  or 


20/  There  are  two  notable  exceptions  to  the  discrimination  law  for  those  in 
the  65  to  70  category:   the  so-called  key  executive  or  policy  maker  who 
is  eligible  to  receive  at  least  $27,000  in  annual  retirement  benefits, 
and  tenured  employees  of  educational  institutions. 

21/  EEOC  under  a  presidential  reorganization  plan  assumed  responsibility 
for  the  administration  and  enforcement  of  the  ADEA  on  July  1,  1979. 
(See  Bulletin  5873.) 

22/  See,  e.g, .  Marshall  v.  Arlene  Knitwear,  Inc.  454  F.  Supp.  715  (E.D.  N.Y. 
1978),  where  the  court  held  age  discrimination  is  "equally  pernicious" 
as  race  and  sex  discrimination. 

23/  See,  e.g.,  Laugenen  v.  Anaconda  Co.,  510  F.2d  307  (6th  Cir.  1975)  where 

the  court  explicitly  held  that  the  existence  of  a  separate  statute  indicates 
the  propriety  of  imposing  a  less  rigorous  degree  of  judicial  scrutiny. 


76-638  0—81 41 
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as  a  predictor  of,  many  characteristics  thought  to  be  correlated  with  age, 
such  as  "capacity"  which  is  inherent  in  any  maximum  retirement  age.   In 
this  regard,  the  Supreme  Court  in  Massachusetts  Board  of  Retirement  v. 
Murgia  /24  upheld  under  the  so-called  "rational-basis"  standard  a  statute 
mandating  that  uniformed  state  police  retire  at  age  fifty.   The  aged,  the 
Court  stated,  "unlike,  say,  those  who  have  been  discriminated  against  on 
the  basis  of  race  or  national  origin,  have  not  experienced  a  'history  of 
purposeful  unequal  treatment'  or  been  subjected  to  unique  disabilities 
on  the  basis  of  stereotyped  characteristics  not  truly  indicative  of  their 
abilities."   In  short,  the  Court  concluded  that  age  discrimination  involves 
different  considerations  than  other  prohibited  forms  of  discrimination. /25 

While  the  U.S.  Supreme  Court  clearly  finds  a  "difference,"  it  is 
not  at  all  clear  EEOC  will  be  inclined  to  follow  suit.   In  fact,  as  noted, 
the  lower  federal  courts  are  at  odds  in  their  own  interpretation  which 
appears  to  give  the  EEOC  plenty  of  "room"  to  interpret  the  ADEA  as  a  kind 
of  amendment  to  Title  VII. 

At  one  extreme,  for  example,  the  Second  Circuit  in  Geller  v, 
Markham, /26  held  that  Title  VII 's  "discriminatory  impact"  and  "disparate 
treatment"  theories  are  applicable  to  ADEA  cases.   In  this  situation,  a 
55-year-old  teacher  had  a  job  offer  taken  away  under  the  school  board's 
"sixth  step  policy"  whereby  teachers  would  be  recruited  at  levels  below 
the  sixth  step  of  the  salary  schedule.   The  court  held  that  the  high 
correlation  between  experience  and  membership  in  the  protected  age  group 
under  ADEA  rendered  application  of  the  "sixth  step"  policy  discriminatory 
as  a  matter  of  law  since  the  likelihood  of  a  person  over  40  being  selected 
under  the  policy  would  be  substantially  less  than  that  of  a  person  under 
40.   The  court  also  flatly  rejected  a  defense  put  forward  supporting  the 
policy  as  a  necessary  cost-cutting  gesture  in  the  face  of  tight  budgetary 
constraints,  arguing  that  cost  justification  was  not  a  defense  under  the 
ADEA.   In  short,  the  Second  Circuit  concluded  that  the  plaintiff  "established 
disparate  impact  by  proving  that  she  was  subjected  to  a  facially  neutral 
policy  disproportionately  disadvantaging  her  as  a  member  of  a  protected 
class. "727 

This  statutory  interpretation  by  the  Second  Circuit  seems  at 
once  to  be  at  odds  with  the  "reasonable  factors  other  than  age"  exception 
in  the  law.   Indeed,  in  this  area,  the  courts  have  often  been  troubled 


24/  427  U.S.  307  (1976).   The  case  was  not  an  ADEA  claim;  it  was  brought 

under  the  equal  protection  clause  of  the  Fourteenth  Amendment. 
25/  See  also  Vance  v.  Bradley,  440  U.S.  93  (1979),  where  the  Court  found 

a  rational  basis  for  the  forced  retirement  of  Foreign  Service  personnel. 
26/  24  FEP  Cases  920  (2nd  Cir.  1980). 
27/  This  kind  of  "disparate  impact"  theory  would  appear  to  jeopardize  any 

kind  of  hiring  policy  where  only  limited  experience  is  wanted,  e.g., 

"one  to  four  years  experience." 
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by  the  narrow  scope  of  the  exception  as  seen  by  the  bureaucrats  administering 
the  law. 728 

The  point  here  is  that  the  Act,  despite  the  U.S.  Supreme  Court's 
apparent  middle-of-the-road  view,  has  not  been  clearly  defined  so  that 
EEOC's  "interpretations"  remain  critically  important  both  in  terms  of  liti- 
gation and  official  interpretation.   For  example,  EEOC  has  on  some  occasions 
taken  the  "offensive"  as  it  did  in  EEOC  v.  The  City  of  St.  Paul  /29  where 
it  challenged  a  city  ordinance  requiring  that  fire  fighters  retire  at  age 
65  as  violating  the  ADEA.   The  EEOC  was  partially  successful  in  that  action 
as  the  court  enjoined  the  city  from  requiring  the  retirement  of  any  fire 
chief  solely  on  the  basis  of  an  age  less  than  the  maximum  protected  by  the 
law. 

That  the  ADEA  could  become  a  very  onerous  law  remains  a  distinct 
possibility  and  it  is  certain  EEOC  will  play  a  major  role  in  determining 
how  far  the  law  reaches. 

Sex  Discrimination 

The  law  determining  the  reach  of  the  ban  on  sex  discrimination 
in  employment  has  been  slow  to  develop.   However,  currently  the  courts  and 
the  EEOC  have  a  full  agenda.   Indeed,  some  have  predicted  that  the  1980s 
will  see  sex  discrimination  as  the  nondiscrimination  issue  commanding 
the  maximum  attention.   Part  of  the  reasoning  for  this  view  is  the  growth 
of  women  in  the  workforce  and  part  is  due  to  the  evolution  of  the  law 
governing  sex  discrimination  which  was  almost  totally  undefined  when 
Congress  passed  Title  VII  of  the  Civil  Rights  Act  of  1964. 730 

Two  issues  worth  reviewing  are  sexual  harassment  and  comparable 
worth.   Both  of  these  issues  extend  the  reach  of  Title  VII  and  serve  as 
excellent  examples  of  the  continuing  and  seemingly  never-ending  governmental 
effort  to  define  forbidden  discrimination. 

Sexual  Harassment 

Background. — Ten  years  after  the  enactment  of  Title  VII,  the 
federal  judiciary  confronted  its  first  case  in  which  sexual  harassment 
was  the  primary  allegation. 731  In  this  case  and  in  the  other  early  decisions. 


287  See,  e.g.,  Marshall  v.  Westinghouse  Elec.  Corp.,  576  F.2d  588  (5th  Cir. 
1978);  and  Mastie  v.  Great  Lakes  Steel  Corp.,  424  F.  Supp.  1299  (E.D. 
Mich.  1976). 

2^1   F.  Supp.  (D.  Minn.  1980).   In  this  regard,  the  EEOC  has  reported 

that  in  1980  it  resolved  5,800  cases  of  alleged  age  discrimination  while 
initiating  35  lawsuits. 

307  When  Congress  was  deliberating  the  proposed  legislation  which  later  became 
Title  VII,  there  was  relatively  little  discussion  about  the  sex  discrimina- 
tion prohibition.   For  example,  there  was  no  discussion  of  sexual  harassment 
or  comparable  worth. 

217  Barnes  v.  Train,  13  FEP  Cases  123  (D.D.C.  1974),  reversed  subnom.,  Barnes 
V.  Costle,  561  F.2d  983  (D.C.  Cir.  1977). 
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the  district  courts  held  that  a  claim  alleging  sexual  harassment  does  not 
state  a  cause  of  action  under  Title  VII. /32   In  Corne  v.  Bausch  and  Lomb, 
Inc. , /33  for  example,  the  court  in  dictum  offered  the  view  that  an  employer 
would  be  forced  to  employ  only  asexual  employees  to  avoid  lawsuits  every 
time  one  employee  made  sexual  advances  to  another. 

However,  when  the  cases  went  up  on  appeal,  the  law  began  to 
change.   So  that  today,  based  on  30  to  35  published  decisions,  the  majority 
of  federal  courts  have  indeed  held  that  sexual  harassment  can  constitute 
actionable  sex  discrimination.   The  typical  case  involves  a  female  employee 
who  is  approached  by  a  male  supervisor  or  manager  with  demands  for  sexual 
favors.   When  she  refuses,  she  is,  for  example,  fired,  demoted,  her  job 
is  abolished,  or  she  is  denied  a  promotion.   As  the  courts  see  it,  to  state 
a  cognizable  claim,  the  plaintiff  must  allege  that  the  acts  complained  of 
became  terms  or  conditions  of  her  employment  and  that  these  terms  or 
conditions  were  imposed  because  of  her  sex. 

The  courts  are  not,  however,  in  agreement  on:   first,  the  degree 
to  which  sexual  harassment  must  so  contaminate  the  working  environment  that 
a  claim  based  on  discriminatory  working  conditions  will  be  valid  and,  second, 
the  theory  under  which  an  employer  is  to  be  held  liable  for  the  acts  of 
supervisory  personnel. 

The  "quality  of  environment"  issue. — The  theoretical  argument 
which  is  advanced  concerning  the  quality  of  the  environment  is  that  an 
employee's  legally  protected  terms,  conditions,  and  privileges  of  employ- 
ment include  the  right  to  a  working  environment  uncontaminated  by  dis- 
crimination.  As  the  argument  flows,  sexual  harassment — at  least  that  which 
is  persistent  and  oppressive — is  forbidden  discrimination  and  therefore 
should  not  be  allowed  to  exist  in  the  working  atmosphere  or  environment. 

The  most  expansive  decision  to  date  on  this  point  is  the  holding 
of  the  Court  of  Appeals  for  the  District  of  Columbia  in  Bundy  v.  Jackson. /34 
In  this  case,  the  circuit  court  found  that  where  an  employer  creates  or 
condones  a  substantially  discriminatory  work  environment,  regardless  of 
whether  the  complaining  employee  lost  any  tangible  job  benefits  as  a 
result  of  the  sexual  harassment,  it  violates  Title  VII.   As  seen  by  this 
court,  the  tainted  atmosphere  brought  about  by  sexual  harassment  is 
analogous  to  other  kinds  of  "environmental"  discrimination  deemed  to  be 
forbidden  under  Title  VII  such  as: 

—  Forcing  female  bank  workers  to  wear  uniforms  while  allowing 
males  to  wear  their  own  suits. /35 


32/  See,  e.g.,  Tomkins  v.  Public  Serv.  Elec.  5.  Gas  Co.,  422  F.  Supp.  553 

(D.N.J.  1976);  and  Corne  v.  Bausch  and  Lomb,  Inc.,  390  F.  Supp.  161 

(D.  Ariz.  1975). 
33/  Supra. 

34/  24  FEP  Cases  1155  (D.C.  Cir.  1981). 
35/  Carrol  v.  Talman  Federal  Savings  &  Loan  Ass'n.,  604  F.2d  1028  (7th  Cir. 

1979).   See  also  EEOC  v.  Sage  Realty  Corp.,  24  FEP  Cases  1521  (S.D.  N.Y. 

1981). 
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—  A  pattern  of  offensive  ethnic  slurs. /36 

—  Giving  female  physical  education  teachers  inferior  locker  and 
shower  facilities. /37 

—  White  plaintiff  has  standing  to  sue  employer  who  discriminates 
against  blacks,  since  she  has  statutory  right  to  a  work  environ- 
ment free  of  racial  prejudice. /38 

The  federal  courst  troubled  with  the  reach  of  this  position  have 
attacked  it  in  several  ways,  including  the  following: 

1.  In  Fisher  v.  Flynn,/39  the  First  Circuit  Court  of  Appeals  emphasized 
the  distinction  between  sexual  advances  of  an  individual  or  per- 
sonal nature  and  those  having  direct  employment  consequences.   The 
complained-of  acts  in  this  case  were  alleged  sexual  advances  of 

a  department  chairman,  but  the  court  found  plaintiff  had  failed 
to  allege  her  department  chairman  had  the  power  to  terminate  her 
or  to  effectively  recommend  such  action. 

2.  In  Tomkins  v.  Public  Service  Electric  and  Gas  Co.,/40  the  Third 
Circuit  held  that  sexual  harassment  of  a  female  employee  by  a 
male  supervisor  could  constitute  forbidden  sexual  discrimination, 
but  it  was  necessary  to  determine  whether  the  incident  was:   a 
"purely  personal"  one  or  one  having  direct  employment  consequences 
and  one  where  the  employer  knowingly  acquiesced  or  had  constructive 
knowledge  and  did  nothing. 

3.  Several  courts/41  have  made  the  point  that  Title  VII  rights  must 
be  balanced  against  the  unauthorized  use  of  the  statute  as  the 
vehicle  for  the  maintenance  of  personal  nonemployment  claims  so 
that  sexual  harassment  claims  must  be  tied  in  with  a  term  or 
condition  of  employment. 

Even  the  courts  that  have  taken  a  more  expansive  view  on  the  matter 
of  the  "quality  of  environment"  have  recognized  its  limitations.   For  example, 
in  Brown  v.  City  of  Guthrie. /A2  the  district  court  noted  that  "[t]his  does 
not  mean  that  every  time  a  supervisor  makes  sexually  oriented  advances  or 
comments  toward  an  employee  that  such  activity  would  violate  the  mandate  of 


36/  Cariddi  v.  Kansas  City  Chiefs  Football  Club,  Inc.,  568  F.2d  87  (8th  Cir. 

1977). 
37/  Harrington  v.  Vandalia-Butler  Board  of  Education,  585  F.2d  192  (6th  Cir. 

1978). 
38/  Waters  v.  Heublein,  Inc.,  547  F.2d  466  (9th  Cir.  1977). 
39/  598  F.2d  663  (1st  Cir.  1979). 
40/  568  F.2d  1044  (3rd  Cir.  1977). 
41/  See,  e.g..  Smith  v.  Rust  Engineering  Co.,  20  FEP  Cases  1172  (N.D.  Ala. 

1978)  and  Bundy  v.  Jackson,  19  FEP  Cases  828  (D.D.C.  1979). 
42/  22  FEP  Cases  1627  (W.D.  Okla.  1980). 
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Title  VII."   By  way  of  another  example,  in  Continental  Can  Co.  v.  State  of 
Minn. , /43  the  state  supreme  court  noted  that  "[the  state  law]  does  not  impose 
a  duty  on  the  employer  to  maintain  a  pristine  working  environment." 

It  would  appear  from  the  existing  case  law  that  the  strongest 
case  for  discrimination  because  of  sex  in  light  of  the  existing  environ- 
ment would  involve  the  following: 

1.  Disrespect  and  prejudice  which  is  "excessive  and  opprobrious. "/44 

2.  The  sexual  harassment  is  imposed  by  a  supervisor  or  manager  of 
the  employer ./A5 

3.  There  is  a  likely  if  not  real  nexus  between  resistance  to 
questioned  conduct  and  deprivation  of  opportunities . /46 

The  theory  of  employer  liability. — To  date,  the  federal  courts 
are  not  in  agreement  on  the  theory  under  which  an  employer  is  to  be  held 
liable  for  the  acts  of  its  employees.   The  different  approaches  taken  range 
from  requiring  some  variety  of  notice  to  the  employer  and  a  failure  on  its 
part  to  take  remedial  action  to  automatic  and  vicarious  liability.   Thus, 
for  example,  the  circuit  courts  have  reached  the  following  differing  opinions 
among  others: 

1.  An  employer  is  generally  chargeable  with  Title  VII  violations 
brought  about  by  discriminatory  practices  of  supervisors  but  if 

a  supervisor  contravenes  the  employer's  policy  without  the  employer's 
knowledge  and  the  consequences  are  rectified  upon  discovery,  then 
the  employer  may  be  relieved  from  liability  under  Title  VII. /47 

2.  The  trier  of  facts  must  determine  whether  the  alleged  incident 
was  a  "purely  personal"  one  or  one  having  direct  employment 
consequences  and  one  where  the  employer  knowingly  acquiesced  or 
had  constructive  knowledge  thereof  and  did  nothing. /48 


43/  Continental  Can  Co.  v.  State  of  Minn.,  22  FEP  Cases  1808  (Minn.  Sup. 

Ct.  1980). 
44/  See,  e.g..  Silver  v.  KCA  Inc.,  586  F.2d  138  (9th  Cir.  1978);  De  Grace 

V.  Rumsfield,  21  FEP  Cases  1444  (1st  Cir.  1980). 
45/  Some  five  cases  have  been  reported  involving  sexual  harassment  by 

coworkers  and  the  plaintiff  has  lost  in  all  but  one,  Kyriazi  v.  Western 

Electric,  18  FEP  Cases  924  (D.C.N. J.  1978). 
46/  See,  e.g.,  Barnes  v.  Costle,  561  F.2d  983  (D.C.  Cir.  1977);  Tomkins  v. 

Public  Service  Electric  and  Gas  Co.,  568  F.2d  1044  (3rd  Cir.  1977); 

and  Miller  v.  Bank  of  America,  600  F.2d  211  (9th  Cir.  1979). 
47/  Barnes  v.  Costle,  561  F.2d  983  (D.C.  Cir.  1977). 
48/  Tomkins  v.  Public  Service  Electric  and  Gas  Co.,  568  F.2d  1044  (3rd 

Cir.  1977). 
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3.   Title  VII  wrongs  are  in  the  nature  of  a  tort  for  which  the 
employer  is  liable  where  its  employees  are  acting  within  the 
course  of  their  employment . /49 

This  last  view  of  the  Ninth  Circuit  imposing  strict,  vicarious 
liability  on  the  employer  for  sexual  harassment  by  its  employees  absent 
any  fault  or  failing  by  the  employer  has  been  criticized  on  at  least  two 
grounds.   First,  the  view  would  apparently  presuppose  that  the  actions 
of  the  employee  are  unlawful  discriminatory  actions  but  in  the  sexual 
harassment  situation  the  act  which  forms  the  basis  for  the  action,  e.g., 
the  sexual  advance,  is  not  unlawful  per  se  and  may  be  a  "normal  and 
expectable"  social  act.   Second,  the  Ninth  Circuit  rejected  any  requirement 
on  the  part  of  the  plaintiff  to  seek  redress  through  the  personnel  depart- 
ment, and  this  position  has  not  been  accepted  by  courts  in  later  cases. /50 

The  EEOC  guidelines. — On  November  10,  1980,  the  Equal  Employment 
Opportunity  Commission  (EEOC)  published  in  the  Federal  Register  final  guide- 
lines on  discrimination  because  of  sexual  harassment . /51 

These  guidelines,  effective  as  of  November  10,  1980,  incorporate 
the  EEOC  view  that  sexual  harassment  is  an  unlawful  employment  practice 
and  thus  a  violation  of  Title  VII  of  the  Civil  Rights  Act  of  1964.   The 
guidelines  set  out  three  criteria  for  determining  whether  an  action  con- 
stitutes unlawful  behavior  as  follows: 

1.  When  submission  to  the  conduct  is  either  an  explicit  or  implicit 
term  or  condition  of  employment; 

2.  When  submission  to  or  rejection  of  such  conduct  by  an  individual 
is  used  as  the  basis  for  employment  decisions  affecting  such 
individual;  or 

3.  When  such  conduct  has  the  purpose  or  effect  of  unreasonably 
interfering  with  an  individual's  work  performance  or  creating 
an  intimidating,  hostile,  or  offensive  working  environment. 
(This  is  the  so-called  "quality  of  environment"  rule.) 

The  guidelines  state  that  EEOC  will  examine  the  circumstances 
of  the  employment  relationship  and  the  job  functions  individually  to 
determine  the  legality  of  particular  actions.   In  short,  the  legality  of 
a  particular  action  will  be  made  from  the  facts,  on  a  case-by-case  basis. 
(As  is  discussed  above,  the  concept  of  what  constitutes  actionable  sexual 
harassment  in  the  workplace  is  a  fuzzy  one  at  best  when  the  workplace 


49/  Miller  v.  Bank  of  America,  600  F.2d  211  (9th  Cir.  1979). 

50/  See,  e.g.,  Vinson  v.  Taylor,  23  FEP  Cases  37  (D.D.C.  1980);  and  Brown 
V.  City  of  Guthrie,  22  FEP  Cases  1627  (W.D.  Okla.  1980). 

51/  45  Fed.  Reg.  74676.   The  new  guidelines  followed  the  issuance  of  interim- 
final  guidelines  effective  April  11,  1980;  see  Bulletins  6016  and  6096. 
The  full  text  is  included  as  Appendix  C. 
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atmosphere  by  itself  can  make  the  case  for  a  violation.   More  fully,  the 
way  people  look  at  one  another,  the  language  used,  and  perhaps  even  the 
kind  of  jokes  told  could,  for  example,  be  alleged  to  create  a  sexually 
intimidating  atmosphere  and  hence  could  give  rise  to  Title  VII  complaints 
and  possible  litigation.) 

Under  the  Commission's  interpretation,  an  employer  will  be 
considered  responsible  for  its  acts  and  those  of  its  supervisors  and 
agents  with  respect  to  sexual  harassment  regardless  of  whether  such  acts 
complained  of  were  authorized  or  even  specifically  prohibited  and  "regard- 
less of  whether  the  employer  knew  or  should  have  known  of  their  occurrence." 
The  guidelines  provide  that  EEOC  will  determine  on  a  case-by-case  basis  in 
light  of  the  circumstances  whether  the  person  acts  in  either  a  supervisory 
or  agency  capacity. 

The  guidelines  also  provide  that  the  employer  is  responsible  for 
acts  of  sexual  harassment  by: 

1.  Fellow  employees  where  the  employer,  its  agents,  or  supervisory 
employees  knov;  or  should  have  known  of  the  conduct,  unless  the 
employer  can  rebut  such  apparent  liability  by  showing  that  it 
took  immediate  and  appropriate  corrective  action;  and 

2.  Nonemployees  where  the  employer,  its  agents,  or  supervisors 
know  or  should  have  known  of  the  conduct  and  failed  to  take 
immediate  and  appropriate  corrective  action.   In  these  situations, 
EEOC  will  consider  the  extent  of  the  employer's  control  and  any 
other  legal  responsibility  which  the  employer  may  have  with 
respect  to  the  conduct  of  such  nonemployees. 

The  new  guidelines  suggest  that  an  employer  should  take  such 
steps  as  affirmatively  expressing  strong  disapproval  of  sexual  harassment 
and  developing  appropriate  sanctions.   In  this  connection,  employers  are 
urged  to  advise  their  employees  of  their  rights  to  raise  the  issue  of 
sexual  harassment  and  provide  a  means  of  processing  such  complaints. 

Apparently  as  an  afterthought,  the  guidelines  also  provide  that 
where  employment  opportunities  or  benefits  have  been  granted  because  of 
an  individual's  submission  to  the  employer's  sexual  advances  or  requests 
for  sexual  favors,  the  employer  may  be  liable  for  unlawful  sex  discrimina- 
tion against  other  persons  who  are  qualified  for  but  denied  that  employment 
opportunity  or  benefit.   A  determination  of  who  will  be  entitled  to  relief 
in  this  situation  is  not  very  clear.   Among  those  who  presumably  are  dis- 
advantaged are:   those  females  who  rejected  the  sexual  advances;  those 
employees,  male  and  female,  who  did  not  receive  the  promotion.   In  short, 
this  provision  appears  to  open  up  a  new  line  of  litigation  which  could  be 
triggered  when  a  female  or  male  in  some  situations  is  actually  promoted 
or  otherwise  advanced. 

Where  the  law  stands. — The  Equal  Employment  Opportunity  Commission 
has  taken  a  very  expansive  position  in  its  guidelines  concerning  employer 
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liability  for  sexual  harassment.   In  constrast,  for  example,  the  Labor 
Department's  Office  of  Federal  Contract  Compliance  Programs  (OFCCP)  in 
proposed  rules  issued  in  December  1979  (Bulletin  5964),  which  would  amend 
the  guidelines  applicable  to  government  contractors  under  Executive  Order 
11246,  provides  a  much  more  "mainstream"  ban  on  discrimination  based  on 
sexual  advances  and  favors.   Under  the  OFCCP  view,  for  example,  the  only 
conduct  forbidden  is  that  of  "an  official  or  supervisor  who  is  authorized 
to  recommend  or  take  personnel  actions  affecting  employees." 

The  reality  that  EEOC  has  adopted  the  most  expansive  interpreta- 
tions expressed  by  the  courts  to  date  would  appear  to  signal  considerable 
court  involvement  in  the  resolution  of  what  constitutes  illegal  sexual 
harassment  under  Title  VII.   In  sum,  it  will  be  some  time  before  employers 
will  really  know  what  Title  VII  requires. 

Comparable  Worth 

Background . — As  in  the  case  of  sexual  harassment,  the  development 
of  case  law  establishing  the  reach  of  Title  VII  to  cover  "comparable  worth" 
has  been  slow  and  the  issue  is  not  fully  resolved  today.   Under  this  theory, 
a  violation  of  Title  VII  occurs  when  discriminatory  wage  differentials  exist 
between  traditionally  male  and  female  jobs  that  the  employers  value  equally 
despite  significant  differences  in  actual  job  content.   Until  recently, 
trial  courts  consistently  have  rejected  Title  VII  comparable  worth  claims. /52 

A  major  reason  for  the  rejection  of  such  claims  is  the  so-called 
Bennett  Amendment  to  Title  VII  which  reads  as  follows: 

[I]t  shall  not  be  an  unlawful  employment  practice 
under  this  subchapter  for  any  employer  to  differentiate 
upon  the  basis  of  sex  in  determining  the  amount  of 
wages  or  compensation  paid  or  to  be  paid  to  employees 
of  such  employer  if  such  differentiation  is  authorized 
by  the  provisions  of  [the  Equal  Pay  Act] . /53 

The  Equal  Pay  Act,  enacted  as  an  amendment  to  the  Fair  Labor 
Standards  Act  of  1938,  states  that  employers  shall  not  discriminate  on 
the  basis  of  sex  by  paying  different  wages  for  jobs  that  require  equal 
skill,  effort,  and  responsibility.  The  Act  creates,  however,  four  affirma- 
tive defenses  that  allow  differentials  in  wages  if  made  pursuant  to  a 
seniority,  merit,  or  incentive  system,  or  "any  other  factor  other  than 
sex." 


52/  See,  e.g.,  lUE  v.  Westinghouse  Electric  Corp.,  19  FEP  Cases  450  (D.N.J. 

1979);  Lemons  v.  City  &   County  of  Denver,  17  FEP  Cases  906  (D.  Colo. 

1978);  and  lUE  v.  Westinghouse  Electric  Corp.,  17  FEP  Cases  16  (N.D. 

W.  Va.  1977). 
53/  42  U.S.C.  Sect.  2000e-2(h)  (1976). 
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The  meaning  of  the  Bennett  Amendment  is  clearly  equivocal  and 
it  is  not  at  all  certain  Congress  had  an  understanding  of  the  amendment's 
intended  meaning  nor  did  the  EEOC  shed  much  light  in  the  early  going. 
In  fact,  EEOC  appeared  to  take  conflicting  positions  in  terms  of  its 
1965  guidelines  versus  its  opinion  letters.   When  the  1965  guidelines 
were  revised  by  EEOC  in  1972,  the  matter  was  in  effect  further  confused . /54 

Thus,  it  was  easy  to  see  why  the  courts — at  least  in  the  early 
going — rejected  gender-based  wage  discrimination  claims  for  admittedly 
unequal  work.   The  courts  tended  to  uniformally  treat  the  claims,  albeit 
under  Title  VII,  as  governed  by  the  provisions  of  the  Equal  Pay  Act,  i.e., 
the  two  statutes  must  be  construed  in  pari  materia. /55 

The  turn-around. — Some  recent  court  decisions  have,  however, 
modified  that  position.   In  Gunther  v.  County  of  Washington, /56  the  Ninth 
Circuit  held  that  Title  VII  encompassed  the  plaintiffs'  claim  of  gender- 
based  wage  discrimination  even  in  the  absence  of  a  showing  of  substantially 
equal  work.   The  case  involved  a  claim  by  four  women,  employed  as  matrons 
at  the  Washington  County,  Oregon  jail  that  they  had  been  denied  equal 
pay  for  substantially  equal  work,  i.e.,  equal  to  the  work  of  male  correction 
officers  and  deputy  sheriffs.   The  matrons  guarded  female  inmates  and  spent 
a  significant  portion  of  their  time  performing  clerical  tasks.   In  contrast, 
male  corrections  officers  and  deputy  sheriffs  guarded  many  more  prisoners 
but  performed  only  minimal  clerical  duties.   In  February  1973  the  matrons 
earned  $143  to  $272  per  month  less  than  the  male  corrections  officers  and 
deputy  sheriffs. 

Losing  in  the  lower  court,  the  matrons  appealed  and  the  Ninth 
Circuit  ruled  that  they  should  be  allowed  to  prove  that  some  of  the  wage 
discrepancy  between  the  two  groups  was  due  to  sex  discrimination.   The 
court's  position  was  that  where  employees  raise  equal  work  claims,  the 
standards  of  the  Equal  Pay  Act  apply,  but  that  the  Bennett  Amendment  does 
not  preclude  them  from  suing  to  protest  other  acts  of  discriminatory 
compensation. 

In  a  supplementary  opinion,  the  court  added  that  "a  plaintiff 
is  not  precluded  from  establishing  sex-based  wage  discrimination  under  some 
theory  compatible  with  Title  VII."   It  added  the  caveat,  however,  that 
"because  a  comparable  work  standard  cannot  be  substituted  for  an  equal  work 
standard,  evidence  of  comparable  worth  .  .  .  will  not  alone  be  sufficient 
to  establish  a  prima  facie  case." 


54/  The  1972  guideline  omits  any  reference  to  the  equal  work  formula  of  the 
Equal  Pay  Act  and  merely  states  that  because  of  the  Bennett  Amendment  a 
defense  based  on  the  Equal  Pay  Act  may  be  raised  in  a  Title  VII  pro- 
ceeding.  Thus,  there  may  be  an  implied  rejection  of  the  1965  guideline 
but  not  an  express  one. 

55/  See,  e.g.,  Orr  v.  Frank  R.  MacNeil  &  Son,  Inc.,  511  F.2d  166  (5th  Cir . 
1975);  Ammons  v.  Zia  Co.,  448  F.2d  177  (10th  Cir.  1971);  and  Howard  v. 
Ward  County,  418  F.  Supp.  493  (D.N.D.  1976). 

56/  602  F.2d  885  (9th  Cir.  1979). 
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The  Tenth  Circuit  also  appears  to  be  leaning  in  the  same  direction, 
although  it  has  reached  apparently  conflicting  results  in  two  cases.   In 
Fitzgerald  v.  Sirloin  Stockade, /57  the  court  affirmed  a  lower  court  decision 
that  the  Equal  Pay  Act  standards  did  not  apply  to  the  claim  of  sex-based 
wage  discrimination  brought  by  a  female  employee  who  assumed  a  substantial 
portion  of  a  male  advertising  manager's  duties,  even  though  she  was  not 
qualified  to  perform  all  of  his  duties.   The  court  ruled  that  the  Bennett 
Amendment  did  not  prohibit  this  claim  "since  this  is  not  a  case  in  which 
discriminatory  activity  is  specifically  sanctioned  under  the  Equal  Pay  Act 
exceptions  and  liability  is,  nonetheless,  sought  under  Title  VII." 

The  same  court,  however,  ruled  in  Lemons  v.  City  of  Denver  /58 
that  a  city  that  paid  its  nurses  comparably  to  noncity  nurses  did  not 
violate  Title  VII  despite  the  nurses'  claim  that  they  were  paid  less  than 
other  city  employees  with  whom  they  should  be  compared.   Of  perhaps  most 
interest,  the  court  ruled  on  the  basis  that  the  trial  court  had  found  that 
"the  city  draws  no  distinction  between  male  and  female  employees."   More 
generally,  it  opined  that  "to  establish  a  case  of  discrimination  under 
Title  VII,  one  must  prove  a  differential  in  pay  based  on  sex  for  performing 
'equal'  work."   In  short,  the  Lemons  case  did  not  allege  a  discriminatory 
classification  system  as  was  the  claim  in  the  Gunther  case. /59 

The  Third  Circuit  in  lUE  v.  Westinghouse  Electric  Corporation  /60 
reversed  the  judgment  of  the  trial  court  and  permitted  women  who  alleged 
that  the  employer's  present  wage  structure  continued  an  earlier  discrimina- 
tory wage  policy  to  maintain  a  claim  under  Title  VII.   More  specifically, 
the  plaintiffs  alleged  the  company's  wage  structure  was  derived  from  one 
established  in  the  late  1930s  at  which  time  the  job  classifications  were 
allegedly  segregated  by  sex.   The  plaintiffs  contended  that  the  new  wage 
scale  embodied  the  deliberately  discriminatory  policy  of  the  prior  plan. 

The  court  allowed  the  action  even  though  the  women  admitted  they 
would  not  prove  that  the  jobs  filled  predominantly  by  women  were  the  same 
as  the  jobs  performed  predominantly  by  men.   The  court- held  that  the  Bennett 
Amendment  did  not  authorize  "the  explicit  discrimination  in  compensation" 
the  employer  allegedly  practiced. 

A  dissenting  judge  offered  the  following  in  part: 

.  .  .  The  majority  opinion  describes  a  case  in  which 
sex-based  wage  discrimination  and  liability  under 


57/  22  FEP  Cases  262  (10th  Cir.  1980). 

58/  22  FEP  Cases  959  (10th  Cir.  1980). 

59/  It  is  also  interesting  to  note  how  the  comparable  worth  theory  stirred 
the  trial  court  which  stated  that  the  comparable  worth  cause  of  action 
is  "pregnant  with  the  possibility  of  disrupting  the  entire  economic 
system  of  the  United  States";  17  FEP  Cases  906,  907  (D.  Colo.  1978). 

60/  23  FEP  Cases  588  (3rd  Cir.  1980). 
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[Title  VII]  will  be  established  by  evidence  that  an 
express  policy  of  sex-based  wage  discrimination 
exists  at  [the  facility  in  question].   If  I  under- 
stood the  case  to  involve  only  this  issue,  I  would 
join  in  the  court's  order.   However,  I  understand 
the  union  to  be  asking  the  court  to  adopt  the  position 
that  a  plaintiff  can  prove  a  claim  under  Title  VII 
on  a  sex-based  wage  discrimination  theory  through 
comparisons  of  the  worth  of  comparable  work;  that  is, 
through  comparisons  of  the  value  of  different  jobs 
to  the  wages  paid  for  performing  those  jobs.   Since 
I  believe  Congress  adopted  the  Bennett  Amendment 
...  to  prevent  plaintiffs  from  proving  sex-based 
wage  discrimination  claims  under  Title  VII  with 
evidence  of  the  worth  of  comparable  work,  I  dissent. 

One  other  case  bears  noting.   Although  a  district  court  opinion, 
the  court  in  Gerlach  v.  Michigan  Bell  Tel.  Co.  /61  appears  to  be  seeking  a 
middle-ground  position.   In  this  case,  the  plaintiffs  alleged  that  the 
employer  had  classified  their  position  as  clerical  because  it  was  held 
predominantly  by  women  and  then  had  underpaid  them  because  the  position  was 
clerical.   The  charge  was  also  made  that  the  employer  had  undervalued  their 
work  even  though  this  work  and  that  of  the  employer's  male  employees  were 
of  equal  or  comparable  worth.   The  court  held  that  neither  the  Equal  Pay 
Act  nor  the  Bennett  Amendment  can  be  construed  to  authorize  a  discriminatory 
classification  scheme.   Thus,  the  claim  of  a  discriminatory  classification 
approach  is  actionable  under  Title  VII.   The  court  went  on  to  indicate 
that  underevaluation  by  itself  does  not  violate  Title  VII.   More  fully, 
the  court  offered  the  view  that  "[a]lthough  comparable  worth/underevaluation 
may  be  relevant  evidence  under  a  theory  of  discrimination,  it  will  not  estab- 
lish a  cause  of  action  for  sex-based  discrimination." 

Where  to  next? — The  U.S.  Supreme  Court  has  agreed  to  hear  the 
appeal  in  the  Gunther  case/62  and  may  well  take  up  the  Westinghouse  decision 
also.   Whether  or  not  a  Supreme  Court  ruling  will  be  definitive  is  not  clear. 
Part  of  the  problem  is  that  there  was  extensive  congressional  confusion 
over  the  meaning  of  the  Bennett  Amendment  so  it  is  difficult  to  boldly 
take  either  a  "brdad"  or  "narrow"  reading  of  the  amendment.   Further,  the 
EEOC — at  least  until  recently — has  pressed  the  view  that  Title  VII  is 
applicable  to  situations  where  the  wage  rates  for  jobs  held  predominantly 
by  women  were  set  lower  than  the  wage  rates  for  jobs  held  predominantly 
by  men.   Further,  the  Office  of  Federal  Contract  Compliance  Programs  (OFCCP) 
in  the  Department  of  Labor  has  indicated  in  recently  issued  guidelines 
on  sex  discrimination  that  "compensation  practices  with  respect  to  any 
jobs  where  males  or  females  are  concentrated  (i.e.,  the  members  of  the 
opposite  sex  are  underutilized)  will  be  scrutinized  closely  to  assure  that 


61/  24  FEP  Cases  69  (E.D.  Mich.  1980), 
62/  49  LW  3321  (Nov.  3,  1980). 
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sex  has  played  no  role  in  setting  of  levels  of  pay. "/63   Thus,  the 
compliance  agencies  appear  to  be  committed  to  establishing  a  "narrow" 
interpretation  of  the  Bennett  Amendment. 

One  thing  is  certain.   Anything  short  of  an  absolute  limitation 
(legislative  or  judicial)  on  the  scope  of  Title  VII  to  the  Equal  Pay  Act's 
equal  work  standard  will  leave  room  for  a  "comparative  worth"  argument 
as  part  of  a  claim  of  gender-based  wage  discrimination.   This  then  is 
one  more  area  where  the  employer  must  wait  and  see  to  find  out  the  eventual 
reach  of  the  law. 


Preferential  Treatment:   The 
Dilemma  and  the  Outlook 

Any  employer,  even  one  following  neutral  employment  policies,  may 
find  itself  in  violation  of  one  or  more  nondiscrimination  obligations  if 
its  employment  practices,  although  fair  in  form,' are  discriminatory  in 
operation.   Indeed,  regardless  of  the  employer's  intent,  a  prima  facie 
case  may  be  made  if  it  can  be  shown  that  employment  practices  have  a  sta- 
tistically significant  adverse  effect  on  some  protected  class. /64  This 
underrepresentation  theory — deadly  in  its  own  right — has  particularly 
troublesome  overtones  for  a  federal  contractor  subject  to  Executive  Order 
No.  11246  and  the  laws/ 65  mandating  "affirmative  action."   For  those 
employers  who  must  implement  plans  that  include  preferential  treatment 
of  minorities,  women,  the  handicapped,  and  Vietnam-era  veterans,  the 
liability  exposure  is  much  greater.   Such  employers  are  exposed  to  "re- 
verse discrimination"/ 66  and  breach  of  contract  suits/67  brought  by  the 
nonpreferred  "victims"  of  their  plans  as  well  as  to  the  sanctions  under 
its  government  contract  obligations  for  inadequate  plans. 

This  "dilemma"  is  not  new;  it  has  been  a  part  of  the  scene  for 
a  number  of  years.   However,  three  facets  add  to  the  prospects  for  future 


63/  Federal  Register,  December  30,  1980,  at  p.  86250.   These  final  regulations 
were  withdrawn  on  January  28,  1981.   The  OFCCP  has,  however,  indicated 
that  it  is  pressing  the  "comparative  worth"  issue  in  at  least  two  cases 
still  in  process  administratively. 

64/  See,  e.g.,  Albemarle  Paper  Co.  v.  Moody,  422  U.S.  405  (1975)  (Back-Pay 

Relief  for  Employment  Discrimination  and  Interpretation  of  Law  on  Employee 
Testing:   A  Landmark  U.S.  Supreme  Court  Decision  in  Albemarle  Paper 
Company  v.  Moo(}y,  MAPI)  . 

65/  See,  e.g..  Section  402  of  the  Vietnam  Era  Veterans  Readjustment  Assistance 
Act  of  1974  and  Section  503  of  the  Rehabilitation  Act  of  1973. 

66/  See,  e.g.,  McAleer  v.  American  Tel.  &  Tel.  Co.,  416  F.  Supp.  435  (D.D.C. 
1976)  (money  damages  awarded  to  male  denied  promotion  pursuant  to  consent 
decree  that  provided  for  promotion  of  less  senior  female  as  part  of 
remedy  for  past  sex  discrimination). 

67/  See,  e.g.,  Southbridge  Plastics  Div.  v.  Local  759,  Int'l.  Union  of  Rubber 
Workers,  565  F.2d  913  (5th  Cir.  1978)  (EEOC  and  employer  entered  concili- 
ation agreement  that  provided  for  use  of  remedial  quotas  to  determine  lay- 
offs; court  invalidated  plan  because  contrary  to  collective  bargaining 
agreement) . 
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concern.   The  first  is  the  U.S.  Supreme  Court's  "side  door"  approval  of 
preferential  treatment;  the  second  is  the  burgeoning  challenge  to  employers 
of  the  dictates  of  the  program;  and  the  third  is  the  "backlog"  of  unresolved 
rules  and  issues  now  before  the  OFCCP.   This  memorandum  turns  to  these 
three  facets  next. 

The  Supreme  Court  and 
"Affirmative  Action" 

Basically,  the  nondiscrimination  obligation  is  a  "color  blind" 
standard  and  this  is  the  theme  of  Title  VII  expressed  in  terms  of  equal 
opportunity.   The  introduction  of  Executive  Order  11246  and  its  precursors 
has  led  to  another  approach  under  a  theme  of  equality  of  results.   The 
simple  question  posed  by  the  coexistence  of  Executive  Order  11246  and 
Title  VII  is  how  can  race-conscious  decision  making  ever  be  reconciled  with 
the  law  that  requires  race-free  policies  in  all  facets  of  the  employment 
process.   Proponents  have  obviously  provided  a  rationalization  for  the 
seeming  inconsistency  of  the  two  mandates,  but  until  recently  the  courts 
had  not  ruled.   The  U.S.  Supreme  Court  has  now  handed  down  three  decisions 
bearing  on  this  "dilemma"  for  employers — Bakke, /68  Weber ,/_69  and  Fullilove . /70 
The  net  result  is  that  the  seeming  contradiction  has  the  support  of  the 
judiciary. 

To  better  appreciate  what  this  means,  a  brief  recap  of  these 
three  holdings  is  necessary.   In  Bakke,  the  Supreme  Court  divided  the 
"affirmative  action"  dispute  down  the  middle  by  ruling,  5-4,  that  state 
educational  institutions  need  not  be  color  blind  in  confronting  the  reali- 
ties of  race  with  "a  properly  devised  admissions  program,"  while  striking 
down,  in  another  5-4  split,  the  particular  admissions  program  before  it — 
a  program  that  set  aside  a  specific  number  of  places  in  which  only  dis- 
advantaged minorities  could  compete. 

Because  the  decision  involved  six  separate  opinions,  it  is  diffi- 
cult to  state  unequivocally  what  the  precedential  value  of  the  holding  is. 
Nonetheless,  in  hindsight  and  in  light  of  the  Fullilove  holding,  it  appears 
possible  to  conclude  that  Bakke,  at  least  in  terms  of  Justice  Powell's 
pivotal  vote,  stdnds  for  the  proposition  that  if  racial  quotas  are  to  be 
imposed  at  all,  they  should  be  imposed  in  a  deliberate  and  cautious  manner 
and,  probably,  by  a  more  broadly  accountable  body  than  the  Regents  of  the 
University  of  California.   If  this  is  a  reasonable  reading,  it  means  the 
Court  is  stressing  "process  and  structure"  as  independently  significant 
dimensions  of  constitutional  validity  under  equal  protection  law,  i.e., 
the  fourteenth  and  fifth  amendments. Ill     Restated,  it  means  that  either 


68/  Regents  of  the  University  of  California  v.  Bakke,  438  U.S.  265  (1978); 

see  MAPI  Memorandum  G-103,  July  28,  1978. 
69/  United  Steelworkers  v.  Weber,  443  U.S.  193  (1979);  see  MAPI  Bulletin 

5889,  July  2,  1979. 
70/  Fullilove  v.  Klutznick,  100  S.  Ct.  2758  (1980);  see  MAPI  Memorandum 

G-120,  July  23,  1980. 
71/  For  a  fuller  discussion  of  this  analysis,  see  Tribe,  Perspectives  on 

Bakke:   Equal  Protection,  Procedural  Fairness  or  Structural  Justice, 

92  Harv.  L.  Rev.  864  (1979). 
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the  group  imposing  the  race-conscious  remedy  and  methods  and/or  the 
procedures  followed  to  conclude  its  use  is  necessary  could  be  critical 
in  a  Supreme  Court  review  of  a  constitutional  challenge. 

In  Weber,  the  Court  considered  for  the  first  time  the  legality 
of  affirmative  action  initiated  by  a  private  employer  without  a  judicial 
finding  of  past  discrimination.   The  Court  held  in  a  5-2  decision  that 
Title  VII  of  the  Civil  Rights  Act  of  1964  does  not  prohibit  all  voluntary 
affirmative  action  designed  to  eliminate  manifest  racial  imbalance  in 
traditionally  segregated  job  categories.   As  in  Bakke ,  however,  the  impli- 
cations of  Weber  are  not  clear. Ill     In  Weber  the  Court  approved  hiring  or 
advancement  quotas — specifically,  a  50  percent  black  quota — exceeding  the 
representation  of  blacks  in  the  local  labor  force.   No  apparent  limiting 
principle  was  enunciated  nor  was  there  any  discussion  of  the  reality  that 
exceeding  parity  for  one  minority  may  be  unfair  to  other  minorities  and 
women.   In  essence,  the  Court  majority  seemed  to  be  saying  that  Title  VII 
permits  the  use  of  "all  means"  to  achieve  its  end  of  remedying  employment 
discrimination  but  in  so  saying  failed  to  propose  any  limits  on  this 
approach.   Weber  like  Bakke  begged  for  further  Court  discussion  of  reverse 
discrimination.   Thus,  the  Fullilove  case  had  the  potential  of  having 
rather  broad  significance  because  it  was  the  next  case  in  which  the  question 
before  the  Court  dealt  with  the  validity  of  race-conscious  policies  adopted 
to  remedy  discrimination. 

In  Fullilove,  the  Court  in  a  6-3  decision/73  ruled  that  the 
congressional  imposition  of  minority  "set-asides"  as  a  tool  for  eliminating 
past  discrimination  against  minorities  was  a  valid  means  to  accomplish 
constitutional-congressional  objectives  and  did  not  violate  the  equal 
protection  component  of  the  due  process  clause  of  the  Fifth  Amendment.   At 
issue  in  the  case  was  a  provision  of  the  1977  Public  Works  Act  reserving 
at  least  10  percent  of  $4  billion  in  federal  funds  for  minority  enterprises. 

After  only  three  decisions  on  "affirmative  action, "/74  it  is  at 
once  clear  that  the  Supreme  Court  can  expect  to  see  a  raft  of  future 
litigation  aimed  at  clarifying  its  decisions.   But  barring  some  giant 
step  backward/ 75  by  the  Court,  it  appears  that  the  use  of  race  as  an  explicit 


72/  There  were  four  opinions — a  five-justice  majority  holding,  a  separate 
concurring  opinion,  and  two  dissenting  opinions.   Two  justices  did 
not  participate. 

73/  The  Court's  decision  includes  five  opinions:   a  judgment  of  the  Court; 
two  concurring  opinions  and  two  dissenting  opinions.   Thus,  the 
individual  cases  leading  to  the  "trilogy"  of  decisions  share  equally 
the  precedential  confusion  brought  about  by  split  opinions  and  vigorous 
dissents. 

74/  Some  refer  to  this  trilogy  as  the  "reverse  discrimination"  decisions. 

75/  It  would  now  appear  that  with  the  Court  upholding  the  government's  power 
of  regulation  and  allocation  by  race,  a  retreat  in  the  near  term  will 
be  impossible.   The  most  "immediate"  relief  possible  would  seem  to  be 
legislative,  i.e.,  a  congressional  enactment  disavowing  "affirmative  action." 
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basis  of  government  regulation  has  now  been  fully  sanctioned.   Even  though 
the  dissenters  have  been  numerous,  the  practical  result  is  that  the  "dilemma" 
acutely  felt  by  employers  subject  to  both  Title  VII  and  Executive  Order  11246 
is  now  set  in  concrete. 

The  OFCCP  and  the  Numbers  Game: 


The  Firestone  Case 

Justice  Rehnquist  in  his  dissent  in  Weber  wrote  as  part  of  his 
conclusion  that: 

There  is  probably  no  device  more  destructive 
to  the  notion  of  equality  than  the  numerous  clauses 
— the  quota.   Whether  described  as  "benign  discrimi- 
nation" or  "affirmative  action,"  the  racial  quota 
is  nonetheless  a  creator  of  castes,  a  two-edged 
sword  that  must  demean  one  in  order  to  prefer 
another  .  .  . 

But  regardless  of  the  theoretical  merits  of  the  quota  obligation 
or  "numbers  game,"  it  is  the  very  essence  of  the  government  contract  non- 
discrimination program  and  it  is  in  the  setting  of  "goals"  where  the 
practical  problems  lie.   The  best  way  to  illustrate  this  is  to  examine  a 
recent  controversy  between  OFCCP  and  a  government  contractor — the  Firestone 
case. 

To  highlight  the  facts,  in  February  1980,  OFCCP  issued  an 
administrative  complaint  charging  the  Firestone  Tire  and  Rubber  Company 
with  shortcomings  in  the  "affirmative  action  plan"  (AAP)  for  one  of  its 
smaller  facilities.   The  alleged  deficiencies  which  made  the  AAP  un- 
acceptable were  a  failure  to  declare  underutilization  of  minorities  in 
various  job  groups,  a  failure  to  establish  goals  and  timetables,  a  failure 
to  include  "adequate  action-oriented  programs  to  correct  problem  areas 
in  job  groups  and  organizational  units."   The  company  admitted  that  the 
plan  did  not  declare  underutilization  according  to  OFCCP's  interpretation 
of  the  regulations,  but  it  contended  that  it  was  fully  complying  with 
Executive  Order  11246. 

More  fully,  OFCCP  was  arguing  that  its  "numerical  disparity  test" 
was  not  employed  by  the  company.   This  test/76  requires  that  "[w]henever 
the  percentage  in  a  job  or  group  of  jobs  of  total  minorities,  or  any  minority 
group  exceeding  2  percent  or  more  of  the  labor  area,  or  of  women  is  lower 
than  the  percentage  of  such  persons  available  in  that  job  category  within 
the  applicable  labor  area,  the  affirmative  action  program  must  specifically 
state  that  underutilization  exists  in  that  category."   The  test  purports 
to  be  the  "correct  way"  to  determine  underutilization  and  thus  comply  with 


76/  It  is  spelled  out  as  part  of  "Technical  Guidance  Memo.  No.  1,"  an 

internal  memorandum  from  the  Director  of  OFCCP  to  all  contract  compli- 
ance officers  issued  February  22,  1974. 


651 


MAPI  IR-55 


the  regulations  which  define  underutilization  as  having  fewer  minorities 
or  women  in  a  particular  job  group  than  would  "reasonably"  be  expected  by 
their  availability. Ill 

The  Firestone  defense  was  that  the  test  it  employed — a  5  percent 
test  of  statistical  significance — would  reflect  "whether  there  are  fewer 
minorities  or  women  than  would  reasonably  be  expected  by  their  availability" 
and  so  its  AAP  was  not  deficient.   Therefore,  it  refused  to  change  its  AAP 
and  the  issue  was  submitted  to  an  administrative  law  judge  under  OFCCP's 
expedited  hearing  rules. 

In  June  1980,  the  law  judge  found/78  that  while  the  government's 
"test"  might  be  the  proper  interpretation  of  the  regulation,  it  amounted 
to  a  "substantive  change  in  the  rule"  and  therefore  to  have  full  force  and 
effect  had  to  be  "duly  promulgated,"  i.e.,  formally  published  for  notice 
and  public  comment,  and  since  it  was  not,  it  could  not  be  given  the  force 
of  law.   The  law  judge  ordered  the  complaint  to  be  dismissed.   As  a  "side 
bar"  issue — although  a  very  significant  one — the  law  judge  apparently 
accepted  the  company's  determination  and  interpretation  that  "availability" 
analysis  for  "major  job  groups"  meant  groups  of  50  or  more  people. 

The  next  development  in  the  case  was  a  July  1980  ruling/79  by 
the  Secretary  of  Labor  overruling  the  lav;  judge's  opinion.   The  Secretary 
ordered  Firestone/80  debarred  from  "all  current  and  future  government 
business. " 

The  Secretary  ruled  that  the  government's  test  was  an  "interpretive 
statement"  not  subject  to  formal  rule  making  and  was  thus  valid  and  the  only 
method  cognizable  under  the  regulations.   He  therefore  opined  as  a  "conclusion 
of  law"  that  the  5  percent  statistical  significance  test  was  inappropriate 
in  computing  underutilization.   Finally,  he  held  that  "major"  job  group 
analysis  could  not  be  limited  to  job  groups  of  50  or  more  persons.   Rather, 
a  contractor  "must  conduct  a  utilization  analysis  for,  at  least,  those  job 
groups  that  are  major  by  virtue  of  their  importance  .  .  .  regardless  of 
size." 

The  company  appealed  the  decision  to  the  federal  courts  and  was 
granted  a  temporary  restraining  order  pending  a  decision  on  the  merits. 
On  February  12,  1981,  the  District  Court  for  the  Eastern  District  of  Texas 
handed  down  an  opinion  supporting,  in  essence,  the  findings  of  the  law 
judge.   More  specifically,  the  court  ruled  that  the  test  in  question  had 
"a  substantial  impact  on  government  contractors,  and  thus  fairness  requires 


ll_l    41  CFR  Part  60-2. 11(b). 

78/  BNA,  109  Daily  Labor  Report  at  D-1  (June  4,  1980). 

79/  BNA,  137  Daily  Labor  Report  at  E-1  (July  15,  1980). 

80/  Under  the  OFCCP  rules,  compliance  is  required  company-wide  even  though 

it  is  measured  facility-by-facility.   Thus,  a  failure  of  a  single  facility 
to  comply  can  lead  to  the  debarment  of  the  entire  company. 
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that  the  notice  and  comment  procedures  apply. "/81  As  to  the  Secretary's 
conclusion  as  to  "major  job  groups,"  the  court  held  that  "[i]f  the  Secre- 
tary's interpretation  of  'major  job  groups'  is  to  be  binding,  it  must  be 
promulgated  pursuant  to  the  notice  and  comment  requirements.  ...   As 
an  interpretive  rule,  the  Court  declines  to  give  it  any  weight."   The 
court  concluded  by  "vacating"  the  government's  test  and  remanding  the  case 
to  the  Secretary  for  further  proceedings  consistent  with  the  opinion.   No 
appeal  has  been  filed  to  date. /82 

This  case  very  graphically  illustrates  the  clearly  inconsistent 
views  of  those  that  allege  a  "goal"  is  not  a  "quota"  and  insist  that  the 
AAP  is  only  an  "outreach"  effort . 783  The  reality  as  demonstrated  in  the 
Firestone  controversy  is  that  when  "underutilization"  is  a  "numerical 
disparity"  which  must  be  "identified"  and  "remedied"  by  developing  "specific 
goals  and  timetables  for  the  prompt  and  full  achievement  of  equal  opportunity," 
the  program  is  a  quota  approach.   As  such,  the  program  remains  a  very  per- 
plexing and  confusing  hurdle  for  employers  regardless  of  their  dedication 
to  equal  employment  opportunity. 


81/  Firestone  Tire  and  Rubber  Company  v.  Marshall,  24  FEP  Cases  1699  (1981). 
82/  In  light  of  the  new  Administration,  it  is  not  clear  an  appeal  will  be 

deemed  appropriate. 
83/  Ironically,  when  the  Wall  Street  Journal  on  July  22,  1980  published  the 

editorial  highly  critical  of  the  Secretary's  Firestone  ruling,  the 

Department  of  Labor  responded  with  a  letter  to  the  editor  stating  in 

part: 

We  believe  that  it  is  well  within  the  authority 
of  the  federal  government  to  require  outreach  by 
federal  contractors  to  find  qualified  minorities  and 
women  before  the  contractor's  employment  situation 
is  so  bad  that  actual  discrimination  could  be  demon- 
strated merely  through  the  use  of  statistics.   Indeed, 
thousands  of  federal  contractors  are  engaging  in 
these  outreach  activities  without  substantial  cost 
or  difficulty,  but  having  the  beneficial  effect  of 
providing  job  opportunities  for  many  people  who 
would  not  otherwise  have  them. 

There  is  an  old  saying  among  lawyers  that  when 
the  law  is  on  your  side  you  argue  the  law;  when  the 
facts  are  on  your  side  you  argue  the  facts;  when 
you  have  neither  the  law  nor  the  facts,  you  pound 
the  table.   I  am  confident  that  the  judicial  process 
will  ultimately  determine  who  has  been  arguing  law 
and  facts  in  this  case,  and  who  has  been  pounding 
the  table. 
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The  OFCCP  Agenda 

In  looking  ahead,  it  is  fair  to  state  that  the  OFCCP  has  a  number 
of  far-reaching  issues  to  resolve  in  its  operation  of  the  government  contract 
program.   The  first  order  of  business  would  appear  to  be  a  revision  of  the 
regulations  relating  to  government  contractor  requirements  for  affirmative 
action  programs. 

New  affirmative  action  rules. — As  far  back  as  December  1979,  the 
OFCCP  issued  a  lengthy  proposed  revision  of  its  affirmative  action  rules. /84 
These  changes  were  designed  in  part  to  reflect  the  consolidation  of  the 
contract  compliance  program  under  OFCCP  in  October  1978. /85 

On  December  30,  1980,  OFCCP  published  a  final  revision  of  the 
rules/86  but  the  Reagan  Administration  acted  promptly  to  suspend  them. /87 
This  revision  would  have  accomplished  the  following,  among  other  things: 

—  Amended  the  preaward  program  so  that  such  a  review  would  only 
be  required  if  the  establishment  has  at  least  250  employees  and 
a  compliance  review  has  not  been  conducted  in  the  24  months 
immediately  preceding  the  notice  of  award.   (Currently  there  is 
no  size  cutoff  and  the  time  cutoff  is  a  review  in  the  past  12 
months).   However,  another  part  of  the  revision  provided  the 
OFCCP  director  with  discretionary  authority  to  conduct  such 
reviews  regardless  of  these  new  cutoffs.   In  addition,  the 
director  would  have  the  authority  to  request  a  contracting  agency 
to  delay  the  award  if  a  compliance  review  is  not  completed  or 

if  an  alleged  issue  of  noncompliance  has  not  been  resolved. 

—  Allowed  "third  parties"  to  file  complaints.   Under  this  change 
the  new  rules  would  allow  third  parties  to  file  class-type 
complaints  alleging  discrimination  without  authorization  from 
the  "discrirainatees." 

—  Expanded  the  number  of  complaints  processed  by  OFCCP.   Under  the 
revision,  all  systemic  and  class  complaints  would  be  retained, 
investigated,  and  resolved  by  OFCCP  unless  the  Equal  Employment 
Opportunity  Commission  (EEOC)  requested  referral  to  avoid  dupli- 
cation.  OFCCP  would  also  investigate  and  resolve  individual 
complaints,  on  file  with  OFCCP  at  the  commencement  of  a  compliance 
review,  against  the  contractor  establishment  if  such  resolution 
did  not  unduly  delay  completion  of  the  compliance  review. 

—  Provided  a  new  section  dealing  with  show-cause  notices  and  notices 
of  violation.   This  section  would  give  a  labor  union  the  opportunity 


84/  See  MAPI  Bulletin  5964. 

85/  See  MAPI  Bulletin  5779. 

86/  See  MAPI  Bulletin  6110. 

87/  46  Fed.  Reg.  18,  January  28,  1981  at  9084. 


654 


MAPI  IR-55 


to  participate  in  conciliation  discussions  "to  the  extent  those 
discussions  relate  to  [any  proposed  change  in  the  collective 
bargaining  agreement]  prior  to  any  resolution  or  agreement  between 
OFCCP  and  the  contractor  relating  to  such  matters."   The  revision 
also  provided  that  OFCCP  would  give  written  notice  to  the  union 
"of  any  onsite  investigation  of  compliance  with  the  executive 
order  or  with  Section  402  or  503  at  the  same  time  the  contractor 
is  notified." 

Some  "substantive"  issues. — Beyond  the  necessity  to  revise  and 
issue  basic  rules  impacting  procedure  and  program  requirements,  OFCCP  has 
been,  in  effect,  challenged  to  respond  to  a  number  of  substantive  concerns 
and  issues.   Briefly  highlighted,  these  include: 

—  Paperwork  burden. — The  OFCCP  requirements  create  what  some  have 
called  a  "paperwork  monstrosity"  involving  the  development  of 
individual  AAPs  for  each  company  facility  with  50  or  more 
employees.   Beyond  this,  OFCCP  has  in  the  past  suggested  addi- 
tional reporting  would  be  appropriate. 

Also  related  to  the  burden  issue  is  the  paperwork  evaluation 
process  built  into  the  compliance  process.   Given  that  it  is  more 
and  more  common  to  find  employment  data  stored  in  reels  of 
computer  tape  and  the  compliance  officers  want  a  "full"  record 
of  past  employment  decisions,  the  process  is  costly,  time  con- 
suming, and  full  of  pitfalls  such  as  maintaining  confidentiality 
of  data. 788 

—  Legal  constraints. — Compounding  the  contractor's  compliance  woes, 
OFCCP  has  consistently  taken  the  position  that  its  authority  under 
Executive  Order  11246  is  not  bound  by  the  constraints  of  Title  VII. 
This  position  is  the  basis  for  OFCCP 's  legal  theory  on  such  issues 
as  seniority  and  back-pay.   More  specifically,  the  OFCCP  contends 
that  a  seniority  system  that  is  lawful  under  Title  VII/89  may  still 
violate  the  executive  order.   The  question  is  one  of  the  issues 
involved  in  EEOC  v.  Trucking  Management,  Inc.,  a  case  pending 
before  the  District  of  Columbia  Court  of  Appeals. 


88/  See,  e.g..  Prudential  Insurance  Company  v.  Marshall,  F.  Supp.  , 

D.  N.J.  1980).   (Company  agreed  in  a  consent  decree  to  disclose  employ- 
ment computer  tapes  after  working  out  a  compromise  to  protect  confi- 
dentiality and  to  limit  pre-1976  liability.   It  is  not  clear,  but  it 
is  possible  that  without  going  to  court  the  company  could  not  have 
protected  the  confidentiality  of  data  disclosed.) 

The  entire  "confidentiality"  issue  is  confused  since  OFCCP ' s  rules  per- 
taining to  disclosure  must  be  rewritten  as  a  result  of  the  U.S.  Supreme 
Court  opinion  in  Chrysler  Corporation  v.  Brown,  441  U.S.  281  (1979) 
(MAPI  Memorandum  G-109) . 
89/  See,  e.g..  Teamsters  v.  U.S.,  431  U.S.  324  (1977);  MAPI  Memorandum  IR-52. 
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As  to  back  pay,  OFCCP  contends  that  the  executive  order  provides 
the  authority  to  assess  back-pay  settlements  which  OFCCP  admits 
provides  the  program  with  a  significant  "carrot  and  stick." 
Theoretically,  however,  it  is  difficult  to  justify  such  "clout" 
under  a  program  dealing  with  government  contract  work  where  all 
the  commitments  are  prospective  in  nature.   It  is  anticipated 
that  the  "back-pay"  issue  will  reach  the  federal  courts  in  the 
not  too  distant  future. 

—  Program  authority  in  general. — Given  the  onerous  nature  of  the 
contract  program,  it  can  be  no  surprise  that  the  "legality"  of 
the  program  in  general  has  been  tested  in  the  courts.   Indeed, 
it  has  probably  long  been  assumed  that  such  a  legal  challenge 
would  be  useless  based  on  the  numerous  Circuit  Court  of  Appeals 
decisions  upholding  the  authority  delegated  by  the  order . /90 
However,  the  Fourth  Circuit  in  Liberty  Mutual  Insurance  Co.  v. 
Friedman  791  in  January  1981  has  put  a  possible  "chink"  in  OFCCP 's 
armor.   More  specifically,  the  court  found  that  although  Liberty 
Mutual  falls  within  regulations  adopted  by  the  Secretary  of  Labor, 
application  of  the  executive  order  to  the  company  is  beyond  any 
statutory  grant  of  authority.   Stated  briefly,  because  the  company 
simply  sold  workers'  compensation  policies  to  government  contractors 
and  is  not  itself  a  government  contractor  and  has  no  direct  con- 
nection to  federal  procurement,  the  application  of  the  order  to 
the  company  is  beyond  any  statutory  grant  of  authority. 

This  case,  however,  obviously  has  limited  significance  since  it 
stands  for  the  proposition  that  a  so-called  subcontractor  with 
only  an  indirect  and  remote  connection  to  contract  work  cannot 
be  covered  by  the  order  since  the  President  lacks  any  authority 
to  extend  coverage  this  far.   However,  it  may  trigger  some 
additional  discussion  of  the  executive  order  program  within 
both  the  Administration  and  Congress.   In  fact,  there  is  some 
indication  that  this  is  taking  place  within  the  Congress  already. 

Comment. — It  is  probably  fair  to  state  that  the  future  of  OFCCP 
and  these  issues  is  now  very  much  a  challenge  for  the  new  Administration. 
If  the  Administration  wants  to  "get  government  off  the  back"  of  employers, 
a  good  place  to  start  would  be  to  curb  the  OFCCP. 


90/  See,  e.g..  United  States  v.  New  Orleans  Public  Service,  Inc.,  553  F.2d 
459  (5th  Cir.  1977);  Rossetti  Contracting  Co.  v.  Brennan,  508  F.2d  1039 
(7th  Cir.  1975);  Northeast  Construction  Co.  v.  Romney,  485  F.2d  752 
(D.C.  Cir.  1973);  and  Contractors  Association  v.  Secretary  of  Labor, 
442  F.2d  159  (3rd  Cir.  1971). 

91/  24  FEP  Cases  1168  (4th  Cir.  1981). 
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Concluding  Observation 

It  is  ironic  that  in  today's  environment  when  it  is  evident  the 
vast  majority  of  employers  have  made  a  real  commitment  to  provide  equal 
employment  opportunity,  the  problems  concerning  nondiscrimination  seem  to 
be  mushrooming.   Part  of  this  can  be  traced  to  the  legislators  in  Congress 
who  in  1963  and  1964  responded  to  the  social  and  economic  needs  of  minorities 
and  women  by  enacting  legislation.   They  sought  to  provide  a  legal  solution 
to  a  complex  problem,  but  in  doing  so  left  many  problems,  including  the  key 
definitional  problems,  and  even  created  some  new  ones  for  the  agencies  that 
must  enforce  these  laws  and  for  the  courts  that  must  pass  upon  the  validity 
of  the  agencies'  policies  and  activities. 

At  the  risk  of  oversimplification,  it  is  apparent  that  the  scope 
and  definition  of  discrimination  has  been  evolving  ever  since.   Given  the 
"moving  target"  approach  of  the  EEOC  and  the  numerical  disparity  analysis 
of  OFCCP,  it  is  obvious  that  "going  beyond"  discrimination  can  never  be 
possible.   Aiding  and  abetting  this  conundrum,  the  U.S.  Supreme  Court  in 
its  recent  trilogy  of  decisions  has  appeared  to  accept  the  conversion  of 
"affirmative  action"  to  governmentally  imposed  and  explicit  numerical 
requirements. 

It  always  has  seemed  obvious  that  to  end  racism  or  sexism,  it  is 
necessary  to  remove  the  "devices"  which  classify  people  and  thus  restrict 
their  rights.   Perhaps  we  will  yet  get  to  this  point.   In  the  meantime,  equal 
employment  opportunity  will  remain  a  top  management  concern. 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1605 

Guidelines  on  Discrimination  Because 
of  Religion 

agency:  Equal  Employment  Opportunity 

Commission. 

action:  Final  guidelines. 

summary:  The  Equal  Employment 
Opportunity  Commission  is  revising  its 
Guidelines  on  Discrimination  Because 
of  Religion  in  response  to  public 
confusion  concerning  the  duty  of 
employers  and  labor  organizations  to 
reasonably  accommodate  the  religious 
practices  of  employees  and  prospective 
employees.  These  Guidelines  clarify  this 
duty  in  an  effort  to  protect  employees 
and  prospective  employees  from  being 
discriminated  against  because  of  their 
religious  practices  or  beliefs. 
EFFECTIVE  DATE:  November  1, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Danart,  Acting  Director,  or  Raj  K. 
Gupta,  Supervisory  Attorney,  Office  of 
Policy  Implementation.  Room  4002,  2401 
E  Street,  NW.,  Washington,  D.C.  20506; 
(202)  634-7060. 
SUPPLEMENTARY  INFORMATION: 

\.  Background 

Section  7m(j)  of  Title  VU  of  the  Civil 
Rights  Act  of  1964,  as  amended,  creates 
an  obligation  to  provide  reasonable 
accommodation  for  the  religious 
practices  of  an  employee  or  prospective 
employse  unless  to  do  so  would  create 
an  undue  hardship.  In  1977,  the  Supreme 
Court  rendered  its  decision  in  Trans 
World  Airlines,  Inc.  v.  Hardison,  432 
U.S.  63  (1977).  The  Court's  interpretation 
of  an  undue  hardship  led  to  much 
confusion  in  the  employment  sector.  It 
left  employers,  employees  and  labor 
organizations  unclear  as  to  tne  extent  of 
the  statutory  duty  under  Title  VII  to 
provide  reasonable  accommodation  for 
the  religious  practices  of  an  employee  or 
prospective  employee.  The  Commission 
held  public  informational  hearings  on 
this  issue  in  April  and  May  of  1978  in 
New  York  City,  Los  Angeles  and 
Milwaukee.  The  hearings  established 
that  the  public  desired  clarification  of 
the  Guidelines  and  that  many  employers 
had  developed  alternative  methods  for 
accommodating  the  religious  practices 
of  their  employees  and  prospective 
employees  which  could  generally  be 
used  by  other  employers.'  To  allow 


•  Ttie  Irdnscripl  of  the  hearings  can  be  examined 
by  the  p'jblic  dl;  The  Equal  Employment 
Opportunity  Commission.  2401  E  Street.  NW., 
Washlnglnn.  D.C.  20508. 


interested  persons  an  opportunity  to 
participate  in  all  stages  of  its  rulemaking 
process  and  in  compliance  with 
Executive  Order  12044  (43  FR  12661, 
March  24, 1978,  as  amended  by  E.O. 
12221,  45  FR  44249.  July  1, 1980),  the 
Commission  noticed  its  intent  to  review 
its  ciurent  Guidelines  on  Discrimination 
Because  of  Religion  (44  FR  6200,  January 
31. 1979).  On  September  14, 1979,  the 
Commission  published  a  proposed 
revision  (44  FR  53706)  of  its  Guidelines 
which  appear  at  29  CFR  1605.  The 
Proposed  Guidelines  were  published  for 
public  comment  for  90  days. 

These  Guidelines  are  a  significant 
regulation  under  Executive  Order  12044. 
There  are  no  regulatory  burdens  or 
record  keeping  requirements  necessary 
for  compliance  with  the  Guidelines.  The 
Commission  has  determined  that  they 
will  not  have  a  major  impact  on  the 
economy  and  that  a  regulatory  analysis 
is  not  necessary. 

In  compliance  with  Executive  Order 
12067  (43  FR  28967,  July  5, 1978),  the 
Commission  has  consulted  with  the 
representatives  of  the  necessary  federal 
departments  and  agencies  on  the 
revision  of  its  Guidelines. 

U.  An  Overview  of  the  Guidelines 

A.  The  Obligation  to  Reasonably 
Accommodate  Religious  Practices. 
These  Guidelines  set  forth  the 
underlying  principle  of  the  Guidelines 
being  superseded  and  of  Section  701(j) 
of  Title  VU  of  the  Civil  Rights  Act.  The 
principle  Is:  failure  to  reasonably 
accommodate  the  religious  practices  of 
an  employee  or  prospective  employee  is 
an  unlawful  employment  practice;  and 
employers,  labor  organizations  artd 
other  entities  covered  by  Tide  VII 
(collectively  referred  to  as  "employer") 
have  an  obligation  to  accommodate 
religious  practices,  unless  they  can 
demonstrate  that  accommodation  would 
result  in  undue  hardship." 

The  obligation  to  accommodate  begins 
when  an  individual  notifies  the 
employer  of  the  need  for  an 
accommodation.  Once  notified,  the 
employer  should  consider  the  available 
alternatives  for  accommodating  the 
religious  practices  of  the  individual 
involved.  If  there  is  more  than  one 
alternative  available  which  would  not 
cause  undue  hardship,  the  employer 
must  offer  the  alternative  which  would 
least  disadvantage  the  employment 
opportimities  of  the  individual  requiring 
the  accommodation.' 

B.  Alternatives  for  Accommodating 
Religious  Practices.  The  Guidelines 
include  examples  of  allernatives  which 


an  employer  should  consider  when  an 
individual's  religious  practices  conflict 
with  the  employer's  work  schedule.  The 
examples  suggest  the  use  of  voluntary 
substitutes  and  swaps,  flexible 
scheduling,  lateral  transfer  and  change 
of  job  assignment.* 

The  Guidelines  specifically  address 
the,accommodation  of  religious 
practices  which  do  not  permit  an 
individual  to  join  or  pay  dues  to  a  labor 
organization.* 

The  principles  of  the  Guidelines  also 
apply  to  the  accommodation  of  other 
religious  practices,  such  as  practices 
concerning  dietary  requirements,  dress 
and  other  grooming  habits,  observation 
of  a  mourning  period  for  a  deceased 
relative,  and  prohibition  of  medical 
examinations.' 

C.  Undue  Hardship.  If  any  employer 
refuses  to  accommodate  an  individual's 
religious  practices,  it  must  justify  the 
refusal  by  demonstrating  that  undue 
hardship  would  in  fact  result  from  each 
available  alternative."  In  determining 
whether  an  accommodation  would 
require  more  than  a  de  minimis  cost, 
and,  therefore,  constitute  undue 
hardship,  the  Commission  will  give  due 
consideration  to  the  identifiable  cost  in 
relation  to  the  size  and  operating  cost  of 
the  employer,  and  the  number  of 
individuals  who  actually  need  the 
accommodation.*  The  Guidelines 
recognize  that  generally,  under 
Hardison,  the  regular  payment  of 
premium  wages  would  constitute  undue 
hardship. 'However,  the  Commission 
will  presume  that  the  infrequent  or 
temporary  payment  of  premium  wages 
and  the  payment  of  administrative  costs 
are  not  more  than  de  minimis  and  do  not 
constitute  undue  hardship.'A  mere 
assumption  that  many  others,  with  the 
same  belief  as  the  individual  seeking 
accommodation,  may  also  need  an 
accommodation,  is  not  sufficient  to 
prove  undue  hardship  in  the  case  of  that 
particular  individual.'" 

In  reference  to  the  Hardison  holding 
on  seniority,"  the  Guidelines  stale  thai 
there  would  be  undue  hardship  if  an 
accommodation  required  a  variance 
from  a  bona  fide  seniority  system.  They 
also  make  it  clear  that, -under  Title  VII, 
employers  and  unions  may  include 
provisions  in  a  collective  bargaining 
agieement  which  allow  for  voluntary 


'Section  1605.2(b). 
'Section  1605. 2|c|. 


'Section  1605.21d)(l). 
'Section  1605  2(d|12). 
'Section  lfla5.2|d)(l|. 
•Section  1605  2|c|(l|. 
'Section  1605|21(e)ll), 
'Hardison.  supra,  432  US  at  »4. 
•Section  1605.21c)|ll. 
'•Section  1605.2(c)|l|. 
■'Hardison.  supra,  432  U  S  at  80 
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substitutes  and  swaps  as  a  means  of 
accommodating  religious  practices 

D.  Selection  Practices.  The 
Guidelines  address  two  selection 
practices  which  tend  to  exclude 
individuals  from  employment 
opportunities  because  of  their  religious 
beliefs:  (1)  the  scheduling  of  tests  and 
other  selection  procedures  at  a  time 
when  an  individual  cannot  attend 
because  of  this  or  her  religious 
practices; "and  (2)  inquiries  which 
determine  an  applicant's  availability  to 
work  during  an  employer's  scheduled 
working  hours. " 

If  an  individual  carmot  take  a  test  or 
comply  with  some  other  selection 
procedure  because  it  is  scheduled  at  a 
time  which  conflicts  with  his  or  her 
religious  practices,  the  employer  has  an 
obligation  to  make  a  reasonable 
accommodation,  for  example,  by 
allowing  the  person  to  take  the  test  at 
another  time. 

Based  on  testimony  from  the  hearings, 
discussions  with  representatives  of 
organizations  interested  in  the  issue  of 
religious  discrimination,  and  comments 
from  the  public  on  the  proposed 
Guidelines,  the  Commission  concludes 
that  the  use  of  pre-selection  inquiries 
which  determine  an  applicant's 
availability  has  an  exclusionary  effect 
on  persons  whose  religious  practices 
conflict  with  an  employer's  working 
hours.  An  employer  must,  therefore, 
justify  the  use  of  these  inquiries  by 
business  necessity. 

E.  "Religious"  Nature  of  a  Practice  or 
Belief.  The  Guidelines  do  not  confine 
the  definition  of  religious  practices  to 
theistic  concepts  or  to  traditional 
religious  beliefs.  The  definition  also 
includes  moral  and  ethical  beliefs. 
Under  the  Guidelines,  a  belief  is 
religious  not  because  a  religious  group 
professes  that  belief,  but  because  the 
individual  sincerely  holds  that  belief 
with  the  strength  of  traditional  religious 
views.  This  definition  is  based  on  the 
Supreme  court  decisions  in  Seeger  "  and 
Welsh  "  and  on  the  standard  applied  in 
Commission  Decisions.'* 

III.  Analysis  of  Public  Comments  and 
Changes  to  the  Guidelines  as  Proposed 

During  the  90  day  public  comment 
period,  the  Commission  received 
approximately  350  comments  from 
employers,  religious  organizations, 
business  associations,  labor 
organizations,  and  private  individuals. 
About  one-half  of  the  comments 


"Sertion  IdOS.Jla). 

"Section  lb05.3(b). 

"  United  Slates  v  Seeger.  380  US  163  (1965) 

'*  Welsh  V.  United  Stales.   398  U-S.  333  (1970). 

"Section  1605.1. 


supported  the  proposed  Guidelines. 
Most  of  these  comments  were  from 
individuals  and  organizations  that 
observe  the  Sabbath  from  sunset  on 
Friday  to  sunset  on  Saturday.  These 
commentators  described  many  personal 
experiences  of  alleged  discrimination 
and  emphasized  that,  if  adopted,  the 
proposed  Guidelines  would  greatly 
decrease  the  incidence  of  religious 
discrimination  in  the  future.  In  contrast, 
the  criticism  of  the  proposed  Guidelines 
came  mostly  from  employers  and 
business  associations. 

The  following  is  an  analysis  of  the 
major  comments  received  and  the 
changes  made  to  the  proposed 
Guidelines  because  of  these  comments. 
For  each  section  of  the  final  Guidelines, 
the  analysis  describee  the  major  public 
comments,  the  substantive  changes  and, 
finally,  the  structural  changes,  such  as 
the  incorporation  of  all  substantive 
footnotes  into  the  text  of  the  Guidelines. 

Section  1605.1 — "Religious" Nature  of 
a  Practice  or  Belief  Some  commentators 
criticized  the  definition  of  religious 
practices  as  being  too  broad  and  vague, 
and  felt  that  determining  whether  a 
person's  belief  was  sincerely  held  would 
be  difficult.  They  also  believed  that  the 
standard  which  the  Supreme  Court 
developed  in  the  leading  selective 
service  decisions,  Seeger  and  Welsh, 
was  an  inappropriate  standard  for  Title 
VII.  The  Commission  has  not  made  any 
substantive  changes  to  this  section 
because  the  definition  is  well 
established  by  court  decisions  under 
Title  VII  and  by  Commission  Decisions. 
(See  Overview  II  E.) 

Structural  changes:  proposed  footnote 
1  is  now  incorporated  into  the  text  as 
the  last  sentence  of  this  section. 
Footnote  2  of  the  proposed  Guidelines  is 
now  footnote  1. 

Section  1605.2— Reasonable 
Accommodation  Without  Undue 
Hardship. 

(a)  Purpose.  The  Commission  did  not 
receive  any  comments  on  this  sub- 
section. Therefore,  no  substantive 
changes  have  been  made. 

Structural  changes:  footnote  3  of  the 
proposed  Guidelines,  quoting  Section 
701(j)  of  Title  VII,  has  been  eliminated 
as  unnecessary.  Footnote  4  of  the 
proposed  Guidelines  is  now 
incorporated  into  the  text. 

(b)  Duty  to  Accommodate.  No 
comments  were  received  on  this  sub- 
section. Therefore,  there  are  no 
substantive  changes. 

Structural  changes:  the  two  sentences 
of  proposed  §  1605.2(b)(1)  are  now  sub- 
sections (1)  and  (2)  respectively. 
Proposed  footnote  5  is  now  footnote  2. 
Proposed  footnote  6  is  now  incorporated 
into  the  text  as  sub-section  (3). 


(c)  Reasonable  Accommodation.  This 
new  sub-section  combines  §  1605.2(b)(2) 
and  (c)(2)  of  the  proposed  Guidelines. 
Many  commentators  objected  to  he 
requirement  in  proposed  §  1605.2(i))(2) 
that  an  employer  must  "explore  all 
possible  methods  of  reasonable 
accommodation."  They  felt  that  the 
word  "explore  "  was  vague  and  that  the 
obligation  "to  explore  all  possible 
methods"  was  too  onerous.  The  new 

§  1605.2(c)(1)  clarifies  the  Commission's 
position  that  an  employer's  obligation  to 
reasonably  accommodate  an 
individual's  religious  practices  involves 
a  consideration  of  available  alternative 
methods  of  accommodation;  and  that 
where  an  employer  refuses  to 
accommodate,  it  must  show  that  undue 
hardship  would  in  fact  result  from  each 
available  method  of  accommodation. 

Some  commentators  believed  that  the 
requirement  in  proposed  §  1605.2(c)(2)  to 
"adopt  the  alternative  which  least 
disadvantages  the  individual"  would  be 
inconsistent  with  Hordison.  In  response 
to  these  comments,  §  1605.2(c)(2)  has 
been  revised.  It  now  states  the  criteria 
the  Commission  will  use  to  determine 
whether  an  accommodation  is 
reasonable.  It  is  consistent  with 
Hordison  and  with  general  Title  VII 
principles,  the  employer  does  not  have 
to  offer  an  alternative  which  would 
cause  undue  hardship.  However,  when 
there  is  more  than  one  means  of 
accommodation  which  would  not  cause 
undue  hardship,  the  employer  must  offer 
the  alternative  which  least 
disadvantages  the  employment 
opportunities  of  the  individual  being 
accommodated. 

Some  commentators  thought  the 
Guidelines  should  state  that  employees 
have  a  duty  to  cooperate  in  the  making 
of  a  reasonable  accommodation. 
Because  neither  Section  701(j),  nor  any 
other  Section  of  Title  VII,  imposes  such 
an  obligation  on  the  employee,  the 
Commission  does  not  deem  it 
warranted. 

(d)  Alternatives  for  Accommodating 
Religious  Practices.  In  response  to  the 
comments,  the  words  "must  explore" 
have  been  substituted  by  the  words 
"should  consider". 

Some  commentators  objected  to  the 
use  of  the  word  "satisfactory"  when 
referring  to  voluntary  substitutes. 
Therefore,  in  place  of  "satisfactory",  the 
final  Guidelines  now  use  the  phrase 
"substantially  similar  qualifications", 
which  is  the  same  phrase  as  that  used  in 
the  Commission's  1967  Guidelines  at  29 
CFR  §  16aS.l(b)."The  word  "swap"  has 
been  added  to  the  subtitle  "Voluntary 


'32  FR  10296  (July  13.  1967). 
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Substitutes"  in  response  to  the 
comments. 

Structural  changes;  Proposed 
§  1605.2(c)  is  renumbered  as  §  1605.2(d). 
Footnote  7  of  the  proposed  Guidelines  is 
now  footnote  4.  Footnote  8  of  the 
proposed  Guidelines  has  been 
ehminated. 

(e)  Undue  Hardship. 

(1)  Cost — Several  commentators 
argued  that  the  test  of  de  minimis  in 
Hardison  is  actual,  not  relative,  cost  and 
that  factors  such  as  the  size  and 
operating  cost  of  the  employer  as  slated 
in  §  1605.2(e)(1).  should  not  be 
considered  in  determining  cost.  The 
Commission  has  reviewed  this  sub- 
section in  light  of  the  comments  and 
finds  that  it  is  consistent  with  the 
holding  in  Hardison.  However,  in 
response  to  the  comments,  it  has  now 
been  clarified  that  when  investigating  a 
charge,  the  Commission  will  presume 
that  the  infrequent  or  temporary 
payment  of  premium  wages,  and  the 
payment  of  administrative  costs  do  not 
constitute  more  than  a  de  minimis  cost. 
The  language  in  the  proposed  Guidelines 
in  this  regard  was  misunderstood  as 
suggesting  that  the  incurring  of  these 
costs  would  always  be  viewed  as  de 
minimis. 

(2)  Seniority.  Some  employers 
mentioned  that  the  unilateral 
implementation  by  the  employer  of 
suggested  methods  of  accommodation, 
such  as  voluntary  substitutes,  flexible 
scheduling,  lateral  transfer  and  change 
of  job  assignment,  could  violate  a 
seniority  clause  in  a  collective 
bargaining  agreement.  The  language  in 
this  sub-section  has  been  revised  to 
make  it  clear  that  where  such 
accommodation  requires  a  variance 
from  a  bona  fide  seniority  system,  it 
would  be  considered  as  creating  an 
undue  hardship. 

Structural  changes:  In  the  proposed 
Guidelines,  this  was  sub-sectiori  (d)  of 
§  1605.2.  It  is  now  sub-section  (e). 

Section  1605  3 — Selection  Practices. 
This  section  is  derived  from  §  1605.2(e) 
(1)  and  (2)  of  the  proposed  Guidelines. 
Sub-section  (a)  is  the  same  as  proposed 
§  1605.2(e)(lj.  No  comments  were 
received  on  this  sub-section,  and  no 
changes  have  been  made. 

Sub-section  (b)  was  §  1605.2(e)(2)  of 
the  proposed  Guidelines.  This  sub- 
section also  incorporates  the  substance 
of  footnotes  9  and  10.  The  sub-section 
has  been  rewritten  to  state  the 
Commission's  conclusion  that  the  use  of 
pre-selection  inquiries  into  an 
applicant's  availability  has  an 
exclusionary  effect  on  the  employment 
opportunities  of  persons  with  certain 
religious  practices.  The  new  language  of 
this  sub-section  clarifies  that  unless  an 


employer  can  show  that  its  use  of  these 
inquiries,  in  fact  did  not  have  an 
exclusionary  effect  on  its  employees  or 
prospective  employees,  it  mus(  justify 
th«  use  by  business  necessity.  It  also 
suggests  an  alternative  selection 
procedure  which  would  have  a  lesser 
exclusionary  effect.  Under  this 
procedure,  an  employer  could  ask  about 
an  applicant's  availability  to  work 
during  the  normal  work  hours  apart 
from  any  required  absences  for  religious 
needs;  and  after  offering  the  position, 
but  before  hiring  the  applicant,  it  may 
inquire  whether  the  applicant's  religious 
practices  would  affect  his  or  her 
availability  in  order  to  determine 
whether  an  accommodation  is  possible. 
Many  employers  objected  to  this 
alternative  which  was  stated  in  footnote 
10  of  the  proposed  Guidelines,  They 
emphasized  their  need  to  know,  at  the 
beginning  of  the  selection  process,  when 
an  individual  is  available  to  work.  The 
Commission  believes  thai  this 
alternative  is  important  and  has  left  it  in 
the  final  Guidelines.  In  an  overwhelming 
number  of  cases,  the  decision  by  an 
employer  to  offer  an  employment 
opportunity  is  likely  to  remain 
unaffected  by  the  post-offer  information 
on  the  need  for  a  religious 
accommodation.  In  those  infrequent 
instances  where  the  job  is  offered  to  an 
applicant  who  then  stales  his  or  her 
need  for  a  work  schedule 
accommodation  because  of  religious 
practices,  an  employer  may  be  either 
able  to  accommodate  Ihe  need  or  offer 
the  job  to  another  qualified  applicant. 
Because  of  Ihe  infrequency  of  such 
situations  and  the  minimal  time  required 
in  offering  the  job  to  another  applicant 
where  the  desired  accommodation  is  not 
possible.  Ihe  Commission  believes  that 
Ihe  suggested  method  would  normally 
serve  the  employer's  legitimate  business 
interest,  and  also  avoid  unduly 
restricting  the  equal  employment 
opportunities  for  the  religious  observers. 

Appendix  /I  /o  §  §  1605.2  and  1605.3— 
Background  Information.  No  substantive 
changes  to  the  appendix  were 
necessary.  Footnote  11  of  Ihe  proposed 
Guidelines  is  now  footnote  5  in  the 
appendix. 

Dated:  October  28.  1980. 
Eleanor  Holmes  Norton, 
Chair.  Equal  Employment  Opportunity 
Commission. 

Accordingly,  the  Guidelines  of  Ihe 
EEOC,  29  CFR  Part  1605,  are  revised  to 
read  as  follows: 


PART  1605— GUIDELINES  ON 
DISCRIMINATION  BECAUSE  OF 
RELIGION 

Sec. 

1806.1  "Religious"  nature  of  a  practice  or 
belief. 

1605.2  Reasonable  accommodation  without 
undue  hardship  as  required  by  Section 
701(1)  of  Title  VII  of  Ihe  Civil  Rights  Act 
of  1964. 

1605.3  -Selection  practices. 
Appendix  A  to  §§  16052  and  160S.3 

Background  information. 
Authority:  Title  Vll  of  the  Civil  Rights  Act 
of  1964.  as  amended.  42  U.S.C.  2000e  el  seq. 

§  1605.1    "Religious"  nature  of  a  practice 
or  belief. 

In  most  cases  whether  or  not  a 
practice  or  belief  is  religious  is  not  at 
issue.  However,  in  those  cases  in  which 
the  issue  does  exist,  theCommission 
will  define  religious  practices  to  include 
moral  or  ethical  beliefs  as  to  what  is 
right  and  wrong  which  are  sincerely 
held  with  the  strength  of  traditional 
religious  views.  This  standard  was 
developed  in  United  States  v.  Seeger. 
380  U.S.  163  (1965)  and  Welsh  v.  United 
States.  398  U.S.  333  (1970).  The 
Commission  has  consistently  applied 
this  standard  in  its  decisions. ''The  fact 
that  no  religious  group  espouses  such 
beliefs  or  Ihe  fact  that  the  religious 
group  to  which  the  individual  professes 
to  belong  may  not  accept  such  belief 
will  not  determine  whether  the  belief  is 
a  religious  belief  of  the  employee  or 
prospective  employee.  The  phrase 
"religious  practice"  as  used  in  these 
Guidelines  includes  both  religious 
observances  and  practices,  as  slated  in 
Section  701(j),  42  U.S.C.  2000e(j). 

§  1605.2    Reasonable  accommodation 
without  undue  tiardshtp  as  required  by 
Section  701G)  of  Title  Vll  of  the  Civil  Rights 
Act  ol  1964. 

(a)  Purpose  of  this  section. 

This  section  clarifies  Ihe  obligation 
imposed  by  Title  VII  of  the  Civil  Rights 
Act  of  1964,  as  amended,  (sections 
701(j),  703  and  717)  to  accommodate  Ihe 
religious  practices  of  employees  and 
prospective  employees.  This  section 
does  not  address  other  obligations  undier 
Title  VII  not  to  discriminate  on  grounds 
of  religion,  nor  other  provisions  of  Title 
VII.  This  section  is  not  intended  to  limit 
any  additional  obligations  to 
accommodate  religious  practices  which 
may  exist  pursuant  to  constitutional,  or 
other  statutory  provisions:  neither  is  it 
intended  to  provide  guidance  for 
statutes  which  require  accommodation 
on  bases  other  than  religion  such  as 
§  503  of  the  Rehabilitation  Act  of  1973. 


'  See  CD  76-104  (1976),  CCH  1]65(X);  CD  71-;620 
(1971].  ecu  16263;  CD  71-779  (1970),  CCH  'jfilSa 
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The  legal  principles  which  have  been 
developed  with  respect  to 
discrimination  prohibited  by  Title  VII  on 
the  bases  of  race,  color,  sex.  and 
national  origin  aiso  apply  to  religious 
discrimination  in  all  circumstances  other 
than  where  an  accommodation  is 
required. 

(b)  Duty  to  accommodate. 

(1)  Section  701(j)  makes  it  an  unlawful 
employment  practice  under  §  703(a)(1) 
for  an  employer  to  fait  to  reasonably 
accommodate  the  religious  practices  of 
an  employee  or  prospective  employee, 
unless  the  employer  demonstrates  that 
accommodation  would  result  in  undue 
hardship  on  the  conduct  of  its  business.* 

(2)  Section  701(j)  in  conjunction  with 
§  703(c).  imposes  an  obligation  on  a 
labor  organization  to  reasonably 
accommodate  the  religious  practices  of 
an  employee  or  prospective  employee, 
unless  the  labor  organization 
demonstrates  that  accommodation 
would  result  in  undue  hardship. 

(3)  Section  1605.2  is  primarily  directed 
to  obligations  of  employers  or  labor 
organizations,  which  are  the  entities 
covered  by  Title  VII  that  will  most  often 
be  required  to  make  an  accommodation. 
However,  the  principles  of  Section 
1605.2  also  apply  when  an 
accommodation  can  be  required  of  other 
entities  covered  by  Title  VII,  such  as 
employment  agencies  (§  703(b))  or  joint 
labor-management  committees 
controlling  apprecticeship  or  other 
training  or  retraining  (§  703(d)).  (See,  for 
example,  §  1605.3(a)  "Scheduling  of 
Tests  or  Other  Selection  Procedures.") 

(c)  Reasonable  Accommodation. 

(1)  After  an  employee  or  prospective 
employee  notifies  the  employer  or  labor 
organization  of  his  or  her  need  for  a 
religious  accommodation,  the  employer 
or  labor  organization  has  an  obligation 
to  reasonably  accommodate  the 
individual's  religious  practices.  A 
refusal  to  accommodate  is  justified  only 
when  an  employer  or  labor  organization 
can  demonstrate  that  an  undue  hardship 
would  in  fact  result  from  each  available 
alternative  method  of  accommodation. 
A  mere  assumption  that  many  more 
people,  with  the  same  religious  practices 
as  the  person  being  accommodated,  may 
also  need  accommodation  is  not 
evidence  of  undue  hardship. 

(2)  When  there  is  more  than  one 
method  of  accommodation  available 
which  would  not  cause  undue  hardship, 
the  Commission  will  determine  whether 
the  accommodation  offered  is 
reasonable  by  examining: 


-See  Trans  World  Airlines.  Im    y.  Huriliaon.  43Z 
U.S  M.  74  (1977). 


(i)  The  alternatives  for 
accommodation  considered  by  the 
employer  or  labor  organization;  and 

(ii)  The  alternatives  for 
accommodation,  if  any.  achially  offered 
to  the  individual  requiring 
accommodation.  Some  alternatives  for 
accommodating  religious  practices  might 
disadvantage  the  individual  with  respect 
to  his  or  her  employment  opportunites, 
such  as  compensation,  terms, 
conditions,  or  privileges  of  employment. 
Therefore,  when  there  is  more  than  one 
means  of  accommodation  which  would 
not  cause  undue  hardship,  the  employer 
or  labor  organization  must  offer  the 
alternative  which  least  disadvantages 
the  individual  with  respect  to  his  or  her 
employment  opportunities. 

(d)  Alternatives  for  Accommodating 
Religious  Practices. 

(1)  Employees  and  prospective 
employees  most  frequently  request  an 
accommodation  because  their  religious 
practices  conflict  with  their  work 
schedules.  The  following  subsections 
are  some  means  of  accommodating  the 
conflict  between  work  schedules  and 
religious  practices  which  the 
Commission  believes  that  employers 
and  labor  organizations  should  consider 
as  part  of  the  obligation  to 
accommodate  and  which  the 
Commission  will  consider  in 
investigating  a  charge.  These  are  not 
intended  to  be  all-inclusive.  There  are 
often  other  alternatives  which  would 
reasonably  accommodate  an 
individual's  religious  practices  when 
they  conflict  with  a  work  schedule. 
There  are  also  employment  practices 
besides  work  scheduling  which  may 
conflict  with  religious  practices  and 
cause  an  individual  to  request  an 
accommodation.  See.  for  example,  thp 
Commission's  finding  number  (3)  from 
its  Hearings  on  Religious  Discrimination, 
in  Appendix  A  to  §§  1605.2  and  1605.3. 
The  principles  expressed  in  these 
Guidelines  apply  as  well  to  such 
requests  for  accommodation. 

(i)  Voluntary  Substitutes  and 
"Swaps". 

Reasonable  accommodation  without 
undue  hardship  is  generally  possible 
where  a  voluntary  substitute  with 
substantially  similar  qualifications  is 
available.  One  means  of  substitution  is 
the  voluntary  swap.  In  a  number  of 
cases,  the  securing  of  a  substitute  has 
been  left  entirely  up  to  the  individual 
seeking  the  accommodation.  The 
Commission  believes  that  the  obligation 
to  accommodate  requires  that  employers 
and  labor  organizations  facilitate  the 
securing  of  a  voluntary  substitute  with 
substantially  similar  qualifications. 
Some  mearis  of  doing  this  which 
employers  and  labor  organizations 


should  consider  are:  to  publicize  policies 
regarding  accommodation  and  voluntary 
substitution;  to  promote  an  atmosphere 
in  which  such  substitutions  are 
favorably  regarded;  to  provide  a  central 
file,  bulletin  board  or  other  means  for 
matching  voluntary  substitutes  with 
positions  for  which  substitutes  are 
needed. 

(ii)  Flexible  Scheduling. 

One  means  of  providing  reasonable 
accommodation  for  the  religious 
practices  of  employees  or  prospective 
employees  which  employers  and  labor 
organizations  should  consider  is  the 
creation  of  a  flexible  work  schedule  for 
individuals  requesting  accommodation. 

The  following  list  is  an  example  of 
areas  in  which  flexibility  might  be 
introduced:  flexible  arrival  and 
departure  times;  floating  or  optional 
holidays:  flexible  work  breaks;  use  of 
lunch  time  in  exchange  for  early 
departure;  staggered  work  hours;  and 
permitting  an  employee  to  make  up  time 
lost  due  to  the  observance  of  religious 
practices.  ^ 

(iii)  Lateral  Transfer  and  Change  of 
Job  Assignments. 

When  an  employee  cannot  be 
accommodated  either  as  to  his  or  her 
entire  job  or  an  assignment  within  the 
job.  employers  and  labor  organizations 
should  consider  whether  or  not  it  is 
possible  to  change  the  job  assignment  or 
give  the  employee  a  lateral  transfer. 

(2)  Payment  of  Dues  to  a  Labor 
Organization, 

Some  collective  bargaining 
agreements  include  a  provision  that 
each  employee  must  join  the  labor 
organization  or  pay  the  labor 
organization  a  sum  equivalent  to  dues. 
When  an  employee's  religious  practices 
to  not  permit  compliance  with  such  a 
provision,  the  labor  organization  should 
accommodate  the  employee  by  not 
requiring  the  employee  to  join  the 
organization  and  by  permitting  him  or 
her  to  donate  a  sum  equivalent  to  dues 
to  a  charitable  organization 

(e)  Undue  Hardship. 

(l)Cost. 

An  employer  may  assert  undue 
hardship  to  justify  a  refusal  to 
accommodate  an  employee's  need  to  be 
absent  from  his  or  her  scheduled  duty 
hours  if  the  employer  can  demonstrate 
that  the  accommodation  would  require 
'"more  than  a  de  minimis  cost". ''The 
Commission  will  determine  what 
constitutes  "more  than  a  de  minimis 
cost"  with  due  regard  given  to  the 


'On  St|jlL'mber  29.  1978.  Cunyress  cnactL-d  such  a 
prn\  ision  fur  the  itccommodaliun  of  Federnl 
employees'  reli^iouB  prdclices  See  Pub  l.9-'i-390.  5 
U  S.C.  5550a  "Compensatory  Time  Off  for  Ri-ligious 
Obsurviifices." 

"iiardison.  supra.  432  U.S,  hI  fi4. 
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identifiable  cost  in  relation  to  the  size 
and  operating  cost  of  the  employer,  and 
the  number  of  individuals  who  will  in 
fact  need  a  particular  accommodation. 
In  general,  the  Commission  interprets 
this  phrase  as  it  was  used  in  the 
Hardison  decision  to  mean  that  costs 
similar  to  the  regular  payment  of 
premium  wages  of  substitutes,  which 
was  at  issue  in  Hardison.  would 
constitute  undue  hardship.  However,  the 
Commission  will  presume  that  the 
infrequent  payment  of  premium  wages 
for  a  substitute  or  the  payment  of 
premium  wages  while  a  more  permanent 
accommodation  is  being  sought  are 
costs  which  an  employer  can  be 
required  to  bear  as  a  means  of  providing 
a  reasonable  accommodation.  Further, 
the  Commission  will  presume  that 
generally,  the  payment  of  administrative 
costs  necessary  for  providing  the 
accommodation  will  not  constitute  more 
than  a  de  minimis  cost.  Administrative 
costs,  for  example,  include  those  costs 
involved  in  rearranging  schedules  and 
recording  substitutions  for  payroll 
purposes. 

(2)  Seniority  Rights.  Undue  hardship 
would  also  be  ehown  where  a  variance 
from  a  bona  fide  seniority  system  is 
necessary  in  order  to  accommodate  an 
employee's  religious  practices  when 
doing  so  would  deny  another  employee 
his  or  her  job  or  shift  preference 
guaranteed  by  that  system.  Hardison. 
supra.  432  U.S.  at  80.  Arrangements  for 
voluntary  substitutes  and  swaps  (see 
paragraph  (d)(l)(i)  of  this  section)  do  not 
constitute  an  undue  hardship  to  the 
extent  the  arrangements  do  not  violate  a 
bona  fide  seniority  system.  Nothing  in 
the  Statute  or  these  Guidelines 
precludes  an  employer  and  a  union  from 
including  arrangements  for  voluntary 
substitutes  and  swaps  as  part  of  a 
collective  bargaining  agreement. 

§  1605.3    Selection  practices. 

(a)  Scheduling  of  Tests  or  Other 
Selection  Procedures.  When  a  test  or 
other  selection  procedure  is  scheduled 
at  a  time  when  an  employee  or 
prospective  employee  cannot  attend 
because  of  his  or  her  religious  practices, 
the  user  of  the  test  should  be  aware  that 
the  principles  enunciated  in  these 
guidelines  apply  and  thaf  it  has  an 
obligation  to  accommodate  such 
employee  or  prospective  employee 
unless  undue  hardship  would  result. 

(b)  Inquiries  Which  Determine  An 
Applicant's  Availability  to  Work  During 
An  Employer's  Scheduled  Working 
Hours. 

(1)  The  duty  to  accommodate  pertains 
to  prospective  employees  as  well  as 
current  employees.  Consequently,  an 
employer  may  not  permit  an  applicant's 


need  for  a  religious  accommodation  to 
affect  in  any  way  its  decision  whether  to 
hire  the  applicant  unless  it  can 
demonstrate  that  it  cannot  reasonably 
accommodate  the  apphcant's  religious 
practices  without  undue  hardship. 

(2)  As  a  result  of  the  oral  and  written 
testimony  submitted  at  the 
Commission's  Hearings  on  Religious 
Discrimination,  discussions  with 
representatives  of  organizations 
interested  in  the  issue  of  religious 
discrimination,  and  the  comments 
received  from  the  public  on  these 
Guidelines  as  proposed,  the  Commission 
has  concluded  that  the  use  of  pre- 
selection inquiries  which  determine  an 
applicant's  availability  has  an 
exclusionary  effect  on  the  employment 
opportunities  of  persons  with  certain 
religious  practices.  The  use  of  such 
inquiries  will,  therefore,  be  considered 
to  violate  Title  VII  unless  the  employer 
can  show  that  it: 

(i)  Did  not  have  an  exclusionary  effect 
on  its  emp>loyees  or  prospective 
employees  needing  an  accommodation 
for  the  same  religious  practices:  or 

(ii)  Was  otherwise  justified  by 
business  necessity. 
Employers  wno  believe  they  have  a 
legitimate  interest  in  knowing  the 
availability  of  their  applicants  prior  to 
selection  must  consider  procedures 
which  would  serve  this  interest  and 
which  would  have  a  lesser  exclusionary 
effect  on  persons  whose  religious 
practices  need  accommodation.  An 
example  of  such  a  procedure  is  for  the 
employer  to  state  the  normal  work  hours 
for  the  job  and.  after  making  it  clear  to 
the  applicant  that  he  or  she  is  not 
required  to  indicate  the  need  for  any 
absences  for  religious  practices  during 
the  scheduled  work  hours,  ask  the 
applicant  whether  he  or  she  is  otherwise 
available  to  work  those  hours.  Then, 
after  a  position  is  offered,  but  before  the 
applicant  is  hired,  the  employer  can 
inquire  into  the  need  for  a  religious 
accommodation  and  determine, 
according  to  the  principles  of  these 
Guidelines,  whether  an  accommodation 
is  possible.  This  type  of  inquiry  would 
provide  an  employer  with  information 
concerning  the  availability  of  most  of  its 
applicants,  while  deferring  until  after  a 
position  is  offered  the  identification  of 
the  usually  small  number  of  applicants 
who  require  an  accommodation. 

(3)  The  Commission  will  infer  that  the 
need  for  an  accommodation 
discriminatorily  influenced  a  decision  to 
reject  an  applicant  when:  (i)  prior  to  an 
offer  of  employment  the  employer 
makes  an  inquiry  into  an  applicant's 
availability  without  having  a  business 
necessity  justification:  and  (ii)  after  the 


employer  has  determined  the  applicant's 
need  for  an  accommodation,  the 
employer  rejects  a  qualified  applici3nt. 
The  burden  is  then  on  the  employer  to 
demonstrate  that  factors  other  than  the 
need  for  an  accommodation  were  the 
reason  for  rejecting  the  qualified 
applicant,  or  that  a  reasonable 
accommodation  without  undue  hardship 
was  not  possible. 

Appendix  A  to  »^  1605.2  and  1605.3— 
Background  Information 

In  1966.  the  Commission  adopted  guidelines 
on  religious  discrimination  which  stated  that 
ah  employer  had  an  obligation  to 
accommodate  the  religious  practices  of  its 
employees  or  prospective  employees  unless 
to  do  so  would  create  a  "serious 
inconvenience  to  the  conduct  of  the 
business".  29  CFR  1605.1(a)(2).  31  FR  3870 
(1966). 

In  1967,  the  Commission  revised  these 
guidelines  to  state  that  an  employer  had  an 
obligation  to  reasonably  accommodate  the 
religious  practices  of  its  employees  or 
prospective  employees,  unless  the  employer 
could  prove  that  to  do  so  would  create  an 
"undue  hardship".  29  CFR  1605.1(b)(cJ.  32  FR 
10298. 

In  1972.  Congress  amended  Title  VII  to 
incorporate  the  obligation  to  accommodate 
expressed  in  the  Commission's  1967 
Guidelines  by  adding  section  701(j). 

In  1977.  the  United  States  Supreme  Court 
issued  its  decision  in  the  case  of  Trans  World 
Airlines.  Inc.  v.  Hardison.  432  U.S.  63  (1977). 
Hardison  was  brought  under  section  703(a)(1) 
because  it  involved  facts  occurring  before  the 
enactment  of  Section  701(j).  The  Court 
applied  the  Commission's  1967  Guidelines, 
but  indicated  that  the  result  would  be  the 
same  under  Section  701(})  It  stated  that 
Trans  World  Airlines  had  made  reasonable 
efforts  to  accommodate  the  religious  needs  of 
its  employee.  Hardison.  The  Court  held  that 
to  require  Trans  World  Airlines  to  make 
further  attempts  at  accommodations — by 
unilaterally  violating  a  seniority  provision  of 
the  collective  bargaining  agreement,  paying 
premium  wages  on  a  regular  basis  to  another 
employee  to  replace  Hardison,  or  creating  a 
serious  shortage  of  necessary  employees  in 
another  department  in  order  to  replace 
Hardison — would  create  an  undue  hardship 
on  the  conduct  of  Trans  World  Airlines' 
business,  and  would  therefore,  exceed  the 
duty  to  accommodate  Hardison. 

In  1978.  the  Commission  conducted  public 
hearings  on  religious  discrimination  in  New 
York  City.  Milwaukee,  and  Los  Angeles  in 
order  to  respond  to  the  concerns  raised  by 
Hardison.  Approximately  150  witnesses 
testified  or  submitted  written  statements.' 
The  witnesses  included  employers, 
employees,  representatives  of  religious  and 
labor  organizdiions  and  representatives  of 
Federal,  Stale  and  local  governments. 

The  Comrriission  found  from  the  bearings 
that: 


'The  transcnpl  of  the  Commission's  Hearings  on 
Religious  Discnminalion  can  be  examined  by  ihe 
public  at   The  Fqual  F.mployment  Opportunity 
Commission,  2401  E  Sireel  NW  ,  Washington,  D  C. 
20506. 
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(1)  There  is  widespread  confusion 
concerning  the  extent  of  accommodation 
under  the  Hardison  decision. 

(2)  The  religious  practices  of  some 
individuals  and  some  groups  of  individuals 
are  not  being  accommodated. 

(3)  Some  of  those  practices  which  are  not 
being  accommodated  are: 

— Observance  of  a  Sabbath  or  religious 
holidays: 

—Need  for  prayer  break  during  working 
hours; 

— Practice  of  following  certain  dietary 
requirements: 

— Practice  of  not  working  during  a 
mourning  period  for  a  deceased  relative; 

— Prohibition  against  medical 
examinations: 

— Prohibition  against  membership  in  labor 
and  other  organizations;  and 

— Practices  concerning  dress  and  other 
personal  grooming  habits. 

(4)  Many  of  the  employers  who  testified 
had  developed  alternative  employment 
practices  which  accommodate  the  rehgious 
practices  of  employees  and  prospective 
employees  ar.d  which  meet  the  employer's 
business  needs. 

(5)  Little  evidence  was  submitted  by 
employers  which  showed  actual  allempts  to 
accommodate  religious  practices  with 
resultant  unfavorable  consequences  to  the 
employer's  business.  Employers  appeared  to 
have  substantial  anticipatory  concerns  but 
no,  or  very  little,  actual  experience  with  the 
problems  they  ttieorized  would  emerge  by 
providing  reasonable  accommodation  for 
religious  practices. 

Based  on  these  findings,  the  Commission  is 
revising  its  Guidelines  to  clarify  the 
obligation  imposed  by  Section  701(j}  to 
accommodcTte  the  religious  practices  of 
employees  and  prospective  employees. 

IKRDuc  60-34048  Piled  10-30-60:  8  45  Bm| 
eJLLINQ  CODE  6S70-06-M 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1606 

Guidelines  on  Discrimination  Because 
of  National  Origin 

AGENCY:  Equal  Employment  Opportunity 
Commission. 

ACTION:  Final.guidelines. 

summary:  The  Equal  Employment 
Opportunity  Commission  is  revising  its 
Guidelines  on  Discrimination  Because 
of  National  Origin  to  clarify  them  and  to 
specifically  inform  the  public  of 
unlawful  employment  practices  which 
discriminate  on  the  basis  of  national 
origin.  These  Guidelines  reaffirm  the 
Commission's  position  on  national 
origin  discrimination  as  expressed  in 
Commission  decisions  and  other  legal 
interpretations. 
EFFECTIVE  DATE:  December  29. 1980. 

FOR  FURTHER  INFORMATION: 

Karen  Danart.  Acting  Director,  or  Raj  K. 
Gupta.  Supervisory  Attorney.  Office  of 
Policy  Implementation.  2401  E  Street 
NW.,  Room  4002,  Washington,  D.C. 
20506,  (202)  634-7060. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  13, 1970,  (35  FR  421)  the 
Commission  adopted  its  Guidelines  on 
Discrimination  Because  of  National 
Origin.  These  Guidelines  were  issued  as 
a  result  of  charges  filed  by  individuals 
alleging  denial  of  equal  employment 
opportunity  because  their  last  names 
suggested  association  with  certain 
national  origin  groups,  or  because  of 
their  association  with  persons,  schools, 
churches  and  other  lawful  organizations 
identiHed  withxertain  national  origin 
groups.  The  Guidelines  were  last 
amended  on  March  18, 1974,  to  conform 
to  the  Supreme  Court  decision  in 
Espinoza  v.  Farah  Manufacturing  Co.. 
Inc.,  414  U.S.  86,  92  (1973). 

In  order  to  allow  interested  persons 
an  opportunity  to  participate  in  all 
stages  of  its  guideline  process  and  in 
compliance  with  Executive  Order  12044 
(43  FR  12661,  March  24, 1978,  as 
amended  by  E.0. 12221,  45  FR  44249, 
July  1, 1980),  the  Commission  noticed  its 
intent  to  review  these  Guidelines  (45  FR 
51229  at  51231,  August  1. 1980).  On 
September  19.  1980.  45  FR  62728,  the 
Commission  published  a  proposed 
revision  of  its  current  Guidelines  which 
appear  at  29  CFR  1606.  The  proposed 
Guidelines  were  published  for  public 
comment  for  60  days.  In  compliance 
with  Executive  Order  12160  (44  FR 
44787,  September  28, 19791  and  with  thp 


Commission's  Final  Consumer  Program, 
(45  FR  38930,  June  9, 1980),  the 
Commission  notified  members  of  the 
public  of  their  opportunity  to  comment 
on  the  proposed  Guidelines  by  directly 
mailing  them  to  various  interested 
groups  and  individuals. 

These  Guidelines  are  a  significant 
regulation  under  Executive  Order  12044, 
(43  FR  12661,  Mar.  24, 1978,  as  amended 
by  E.O.  12221,  45  FR  44249,  July  1,  1980). 
The  Commission  has  determined  that 
they  will  not  have  a  major  impact  on  the 
economy  and  that  a  regulatory  analysis 
is  not  necessary. 

In  compliance  with  Executive  Order 
12067,  (43  FR  28967,  July  5,  1978),  the 
Commission  has  consulted  with 
representatives  from  the  necessary 
federal  departments  and  agencies  on  the 
revision  of  these  Guidelines. 

II.  An  Overview  of  the  Guidelines  and 
Public  Comments 

The  Commission's  main  purpose  in 
revising  its  Guidelines  is  to  restructure 
and  clarify  the  preceding  Guidelines, 
and  to  incorporate  into  the  Guidelines 
the  Commission's  major  interpretations 
of  Title  VII  discrimination  on  the  basis 
of  national  origin.  Therefore,  each 
section  of  the  Guidelines  is  based  on 
existing  policy  which  the  Commission 
has  stated  in  its  Decisions,  in  the 
preceding  Guidelines  on  Discrimination 
Because  of  Notional  Origin  or  in  other 
interpretations  of  Title  VII. 

During  the  60  day  comment  period,  the 
Commission  received  approximately  250 
comments  from  individuals,  civil  rights 
organizations,  business  associations, 
educational  institutions,  and  public  and 
private  employers.  About  two-thirds  of 
these  comments  were  general 
statements,  either  in  support  of,  or 
against  the  Guidelines,  and  did  not 
contain  specific  substantive  comments 
on  the  Guidelines.  Many  of  these 
commentators,  focussing  only  on  the 
section  relating  to  the  speak-English- 
only  rules,  incorrectly  equated  the 
Guidelines  with  the  bilingual  education 
programs  and  other  bilingual  programs. 
The  Commission  wants  to  emphasize 
that  the  Guidelines  have  no  relationship 
to  the  bilingual  education  programs  or 
other  bilingual  programs.  The 
Commission  also  wants  to  emphasize 
that  the  Guidelines  do  not  promote  or 
require  bilingualism  in  the  workplace. 
The  goal  of  the  Guidelines  is  to  protect 
employees  from  discriminatory 
employment  practices  and  to  remove 
unnecessary  barriers,  such  as  the  broad 
speak-English-only  rules,  which  result  in 
the  denial  of  employment  opportunities 
to  individuals  on  the  basis  of  their 
national  origin. 


Many  commentators  strongly 
supported  this  revision  of  the  Guidelines 
and  indicated  that  these  Guidelines 
would  be  beneficial  in  achieving  equal 
job  opportunities  for  all  individuals 
regardless  of  their  national  origin,  or 
their  cultural  or  linguistic 
characteristics. 

The  following  is  an  analysis  of  each 
section,  the  major  comments  received 
and  the  changes  made  to  the  proposed 
Guidelines. 

§  1606.1— Deflnilion  of  National  Origin 
Discrimination 

This  section  is  based  on  §  1606.1(b)  of 
the  preceding  Guidelines  on 
Discrimination  Because  of  National 
Origin.  It  defines  national  origin 
discrimination  broadly  as  including,  but 
not  limited  to.  employment 
discrimination  because  of  an 
individual's,  or  his  or  her  ancestor's 
place  of  origin,  or  because  of  an 
individual's  physical,  cultural  or 
linguistic  characteristics.  As  a  result  of 
the  comments,  the  CoTimission  has 
added  physical  chararteristics  to  this 
definition.  As  several  commentators 
noted,  physical  characteristics,  such  as 
facial  features,  are  often  the  most 
obvious  bases  for  national  origin 
discrimination. 

The  Commission  will  carefully 
examine  charges  involving  the  denial  of 
equal  employment  opportunity  because 
of  an  individual's  name,  marriage  to  a 
person  of  a  national  origin  group,  or 
association  with  persons,  organizations, 
schools  or  religious  institutions 
identified  with  any  national  origin 
group.  Some  commentators  suggested 
that  the  definition  was  too  broad  in 
extending  protection  to  an  individual 
merely  because  he  or  she  is  married  to 
someone  of  a  certain  national  origin  or 
associates  with  institutions  identified 
with  a  certain  national  origin.  These 
comments  are  based  on  a  misreading  of 
the  section.  The  section  only  states  that 
such  charges  will  be  examined  with 
particular  concern  to  determine  if. 
indeed,  the  alleged  discrimination  was 
based  on  national  origin.  To  clarify  this 
misunderstanding,  the  Commission  has 
added  a  sentence  stating  that  it  will 
determine  whether  there  has  been 
unlawful  national  origin  discrimination 
by  applying  general  Title  VII  principles, 
such  as  disparate  treatment  and  adverse 
impact.  For  example,  it  would  be 
unlawful  national  origin  discrimination 
for  an  employer  to  disparately  treat  an 
employee  who  inhought  belonged  to  a 
certain  national  origin  group  because 
the  employee's  spouse  had  a 
pronounced  foreign  appearance  or  a 
foreign  name. 
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A  few  commenlalors  stated  that  the 
definition  of  national  origin 
discrimination  was  too  broad  because  it 
not  only  included  minorities  but  also  all 
white  persons  National  origin 
discrimination  may  often  overlap  with 
discrimination  because  of  race  or  color. 
The  Commission's  definition  of  national 
origin  discrimination  is  necessarily 
broad  because  Title  VII  protects  all 
individuals  from  national  origin 
discrimination  regardless  of  iheir  race  or 
color. 

Some  commentators  believed  that  the 
definition  does  not  recognize  national 
origin  t1if;i:rimination  grounded  in  a 
person  s  manner  of  dressing,  such  as, 
the  wearing  of  turbans  or  saris.  If  the 
facts  of  a  case  show  that,  under  general 
Title  VII  principles,  there  has  been 
discrimination  on  the  basis  of  national 
origin,  such  discrimination  would  be 
covered  under  the  definitional  phrase 
"cultural  characteristics  of  a  national 
origin  group." 

Several  commentators  correctly  noted 
that  for  an  individual  to  be  protected 
against  national  origin  or  his  ancestors 
have  their  origins  in  a  sovereign  nation. 
See.  for  example.  Roach  v.  Dresser 
Industries.  23  FEP  Cases  1073  (W.D.  La. 
1980),  where  the  court  held  that  a  person 
of  Acadian  descent  ("Cajun")  could  sue 
under  Title  VII  for  national  origin 
discrimination.  Because  the  phrase 
"country  of  origin"  may  imply  a 
reference  to  a  sovereign  nation,  it  has 
been  substituted  by  the  phrase  "place  of 
origin". 

Also,  the  phrase  "particular  national 
origin"  in  the  proposed  Guidelines  has 
been  changed  to  "national  origin  group" 
throughout  this  section.  In  order  to  have 
a  claim  of  national  origin  discrimination 
under  Title  VII,  it  is  not  necessary  to 
show  that  the  alleged  discriminator 
knew  {\\e  particular  national  origin 
group  to  which  the  complainairl 
belonged.  To  prove  a  national  origin 
claim,  it  is  enough  to  show  that  the 
complainant  was  treated  differently 
than  others  because  of  his  or  her  foreign 
accent,  appearance  or  physical 
characteristics.  See,  for  example,  Berke 
v.  Ohio  Department  of  Public  Welfare, 
Zi  EPD  1131,217  (6lh  Cir.  1980).  which 
held  that  defendants  had  discriminated 
against  Berke  because  of  her  accent 
which  flowed  from  her  national  origin. 
The  Court  of  Appeals,  in  a  per  curiam 
opinion,  affirmed  the  unpublished 
district  court  opinron.  The  district  court 
had  held  that  it  was  immaterial  thai  the 
employer  could  not  have  discriminated 
against  the  employee  because  she  was 
of  Polish  origin:  the  employer  did  not 
know  that  the  employee  was  Polish.  It 
was  sufficient  that  the  employer  treated 


her  differently  because  she  had  a 
"foreign"  accent. 

§  1606.2— Scope  of  Title  VU  Protection 

The  first  sentence  of  this  section  Is 
based  on  §  1606.1(c)  of  the  preceding 
Guidelines,  and  has  been  revised  to 
conform  with  the  coverage  of  Title  VII. 
Section  1606.2  also  recognizes  that  Title 
VII  principles  of  disparate  treatment  and 
adverse  impact  equally  apply  to 
national  origin  discrimination. 

One  commentator  suggested  that  the 
Commission  clarify  the  responsibility  of 
labor  organizations  regarding  national 
origin  discrimination.  The  las'  sentence 
has  been  restated  to  clarifv    Hat  the 
Guidelines  use  the  term  "employer"  to 
refer  to  all  entities  covered  by  Title  VII 
Therefore,  the  Guidelines  apply  to  all 
entities  covered  by  Title  VII,  including 
labor  organizations,  joint  labor 
management  committees  controlling 
apprenticeship  or  other  training  or 
retraining,  and  public  or  private 
employment  agencies. 

§  1606.3— The  National  Security 
Exception 

Section  1606.3  is  based  on  the 
exception  in  §  1606.1(d)  of  the  preceding 
Guidelines.  This  Section  recognizes  the 
national  security  exception  as  it  appears 
in  Section  703(g)  of  Title  VII. 

The  Commission  did  not  receive  any 
comments  from  the  public  on  this 
section.  However,  as  a  result  of 
interagency  coordination  under 
Executive  Order  12067,  a  footnote  has 
been  added  to  refer  to  the  national 
security  provision  for  federal 
employment  under  5  U.S.C.  7532. 

§  1606.4 — The  Bona  Fide  Occupational 
Qualification  Exception 

This  section  reiterates  the  last 
sentence  in  §  1606.1(a)  of  the  preceding 
Guidelines  and  is  based  on  the 
Commission's  long  held  position  thai  the 
bona  fide  occupational  qualification 
exception  under  Section  703(e)  of  Title 
VII  shall  be  strictly  construed.  Several 
commentators  supported  the 
Commission's  strict  construction  of  the 
BFOQ  exception.  There  were  no 
substantive  comments  on  this  section 
and  no  changes  have  been  made. 

§  1606.5 — Citizenship  Requirements 

This  section  Is  based  on  §  1606.1  (d) 
and  (e)  of  the  preceding  Guidelines.  In 
those  circumstances  where  citizenship 
requirements  have  the  purpose  or  effect 
of  discriminating  against  an  Individual 
on  the  basis  of  national  origin,  they  are 
prohibited  by  Title  VII.  See  Espinozo  v. 
Farah  Mfg.  Co.  Inc.,  414  U.S.  86,  92 
(1973). 


Some  commentators  noted  that  the 
Guidelines  do  not  indicate  whether  an 
employer  would  be  liable  under  Title 
VII,  if  a  State  law  prohibits  the 
employment  of  illegal  aliens  and  if  the 
employer  refuses  to  hire  an  "illegal 
alien"  because  of  that  State  Law.  The 
commentators  mentioned  twelve  states 
which  have  laws  prohibiting  the 
ei.iployment  of  "illegal  aliens".  They 
also  cited  to  the  Supreme  Court  decision 
in  De  Canas  v.  Bica,  424  U.S.  351  (1976), 
which  held  that  the  State  of  California 
was  not  totally  barred,  by  virtue  of  the 
Immigration  and  Nationality  Act  (INA), 
from  regulating  the  employment  of 
"illegal  aliens"  within  its  boundaries. 
However,  the  Court  left  the  question 
open  for  the  lower  court  to  determine 
whether  the  California  statute  is  too 
broad  and  therefore  In  conflict  with  the 
purposes  and  objectives  of  Congress  in 
enacting  the  Immigration  and 
Nationality  Act.  For  example,  the  Court 
noted  that  the  California  statute 
prohibits  the  employment  of  aliens  who 
are  "not  entitled  to  lawful  residence  in 
the  United  States";  and,  that  therefore, 
on  its  face.  It  appears  to  conflict  with 
the  INA  which  permits  certain  aliens, 
not  entitled  to  lawful  residence,  to  work 
In  the  United  States.  In  De  Canas,  the 
Court  was  not  presented  with  the  issue 
of  whether  the  California  law  was 
consistent  with  the  purposes  and 
objectives  of  Title  VIL  Similar  analysis, 
however,  would  have  to  be  made  in 
determining  whether  a  particular  State 
law  conflicts  with  Tide  VII.  In  Title  VII, 
Congress  only  specifically  excluded 
from  coverage  the  employment  of  aliens 
outside  the  United  States.  See  Section 
702  of  Tide  VII,  42  U.S.C.  2000e-l. 
Moreover,  even  if  such  a  State  law  is 
found  not  to  have  been  superseded 
under  Section  708  of  Title  VII,  42  U.S.C. 
2000e-7,  as  one  of  these  commentators 
recognized,  an  employer  may  be  liable 
under  Title  VII  if  it  is  shown  that  the 
employer  treats  applicants  who  look  or 
speak  like  aliens  differently  than  other 
applicants.  Since  the  Commission  has 
not  been  presented  with  charges 
involving  respondent  defenses  based  on 
such  State  laws,  it  has  not  developed 
policy  in  this  area.  If  the  Commission 
should  receive  such  a  charge,  it  wdl 
base  Its  decision  on  the  provisions  of  the 
State  law  involved  and  on  the 
employer's  application  of  the  State  law 
to  its  employment  practices. 

As  a  result  of  interagency 
coordination  under  Executive  Order 
12067.  the  Commission  has  added  to 
footnote  2.  a  reference  to  Executive 
Order  11935,  5  CFR  Part  7.4,  and  to  31 
U.S.C.  699(b),  which  set  forth  citizenship 
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requirements  for  certain  types  of  Federal 
employment. 

§  1606.&— Selection  Procedures 

This  section  is  derived  from  several  of 
the  concepts  slated  in  §  1606.1(b)  of  the 
preceding  Guidelines.  As  a  result  of  the 
comments,  this  section  has  been  revised. 
It  affirms  that  in  investigating  selection 
procedures  for  adverse  impact  on  the 
basis  of  national  origin,  the  Commission 
will  apply  the  principles  of  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures  (UGESP),  29  CFR  Part  1607. 
As  some  commentators  correctly  noted, 
height  and  weight  requirements  are 
exceptions  to  the  "bottom  line"  concept 
under  Section  4C(2)  of  the  UGESP. 
Section  1606.6(a)(2)  now  clearly  states 
this.  Some  commentators  also  stated 
that  the  effect  of  5  1606.6(b)  of  the 
proposed  Guidelines  was  to  include 
fluency-in-English  requirements  and 
foreign  training  or  education 
requirements  as  exceptions  to  the 
"bottom  line"  concept.  Section  1606.6(b) 
now  clarifies  that  the  Commission  does 
not  consider  these  selection  procedures 
to  be  exceptions  to  the  "bottom  line" 
concept.  However,  this  section 
emphasizes  that  fluency-in-English  and 
foreign  training  or  education 
requirements  are  often  the  basis  of 
national  origin  discrimination. 
Therefore,  the  Commission  will  carefully 
examine  charges  involving  these 
requirements  for  evidence  of 
discrimination  under  both  the  disparate 
treatment  and  adverse  impact  theories. 
Some  commentators  were  concerned 
with  the  lack  of  guidance  on  how  to 
determine  adverse  impact  and  job 
relatedness  for  selection  criteria 
identified  in  §  1606.6.  They  also  wanted 
to  know  the  recordkeeping  requirements 
for  national  origin  groups.  The 
Commission  has  given  detailed  guidance 
in  the  UGESP  on  how  to  determine 
adverse  impact  and  on  validation. 
Proposed  §  1606.6(a)(1)  has  been  revised 
to  clarify  that  these  are  the  standards 
which  employers  should  apply  in 
evaluating  selection  procedures  for 
unlawful  national  origin  discrimination. 
The  UGESP,  sections  4  and  15,  specify 
the  national  origin  groups  for  which 
employers  are  required  to  keep  reco.-ds 
in  evaluating  selection  procedures  for 
unlawful  national  origin  discrimination. 
Those  recordkeeping  requirements  apply 
to  all  the  selection  procedures 
mentioned  in  §  1606.6. 

Most  of  the  comments  on  this  section 
concerned  the  selection  procedures 
mentioned  in  §1606.6(b)(2),  i.e..  the 
denial  of  employment  opportunities 
because  of  an  individual's  foreign 
accent  or  inability  to  com.municate  well 
in  English.  An  employer  who  considers  a 


person's  foreign  accent  or  ability  to 
communicate  in  English  as  one  of  its 
criteria  in  selecting  applicants  for  a  job 
or  other  employment  opportunities, 
should  examine  these  practices  for 
evidence  of  disparate  treatment  on  the 
bases  of  national  origin,  as  well  as  for 
evidence  of  adverse  impact  under  the 
UGESP.  If  there  is  adverse  impact  based 
on  national  origin,  the  employer  must 
justify  the  use  of  the  selection  procedure 
by  showing  that  it  is  job  related  or 
otherwise  justified  under  Federal  law. 
For  example,  knowing  how  to  speak 
English  could  be  job  related  for  the  job 
of  selling  shoes  to  English-speaking 
customers.  However,  if  the  employer 
required  its  sales  people  to  speak 
without  an  accent  or  to  have  a  certain 
degree  of  fluency  in  English,  and  if  these 
requirements  had  an  adverse  impact 
based  on  national  origin,  the  employer 
would  have  to  show  the  job  relatedness 
of  the  no-foreign-accent  requirement,  or 
of  the  degree  of  fluency  in  English  which 
it  required. 

Several  commentators  were 
concerned  about  the  liability  under  Title 
VII  of  employers  who  require  their 
employees  to  be  bilingual  for  certain 
jobs.  A  job  requirement  of  bilingualism 
is  a  selection  procedure  under  the 
UGESP.  and  employers  should  follow 
the  principles  of  the  UGESP  in  analyzing 
these  jobs  for  adverse  impact  on  the 
basis  of  national  origin. 

Some  conunentators  were  concerned 
that  the  Guidelines  would  discourage 
employees  from  improving  their  ability 
to  speak  English.  A  few  employers 
mentioned  that  they  had  programs  for 
their  employees  from  non-English 
speaking  backgrounds  to  study  and 
improve  their  English  language  skills. 
The  Commission  strongly  supports  such 
programs,  and  nothing  in  these 
Guidelines  precludes  employers  from 
encouraging  their  employees  to  improve 
their  ability  to  speak  English.  Simply 
stated,  the  Commission's  concern  is  thai 
individuals  are  not  deprived  of 
employment  opportunities  on  the  basis 
of  non-job-related  language  proficiency 
requirements  which  under  the  UGESP 
have  an  adverse  impact  on  the  basis  nf 
n.itional  origin,  or  which  are  used  to 
disparately  treat  individuals  because  of 
their  national  origin. 

Some  commentators  slated  that  it 
would  be  difficult  and  impractical  to 
evaluate  foreign  training  and  education, 
especially  in  the  professional  fields,  and 
that  in  some  instances,  a  state  licensing 
requirement  for  the  job  may  treat  foreign 
education  or  training  differently.  It  is 
noted  that  an  individual's  foreign 
training  or  education  is  particularly 
susceptible  to  subjecting  the  individual 


to  employment  discrimination  on  the 
basis  of  national  origin.  Therefore, 
charges  alleging  discrimination  on  this 
basis  will  be  carefully  examined  by  the 
Commission  for  national  origin 
discrimination.  The  Commission's 
investigation  will  focus  on  such 
questions  as:  does  the  employer  treat  all 
foreign  training  or  education  on  the 
same  basis,  or  does  il  discriminate 
between  foreign  training  or  education  on 
the  basis  of  an  individual's  national 
origin:  although  a  job  may  ordinarily 
require  a  state  license,  does  the 
employer  uniformly  and  always  require 
such  license  for  the  job.  (For  licensing  or 
certification  requirements  that  have  an 
adverse  impact,  inter  alia,  on  the  basis 
of  national  origin,  see  also  Sections  2B 
and  16W  of  Ihe  UGESP,  29  CFR  1607.2B 
and  1607.16W;  and  UGESP  Questions 
and  Answers  #7,  44  FR  11996, 11997 
(March  2, 1979). 

§  1606.7— Speak-English-Only  Rules 

This  section  recognizes  that  an 
individual's  primary  language  is  often  an 
essential  national  origin  characteristic. 
According  to  estimates  from  the  Survey 
of  Income  and  Education  conducted  by 
Ihe  U.S.  Bureau  of  Census  in  Spring 
1976.  approximately  28  million  persons 
in  the  United  States  (about  13%  of  Ihe 
total  U.S.  population)  have  non-English 
language  backgrounds  and  may  be 
affected  by  an  employer's  speak- 
English-only  rule.  The  survey  identifies 
persons  with  non-English  language 
backgrounds  as  persons  whose  mother 
tongue  is  not  English,  who  normally  use 
languages  other  than  English,  or  who 
live  in  households  where  languages 
other  than  English  are  spoken.  About  21 
million,  or  seventy  five  percent,  of  this 
group  are  above  the  age  of  18.  The  study 
shows  the  following  approximate 
numbers  for  each  of  these  language 
backgrounds:  Spanish,  10.6  million; 
Italian,  2.9  million;  German,  2.7  million; 
French,  1.9  million:  Chinese,  Japanese, 
Korean  and  Vietnamese,  1.8  million: 
Polish,  1.5  million.  Approximately  2.4 
million  persons  in  the  United  Slates  do 
not  speak  any  English  at  all.* 

An  employer's  rule  which  requires 
employees  to  speak  English  at  all  times, 
including  during  their  work  breaks  and 
lunch  lime,  is  one  example  of  an 
employment  practice  which 
discriminates  against  persons  whose 
primary  language  is  not  English. 


'  See  U  S.  Deparlment  of  Health,  Educalmn  and 
Welfare.  National  Center  fur  Education  Stdlitttics. 
Bulletin  78  B-5.  August  22.  1978,  "Geographic 
Distribution,  Nativity,  and  Age  Distribution  of 
Language  Minorities  in  the  United  States  Spring 
1976";  Waggoner,  Dorothy,  ■'Non-English  Language 
Bacltground  Persons  Three  US  Surveys",  TESOL 
Quarterly,  vol.  12.  No  3  at  247-262.  September.  1978. 
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Under  §  1606.7(a),  the  Commission 
presumes  that  totally  prohibiting 
employees  from  speaking  their  primary 
language,  violates  Title  Vll  because  it  is 
a  burdensome  term  and  condition  of 
employment  which  discriminates  on  the 
basis  of  national  origin  by 
disadvantaging  an  individual's 
employment  opportunities  and  by 
creating  a  discriminatory  working 
environment.  Therefore,  where  such  a 
rule  exists,  the  Commission  will  closely 
scrutinize  it.  However,  §  1606.7(b)  also 
recognizes  that  an  employer  may  require 
its  employees  to  speak  only  in  English  at 
certain  times  and  that  this  would  not  be 
discriminatory  if  the  employer  shows 
that  the  rule  is  justified  by  business 
necessity:  for  example,  where  safety 
requires  that  all  communications  be  in 
English  so  that  everyone  can  closely 
follow  a  particular  task,  such  as,  surgery 
or  drilling  of  oil  wells:'*  or  where  a 
salesperson  is  attending  to  English- 
speaking  customers.  When  the  employer 
believes  that  the  rule  is  justified  by 
business  necessity,  the  employer  should 
clearly  inform  its  employees  of  the 
general  circumstances  under  which  they 
are  required  to  speak  only  in  English 
and  the  consequences  of  violating  the 
rule.  Notice  of  the  rule  is  necessary 
because  it  is  common  for  individuals 
whose  primary  language  is  not  English 
to  inadvertently  change  from  speaking 
English  to  speaking  their  primary 
language.  Any  adverse  employment 
decision  against  an  individual  based  on 
a  violation  of  the  rule  will  be  considered 
as  evidence  of  discrimination  when  an 
employer  has  not  given  effective  notice 
of  the  rule. 

Most  of  the  general,  non-substantive 
comments  were  directed  toward  this 
section  of  the  Guidelines.  These 
comments  reflected  a  misunderstanding 
of  the  Guidelines  either  by  equating 
them  with  bilingual  education  and  other 
bilingual  programs  or  by  concluding  that 
their  purpose  is  to  promote  bilingualism 
in  the  workplace.  As  we  stated  at  the 
beginning  of  this  analysis,  the 
Guidelines  are  not  concerned  with 
bilingual  education  or  other  bilingual 
programs,  and  they  do  not  promote 
bilingualism  in  the  workplace,  the 
purpose  of  the  guidelines  is  to  explain  to 
employers,  and  other  entities  covered  by 
Title  VII.  the  Commission's 
interpretation  of  what  constitutes 
national  origin  discrimination. 

As  the  Court  noted  in  Garca  v.  Gloor, 
618  F.  2d  264.  268  n.l  (51h  Cir.  1980),  the 
Commission's  previous  Guidelines  did 
not  give  any  standards  for  testing 
employer  rules  which  prohibit  the  use  of 


"  See  for  example.  Soucedo  v.  Brothers  Well 
Service.  Inn..  464  F  Sapp  919  (S.D.  Texas  1979). 


languages  other  than  English.  The 
purpose  of  §  1606.7  is  to  provide  this 
guidance.  The  Commission's  concern  is 
to  prevent  employers  from  imposing 
speak-English-only  rules,  as  arbitrary 
and  oppressive  terms  and  conditions  of 
employm.ent.  on  people  who  come  from 
non-English-speaking  backgrounds  in 
order  to  deprive  them  of  an  equal 
employment  opportunity  for  jobs  they 
are  otherwise  fully  qualified  to  perform. 
Section  1606.7  does  not  conflict  with  the 
Gloor  decision.  Gloor  did  not  involve  a 
speak-English-only  rule  which  was 
applied  at  all  times.  Neither  did  the  facts 
in  G/oor  involve  a  bilingual  employee 
whose  primary  language  was  not 
English.  In  the  Court's  view.  Mr.  Garcia, 
who  spoke  both  English  and  Spanish 
failed  to  prove  that  Spanish  was  his 
primary  language 

Several  commentators  objected  to  the 
presumption  in  §  1606.7(a)  that  a  speak- 
English-only  rule  which  is  applied  at  all 
times,  including  break  and  lunch  time, 
violates  Title  VII.  The  Commission 
believes  that  this  would  create  such  a 
burdensome  term  and  condition  of 
employment,  for  employees  whose 
primary  language  is  not  English,  that  the 
mere  application  of  such  a  rule  would 
shift  the  burden  to  the  employer. 
Therefore,  the  Commission  believes  it  is 
necessary  to  closely  scrutinize  such  an 
absolute  prohibition.  However, 
employers  may  require  that  English  be 
spoken  when  it  is  justified  by  business 
necessity. 

Section  1606.7(a)  has  been 
restructured,  and  the  phrase  "in  the 
workplace  has  been  added.  The  words 
"narrowly  drawn"  have  been  eliminated 
in  §  1606.7(b)  because  they  are 
redundant. 

Some  commentators  staled  that  to 
notify  employees  of  the  "exact 
circumstances  and  times"  of  speak- 
English-only  rules  would  be  impractical 
for  employers  to  implement.  Therefore, 
the  Commission  has  changed  the  phrase, 
"exact  circumstances  and  times"  in 
I  1606.7(c),  to  the  more  flexible  concept 
of  "general  circumstances."  The  manner 
in  which  an  employer  notifies  its 
employees  does  not  matter.  However, 
the  notice  must  be  effective,  i.e..  the 
employee  should  know  under  what 
circumstances  he  or  she  is  required  to 
speak  only  in  English  and  what  will 
happen  if  he  or  she  violates  the  rule. 

Section  1606.8 — Harassment 

This  section  states  that  harassment  on 
the  basis  of  national  origin  is  a  violation 
of  Title  VII  and  that  an  employer  has  an 
affirmative  duty  to  maintain  a  working 
environment  free  from  harassment  on 
the  basis  of  national  origin.  Section 
1606.8(c)  applies  general  Tide  Vll 


principles  to  the  issue  of  harassment 
and  states  that  an  employer  is 
responsible  for  the  acts  of  its 
supervisory  employees  or  agents, 
regardless  of  whether  the  acts  were 
authorized  or  forbidden  by  the  employer 
and  regardless  of  whether  the  employer 
knew  or  should  have  known  of  the  acts. 
Section  1606.B(d)  distinguishes  the 
employer's  responsibility  for  the  acts  of 
Its  agents  or  supervisors  from  the 
responsibility  it  has  for  conduct 
between  fellow  employees.  This  sub- 
section states  that  liability  for  acts  of 
national  origin  harassment  in  the 
workplace  between  fellow  employees 
exists  only  when  the  employer,  its 
agents  or  supervisory  employees,  knows 
or  should  have  known  of  the  conduct, 
and  the  employer  cannot  demonstrate 
that  it  took  immediate  and  appropriate 
corrective  action.  Section  1606.8(e) 
recognizes  that  it)  certain  circumstances, 
an  employer  may  also  be  responsible  for 
the  acts  of  non-employees  with  respect 
to  harassment  of  employees  on  the  basis 
of  national  origin. 

Some  commentators  objected  to  the 
strict  liability  of  an  employer  under 
§  1606.8(c)  for  the  acts  of  harassment  of 
its  supervisory  employees  or  agents. 
Other  commentators  objected  to  an 
employer's  responsibility  for  the 
conduct  of  non-employees  as  set  forth  in 
§  1606.8(e). 

This  Commission  has  not  made  any 
change  in  this  section.  The  principles  of 
this  section  are  the  same  as  stated  in  the 
recently  published  Commission's 
Guidelines  on  Sexual  Harassment.  45 
FR  74676  (November  10, 1980).  These 
principles  have  been  carefully 
developed  by  the  Commission  and  fully 
commented  upon  in  the  supplementary 
information  to  the  Commission's  final 
Guidelines  on  Sexual  Harassment.  45 
FR  74676,  74677. 

Date:  December  22.  1980. 
Eleanor  Holmes  Norton, 
Chair.  Equal  Employment  Opportunity 
Commission. 

Accordingly,  29  CFR  Chapter  XIV  is 
amended  by  revising  Part  1606  to  read 

as  follows: 

PART  1606— GUIDELINES  ON 
DISCRIMINATION  BECAUSE  OF 
NATIONAL  ORIGIN 

Sec. 

1606.1     Definition  of  national  origin 

discrimination. 
1606-2     Scope  of  Title  VII  protection. 

1606.3  The  national  security  exception. 

1606.4  The  bona  fide  occupational 
qualification  exception. 

1606.5  Citizenship  requirements. 

1606.6  Selection  procedures. 

1606.7  Speak-English-only  rules. 
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leoca    Harassment. 

Authority:  Title  VII  of  Ihc  Civil  Rights  Act 
of  1964.  as  amended.  42  U.S.C  2000e  el  seq. 

§  1606.t    Definition  of  national  origin 
discrimination. 

The  Commission  defines  national 
origin  discrimination  broadly  as 
Including,  but  not  limited  to.  the  denial 
of  equal  employment  opportunity 
because  of  an  individual's,  or  his  or  her 
ancestor's,  place  of  origin:  or  because  an 
individual  has  the  physical,  cultural  or 
linguistic  characteristics  of  a  national 
origin  group.  The  Commission  will 
examine  with  particular  concern  charges 
alleging  that  individuals  within  the 
jurisdiction  of  the  Commission  have 
been  denied  equal  employment 
opportunity  for  reasons  which  are 
grounded  in  national  origin 
considerations,  such  as  (a)  marriage  to 
or  association  with  persons  of  a  national 
origin  group;  (b)  membership  in,  or 
association  with  an  organization 
identified  with  or  seeking  to  promote  the 
interests  of  national  origin  groups:  (c) 
attendance  or  participation  in  schools, 
churches,  temples  or  mosques,  generally 
used  by  persons  of  a  national  origin 
group:  and  (d)  because  an  individual's 
name  or  spouse's  name  is  associated 
with  a  national  origin  group.  In 
examining  these  charges  for  unlawful 
national  origin  discrimination,  the 
Commission  will  apply  general  Title  VH 
principles,  such  as  disparate  treatment 
and  adverse  impact. 

§  t606.2    Scope  of  Title  VII  protection. 

Title  VII  of  the  Civil  Rights  Act  of 
1964.  as  amended,  protects  individuals 
against  employment  discrimination  on 
the  basis  of  race,  color,  religion,  sex  or 
national  origin.  The  Title  VII  principles 
of  disparate  treatment  and  adverse 
impact  equally  apply  to  national  origin 
discrimination.  These  Guidelines  apply 
to  all  entities  covered  by  Title  VII 
(collectively  referred  to  as  "employer"). 

§  1606.3    The  national  security  exception. 

It  is  not  an  unlawful  employment 
practice  to  deny  employment 
opportunities  to  any  individual  who 
does  not  fulfill  the  national  security 
requirements  stated  in  Section  703(g)  of 
Title  VII.' 

§  1606.4    TtK  bona  fide  occupational 
qualification  exception. 

The  exception  stated  in  Section  703(e) 
of  Title  VII.  that  national  origin  may  be 
a  bona  fide  occupational  qualification, 
shall  be  strictly  construed. 


§  1606.5    Citizenship  requirements. 

(a)  In  those  circumstances,  where 
citizenship  requirements  have  the 
purpose  or  effect  of  discriminating 
against  an  individual  on  the  basis  of 
national  origin,  they  are  prohibited  by 
Title  VII.' 

(b)  Some  State  laws  prohibit  the 
employment  of  non-citizens.  Where 
these  laws  are  in  conflict  with  Title  VII. 
they  are  superseded  under  Section  708 
of  the  Title. 

§  1601.6    Selection  procedures. 

(a)(1)  In  investigating  an  employer's 
selection  procedures  (including  those 
identified  below)  for  adverse  impact  on 
the  basis  of  national  origin,  the 
Commission  will  apply  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures  (UGESP),  29  CFR  part  1607. 
Employers  and  other  users  of  selection 
procedures  should  refer  to  the  UGESP 
for  guidance  on  matters,  such  as  adverse 
impact,  validation  and  recordkeeping 
requirements  for  national  origin  groups. 

(2)  Because  height  or  weight 
requirements  tend  to  exclude 
individuals  on  the  basis  of  national 
origin.'  the  user  is  expected  to  evaluate 
these  selection  procedures  for  adverse 
impact,  regardless  of  whether  the  total 
selection  process  has  an  adverse  impact 
based  on  national  origin.  Therefore, 
height  or  weight  requirements  are 
identified  here,  as  they  are  in  the 
UGESP.*  as  exceptions  to  the  "bottom 
line"  concept. 

(b)  The  Commission  has  found  that 
the  use  of  the  following  selection 
procedures  may  be  discriminatory  on 
the  basis  of  national  origin.  Therefore,  it 
will  carefully  investigate  charges 
involving  these  selection  procedures  for 
both  disparate  treatment  and  adverse 
impact  on  the  basis  of  national  origin. 
However,  the  Commission  does  net 
consider  these  to  be  exceptions  to  the 
"bottom  line"  concept: 

(1)  Fluency-in-English  requirements, 
such  as  denying  employment 
opportunities  because  of  an  individual's 


'  See  also.  5  U.S.C.  7532.  for  the  aulhorily  of  the 
heud  of  a  federal  agency  or  department  to  suspend 
or  remove  an  employee  on  grounds  of  national 
security. 


'See  Ebpinoza  v.  Farah  Mfg  Co.  Inc.,  414  U.S  86. 
92  I19T31-  See  also.  E.0,  11935.  5  CFR  Part  7.4;  and  31 
use.  699(b].  for  cilizenship  requirements  in  certain 
Federal  employment. 

'See  CD  71-1529  1 19711.  CCH  EEOC  Decisions 
16231.  3  FEP  Casc»  952:  CD  71-1418  11971 1.  CCH 
EEOC  Decisions  116223.  3  FEP  Cases  580:  CD  74-25 
|lS7o|,  CCH  EEOC  Decisions  16400. 10  FEP  Cases 
260  Davis  V,  County  of  Los  Angeles.  566  F.  2d  1334. 
l>ll-42  (9th  Cir..  19771  vacated  and  remanded  as 
moot  on  other  grounds.  440  US  625  (1979>  See  also. 
Dot.''aniv  Rawlm^on.  433  U  S  321  (1977) 

*See  Section  4C(21  of  the  Uniform  Guidelines  on 
Employee  Selection  Procedures.  29  CFR  1607-4C(21. 


foreign  accent.' or  inability  to 
communicate  well  in  English.' 

(2)  Training  or  education  requirements 
which  deny  employment  opportunities 
to  an  individual  because  of  his  or  her 
foreign  training  or  education,  or  which 
require  an  individual  to  be  foreign 
trained  or  educated. 

§  1606.7    Speak-English-only  rules. 

(a)  When  Applied  at  all  Times.  A  rule 
requiring  employees  to  speak  only 
English  at  all  times  in  the  workplace  is  a 
burdensome  term  and  condition  of 
employment.  The  primary  language  of 
an  individual  is  often  an  essential 
national  origin  characteristic. 
Prohibiting  employees  at  all  limes,  in  the 
workplace,  from  speaking  their  primary 
language  or  the  language  they  speak 
most  comfortably,  disadvantages  an 
individual's  employment  opportunities 
on  the  basis  of  national  origin.  It  may 
also  create  an  atmosphere  of  inferiority, 
isolation  and  intimidation  based  on 
national  origin  which  could  result  in  a 
discriminatory  working  environment.' 
Therefore,  the  Commission  will  presume 
that  such  a  rule  violates  Title  VII  and 
will  closely  scrutinize  it. 

(b)  When  Applied  Only  at  Certain 
Times.  An  employer  may  have  a  rule 
requiring  that  employees  speak  only  in 
English  at  certain  times  where  the 
employer  can  show  that  the  rule  is 
justified  by  business  necessity. 

(c)  Notice  of  the  Rule.  It  is  common 
for  individuals  whose  primary  language 
is  not  English  to  inadvertently  change 
from  speaking  English  to  speaking  their 
primary  language.  Therefore,  if  an 
employer  believes  it  has  a  business 
necessity  for  a  speak-English-only  rule 
at  certain  times,  the  employer  should 
inform  its  employees  of  the  general 
circumstances  when  speaking  only  in 
English  is  required  and  of  the 
consequences  of  violating  the  rule.  If  an 
employer  fails  to  effectively  notify  its 
employees  of  the  rule  and  makes  an 
adverse  employment  decision  against  an 
individual  based  on  a  violation  of  the 
rule,  the  Commission  will  consider  the 
employer's  application  of  the  rule  as 
evidence  of  discrimination  on  the  basis 
of  national  origin. 

§  1606.S    Harassment 

(a)  The  Commission  has  consistently 
held  that  harassment  on  the  basis  of 
national  origin  is  a  violation  of  Title  VII. 
An  employer  has  an  affirmative  duty  to 


'See  CD  AL6a-l-155E  (19691.  CCH  EEOC 
Decisions  ^6008.  1  FEP  Cases  921 

'See  CD  YAU9-048  (19691.  CCH  EEOC  Decisions 
116054.  2  FEP  Cases  78. 

•See  CD  71-446  (19701.  CCH  EEOC  Decisions 
16173.  2  FEP  Cases.  1127:  CD  72-0281  (1971).  CCH 
EEOC  Decisions  J6293. 
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maintain  a  working  environment  free  of 
harassment  on  the  basis  of  national 
origin.  • 

(b)  Ethnic  slurs  and  other  verbal  or 
physical  conduct  relating  to  an 
individual's  national  origin  constitute 
harassment  when  this  conduct:  (1)  Has 
the  purpose  or  effect  of  creating  an 
intimidating,  hostile  or  offensive 
working  environment;  (2)  has  the 
purpose  or  effect  of  unreasonably 
interfering  with  an  individual's  work 
performance;  or  (3)  otherwise  adversely 
affects  an  individual's  employment 
opportunities. 

(c)  An  employer  is  responsible  for  its 
acts  and  those  of  its  agents  and 
supervisory  employees  with  respect  to 
harassment  on  the  basis  of  national 
origin  regardless  of  whether  the  specific 
acts  complained  of  were  authorized  or 
even  forbidden  by  the  employer  and 
regardless  of  whether  the  e.nnployer 
knew  or  should  have  known  of  their 
occurrence.  The  Commission  will 
examine  the  circumstances  of  the 
particular  employment  relationship  and 
the  job  functions  performed  by  the 
individual  in  determining  whether  an 
individual  acts  in  either  a  supervisory  or 
agency  capacity. 

(d)  With  respect  to  conduct  between 
fellow  employees,  an  employer  is 
responsible  for  acts  of  harassment  in  the 
workplace  on  the  basis  of  national 
origin,  where  the  employer,  its  agents  or 
supervisory  employees,  knows  or  should 
have  known  of  the  conduct,  unless  the 
employer  can  show  that  it  took 
immediate  and  appropriate  corrective 
action. 

(e)  An  employer  may  also  be 
responsible  for  the  acts  of  non- 
employees  with  respect  to  harassment 
of  employees  in  the  workplace  on  the 
basis  of  national  origin,  where  the 
employer,  its  agents  or  supervisory 
employees,  knows  or  should  have 
known  of  the  conduct  and  fails  to  lake 
immediate  and  appropriate  corrective 
action.  In  reviewing  these  cases,  the 
Commission  will  consider  the  extent  of 
the  employer's  control  and  any  other 
legal  responsibility  which  the  employer 
may  have  with  respect  to  the  conduct  of 
such  non-employees. 

|FK  Dw  HO-402fi9  Filed  U-Zi-BO,  8  45  jml 
BILUNG  CODE  6S70-06-M 


'See  CD  CL68-12-131  EU  (igfis).  CCH  EEOC 
Decisions  J6085.  2  FEP  Cases  295^  CD  72-0621 
11971).  CCH  EEOC  Decisions  16311.  4  FEP  Cases 
312:  CD  72-1501  (1972),  CCH  EEOC  Decisions  10354. 
4  m>  Cases  852:  CD  74-05  (1973).  CCH  F.EOC 
Decisions  1)6387.  6  FEP  Cases  834:  CD  70-41  (1975). 
CCH  EEOC  Decisions  D6632.  See  also.  AmendmenI 
to  Guidelines  on  Discrimination  Because  af  Sex. 
i  1604  Ilia)  n.  1.  45  FR  7476  sy  74677  (November  10. 
1080) 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29CFRPart  1604 

Discrimination  Because  of  $ex  Under 
Title  Vil  of  the  Civil  Rights  Act  of  1964. 
as  Amended;  Adoption  of  Final 
Interpretive  Guidelines 

agency:  Equal  Employment  Opportunity 

Commission. 

action:  Final  Amendment  to  Guidelines 

on  Discrimination  Because  of  Sex. 

summary:  On  April  11.  1980.  the  Equal 
Employment  Opportunity  Commission 
published  the  Interim  Guidelines  on 
sexual  harassment  as  an  amendment  to 
the  Guidelines  on  Discrimination 
Because  of  Sex.  29  CFR  Part  1604.11.  45 
FR  25024.  This  amendment  will  re-affirm 
that  sexual  harassment  is  an  unlawful 
employment  practice.  The  EEOC 
received  public  comments  for  60  days 
subsequent  to  the  date  of  publication  of 
the  Interim  Guidelines.  As  a  result  of  the 
comments  and  the  analysis  of  them, 
these  Final  Guidelines  wera  drafted. 
EFFECTIVE  DATE:  November  10.  1980. 

FOR  FURTHER  INFORMATION  CONTACT! 

Karen  Danart.  Acting  Director.  Office  of 
Policy  Implementation.  Equal 
Employment  Opportunity  Commission. 
2401  E  Street.  NW..  Washington.  DC. 
20506.  (202)  634-7060. 
SUPPLEMENTARY  INFORMATION:  During 

the  60-day  public  comment  penod  which 
ended  on  June  10.  1980.  the  Commission 
received  over  160  letters  regarding  the 
Guidelines  on  sexual  harassment.  These 
comments  came  from  all  sectors  of  the 
public,  including  employers,  private 
individuals,  women's  groups,  and  local, 
state,  and  federal  government  agencies. 

The  greatest  number  of  comments, 
including  many  from  employers,  were 
those  commending  the  Commission  for 
publishing  guidelines  on  the  issue  of 
sexual  harassment,  as  well  as  for  the 
content  of  the  guidelines. 

The  second  highest  number  of 
comments  specifically  referred  to 
§  1604.11(c)  which  defines  employer 
liability  with  respect  to  acts  of 
supervisors  and  agents.  Many 
commentors,  especially  employers, 
expressed  the  view  that  the  liability  of 
employers  under  this  section  is  too 
broad  and  unsupported  by  case  law. 
However,  the  strict  liability  imposed  in 
§  1604. n(c)  is  in  keeping  with  the 
general  standard  of  employer  liability 
with  respect  to  agents  and  supervisory 
employees.  Similarly,  the  Commission 
and  the  courts  have  held  for  years  thai 
an  employer  is  liable  if  a  supervisor  or 
an  agent  violates  the  Title  VII. 
regardless  of  knowledge  or  any  other 


mitigating  factor.  Anderson  v.  Methodist 

Evang^^licol  Hospita}.  Inc.. 

F.Supp. .  3  EPD  p282  (D.C.  Ky. 

1971).  offdAeA  F.2d  723.  4  EPD  17901 
(6th  Cir,  1972):  Commission  Decision  No. 
71-969.  CCH  EEOC  Decisions  (1973) 
^6193;  Commission  Decision  No.  71- 
1442,  CCH  EEOC  Decisions  (1973)  t[6216. 
Furthermore,  a  recent  9th  CircuU  case  on 
sexual  harassment  imposed  strict  , 
liability  on  the  employer  where  a 
supervisor  harassed  an  employee 
without  the  knowledge  of  the  employer. 
Ml/Ier  v.  Bank  of  America.  600  F.2d  211. 
20  EPD  ^30.086  (9th  Cir.  1979).  In  keeping 
with  this  standard,  the  Commission, 
after  full  consideration  of  the  comments 
and  the  accompanying  concerns,  will  let 
§  1604, 11(c)  stand  as  it  is  now  worded. 

A  number  of  people  asked  the 
Commission  to  clarify  the  use  of  the 
term  "agent"  in  §  1604.11(c).  "Agent"  is 
used  in  the  same  way  here  as  it  is  used 
in  §  701(b)  of  Title  VII  where  "agent"  is 
included  in  the  definition  of  "employer." 

A  large  number  of  comments  referred 
to  §  1604.11(a)  in  which  the  Commission 
defines  sexual  harassment.  These 
comments  generally  suggested  that  the 
section  is  too  vague  and  needs  more 
clarification.  More  specifically,  the 
comments  referred  to  subsection  (3)  of 
§  1604.11(a)  as  presenting  the  most 
troublesome  definition  of  what 
constitutes  sexual  harassment.  The 
Commission  has  considered  these 
comments  and  has  decided  that 
subsection  (3)  is  a  necessary  part  of  the 
definition  of  sexual  harassment.  The 
courts  have  found  sexual  harassment 
both  in  cases  where  there  is  concrete 
economic  detriment  to  the  plaintiff. 
Heelan  \.  Johns-Manville  Corp..  451 
F.Supp.  1382.  16  EPD  T18330  (D.  Colo. 
1978),  Barnes  v.  Costle.  561  F,2d  983.  14 
EPD  TI7755  (D.C.  Cir.  1977),  Gorber  v. 
Soxon  Business  Products.  552  F.2d  1032. 
14  EPD  117587  {4th  Cir.  1977),  and  where 
unlawful  conduct  results  in  creating  an 
unproductive  or  an  offensive  working 
atmosphere,  Kyriazlw  Western  Electric 
Co..  461  F.Supp.  894.  18  EPD  118700 
|D.N.|.  1978).  For  analogous  cases  with 
respect  to  racial  harassment  see  Rogers 
V.  EEOC.  454  F.2d  234.  4  FPD  1)7597  (5th 
Cir.  1971):  EEOC  v.  Murphy  Afotor 
Freight  Lines.  Inc..  488  F.Supp  .181.  22 
EPD  1130.888  (D.C.  Mn.  1980). 

The  word  "substantially"  in 
§  1604.11(a)(3}  has  been  changed  to 
"unreasonably."  Many  commentors 
raised  questions  as  to  the^neaning  of 
the  word  "substantially."  The  word 
"unreasonably"  more  accurately  states 
the  intent  of  the  Commission  and  was 
therefore  substituted  to  clarify  that 
inte..I. 

It  should  be  emphasized  that  the 
appropriate  course  for  further 


clarification  and  guidance  on  the 
meaning  of  §  604.11(a)(3)  is  through 
future  Commission  decisions  which  will 
deal  with  specific  fact  situations.  Since 
sexual  harassment  allegations  are 
reviewed  on  a  case-by-case  basis,  any 
further  questions  will  be  answered 
through  Commission  decisions  which 
will  be  fact  specific. 

A  fair  number  of  comments  were 
received  on  §  1604.11(d)  which  defined 
employer  liability  with  respect  to  acts  of 
persons  other  than  supervisors  or 
agents.  Again,  as  in  §  1604.11(c).  the 
traditional  Title  VII  concept  prevails 
regarding  employer  liability  with  respect 
to  those  people  other  than  agents  and 
supervisory  employees.  Many 
commentors  asked  the  Commission  to 
clarify  the  meaning  of  "others"  As  a 
result.  §  1604.11(d)  has  been  separated 
into  two  subsectioiis.  The  new 
§  1604.11(d)  refers  to  sexual  harassment 
among  fellow  employees  and  the 
liability  of  an  employer  in  such  a 
situation. 

The  new  §  1604. ll(e}  refers  to  the 
possible  liability  of  employers  for  acts  of 
non-employees  towards  employees. 
Such  liability  will  be  determined  on  a 
case-by-case  basis,  taking  all  facts  into 
consideration,  including  whether  the 
employer  knew  or  should  have  known  of 
the  conduct,  the  extent  of  the  employer's 
control  and  other  legal  responsibility 
with  respect  to  such  individuals. 

A  number  of  people  also  raised  the 
question  of  what  an  "appropriate 
action"  might  be  under  §  1604.11(d). 
What  is  considered  to  be  "appropriate" 
will  be  seen  in  the  context  of  specific 
cases  through  Commission  decisions. 

Section  1604, 11(e)  of  the  Interim 
Guidelines,  which  sets  out  suggestions 
for  programs  to  be  developed  by 
employers  lo  prevent  sexual 
harassment,  now  becomes  §  1004.1  \[V\. 
The  Commission  has  received  miiny 
comments  which  state  thut  this  section 
is  not  specific  enough.  The  Commission 
has  decided  that  the  provisions  of  this 
section  should  illustrate  several  kinds  of 
action  which  might  be  appropriate, 
depending  on  the  employer's 
circumstances.  The  emphasis  is  on 
preventing  sexual  harassment,  and 
§  1604.11(0  intends  only  to  offer 
illustrative  suggestions  with  respect  to 
possible  components  of  a  prevention 
program.  Since  each  workplace  requires 
its  own  individualized  program  to 
prevent  sexual  harassment,  the  specific 
steps  to  be  included  in  the  program 
should  be  developed  by  each  employer. 

Several  commentors  raised  the 
question  of  whether  a  third  party  who 
was  denied  an  employment  benefit 
would  have  a  charge  cognizable  under 
Title  VII  where  the  benefit  was  received 
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by  a  person  who  was  granting  sexual 
favors  to  their  mutual  supervisor.  Even 
though  the  Commission  does  not 
consider  this  to  be  an  issue  of  sexual 
harassment  in  the  strict  sense,  the 
Commission  does  recognize  it  as  a 
related  issue  which  would  be  governed 
by  general  Title  VII  principles. 
Subsection  (g)  has  been  added  to 
recognize  this  as  a  Title  VII  issue. 
After  carefully  considering  the 
numerous  comments  it  received,  the 
EEOC  made  the  above  changes  to  the 
Interim  Guidelines  and,  at  its  meeting  of 
September  23, 1980,  adopted  them  as  the 
Final  Guidelines  on  sexual  harassment, 
subject  to  formal  interagency 
coordination.  Formal  interagency 
coordination  has  been  completed,  and 
none  of  the  affected  agencies  had 
additional  comments.  Therefore,  these 
Guidelines  become  final  as  adopted  at 
the  Commission  meeting  of  September 
23,  1980. 

Signed  at  Washington,  D.C.,  this  3rd  day  of 
November  1980. 
Eleanor  Holmes  Norton, 
Chair,  Equal  Employment  Opportunity 
Commission. 

Accordingly,  29  CFR  Chapter  XIV, 
Part  1604  is  amended  by  adding 
§  1604.11  to  read  as  follows: 

PART  1604— GUIDELINES  ON 
DISCRIMINATION  BECAUSE  OF  SEX 

§1604.11    Sexual  harassment. 

(a)  Harassment  on  the  basis  of  sex  is 
a  violation  of  Sec.  703  of  Title  VII.' 
Unwelcome  sexual  advances,  requests 
for  sexual  favors,  and  other  verbal  or 
physical  conduct  of  a  sexual  nature 
constitute  sexual  harassment  when  (1) 
submission  to  such  conduct  is  made 
either  explicitly  or  implicitly  a  term  or 
condition  of  an  individual's 
employment,  (2)  submission  to  or 
rejection  of  such  conduct  by  an 
individual  is  used  as  the  basis  for 
employment  decisions  affecting  such 
individual,  or  (3)  such  conduct  has  the 
purpose  or  effect  of  unreasonably 
interfering  with  an  individual's  work 
performance  or  creating  an  intimidating, 
hostile,  or  offensive  working 
environment. 

(b)  In  determining  whether  alleged 
conduct  constitutes  sexual  harassment, 
the  Commission  will  look  at  the  record 
as  a  whole  and  at  the  totality  of  the 
circumstances,  such  as  the  nature  of  the 
sexual  advances  and  the  context  in 
which  the  alleged  incidents  occurred-. 
The  determination  of  the  legality  of  a 
particular  action  will  be  made  from  the 
facts,  on  a  case  by  case  basis. 


'The  principles  involved  tiere  continue  to  apply 
to  race,  color,  religion  or  national  origin. 


(c)  Applying  general  Title  VII 
principles,  an  employer,  employment 
agency,  joint  apprenticeship  committee 
or  labor  organization  (hereinafter 
collectively  referred  to  as  "employer")  is 
responsible  for  its  acts  and  those  of  its 
agents  and  supervisory  employees  with 
respect  to  sexual  harassment  regardless 
of  whether  the  specific  acts  complained 
of  were  authorized  or  even  forbidden  by 
the  employer  and  regardless  of  whether 
the  employer  knew  or  should  havrj 
known  of  their  occurrence.  The 
Commission  will  examine  the 
circumstances  of  the  particular 
employment  relationship  and  the  job 
junctions  performed  by  the  individual  in 
determining  whether  an  individual  acts 
in  either  a  supervisory  or  agency 
capacity. 

(d)  With  respect  to  conduct  between 
fellow  employees,  an  employer  is 
responsible  for  acts  of  sexual 
harassment  in  the  workplace  where  the 
employer  (or  its  agents  or  supervisory 
employees)  knows  or  should  have 
known  of  the  conduct,  unless  it  can 
show  that  it  took  immediate  and 
appropriate  corrective  action. 

(e)  An  employer  may  also  be 
responsible  for  the  acts  of  non- 
employees,  with  respect  to  sexual 
harassment  of  employees  in  the 
workplace,  where  the  employer  (or  its 
agents  or  supervisory  employees)  knows 
or  should  have  known  of  the  conduct 
and  fails  to  take  immediate  and 
appropriate  corrective  action.  In 
reviewing  these  cases  the  Commission 
will  consider  the  extent  of  the 
employer's  control  and  any  other  legal 
responsibility  which  the  employer  may 
have  with  respect  to  the  conduct  of  such 
non-employees. 

(f)  Prevention  is  the  best  tool  for  the 
elimination  of  sexual  harassment.  An 
employer  should  take  all  steps 
necessary  to  prevent  sexual  harassment 
from  occurring,  such  as  affirmatively 
raising  the  subject,  expressing  strong 
disapproval,  developing  appropriate 
sanctions,  informing  employees  of  their 
right  to  raise  and  how  to  raise  the  issue 
of  harassment  under  Title  VII,  and 
developing  methods  to  sensitize  all 
concerned. 

(g)  Other  related  practices:  Where 
employment  opportunities  or  benefits 
are  granted  because  of  an  individual's 
submission  to  the  employer's  sexual 
advances  or  requests  for  sexual  favors, 
the  employer  may  be  held  liable  for 
unlawful  sex  discrimination  against 
other  persons  who  were  qualified  for  but 
denied  that  employment  opportunity  or 
benefit. 


(Title  VII.  Pub  L  88-352.  78  Stat.  253  (42 
U.S.C.  2IXX)e  el  seq  )) 
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MACHINERY  AND  ALLIED  PRODUCTS  INSTITUTE 


MAPI 
THE   PHILOSOPHY   UNDERLYING   ITS   PROGRAM 

The  management,  program,  and  activities  of  the  Machinery  and  Allied  Products 
Institute  are  based  upon  cerlam  tundamcniai  prmciples. 

1.  Primary  emphasis  is  placed  on  economic  and  business  research  of  prac- 
tical aid  and  assistance  to  business  executives  in  planning  and  admin- 
istering company  activities. 

2.  MAPI  relations  with  government  agencies  and  its  testimony  before 
congressional  committees  are  supported  by  complete  documentation 
and  undertaken  as  a  means  of  effectively  presenting  in  the  public  inter- 
est the  views  and  recommendations  of  MAPI  as  the  spokesman  for  the 
capital  goods  and  allied  product  industries. 

3.  In  formulating  and  adminisiermg  its  bulletin-memorandum-execulive 
letter  program  and  related  activities,  the  following  points  are  given 
emphasis: 

a.  Timeliness. 

b.  Capital  goods  and  allied  products  interest. 

c.  Depth  of  analysis'and  interpretation. 

d-  Presentation,  style,  and  editorial  content  to  assure  maximum  read- 
ability and  rendership. 

e.  Assistance  to  management  in  the  development  of  formal  methods 
of  collection,  analysis,  and  inierpreiaiion  of  information  as  an  aid 
to  the  judgment  factor  in  decision  making. 

4.  The  committee  and  council  activities  of  the  Institute  are  distinguished 
by: 

a.  Seminar-like  sessions  as  contrasted  with  large  meetings.  (As  dis- 
tmguished  from  committee  and  council  activities,  large  conferences 
are  sponsored  by  MAPI  on  an  ad  hoc  basis  when  there  is  a  clear 
need.) 

b.  Homogeneous  groiipmgs  both  from  the  point  of  view  of  capital 
goods  interests  and  subject  matter. 

c.  End  products  such  as  books,  manuals,  and  pamphlets  in  order  to 
disseminate  the  information  gained  from  these  activities  lo  the 
entire  membership. 

5.  Prerequisite  lo  the  attainment  of  these  objectives  is  an  able,  profes- 
sional, and  full-time  staff  with  the  po|-  •  guidance  of  a  working  Execu- 
tive Committee  and  the  assistance  r  le  member  company  executives 
represented  on  Institute  committee       ,d  councils. 
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MACHINERY  AND  ALLIED  PRODUCTS  INSTITUTE 


A  BRIEF  DESCRIPTION  OF  THE  MAPI  PROGRAM 

The  Machinery  and  AIHed  Products  Institute  (MAPI)  is  the 
economic  and  management  research  organization  and  national  spoices- 
man  for  the  capital  goods  and  alhed  products  industries.  In  addition 
to  traditional  industrial  product  lines,  our  program  in  recent  years  has 
attracted  growing  support  from  a  variety  of  industry  groups  including 
electronics,  data  processing  and  other  business  equipment,  scientific 
apparatus,  farm  equipment,  aerospace,  basic  metals,  and  consumer 
durables. 

The  Institute's  program  consists  of  several  parts: 

— Economic  and  management  research  and  publication; 

• — An  activity  involving  exchange  of  ideas  with  member  company 
executives  on  day-to-day  operating  problems; 

— A  Bulletin-Memorandum-Executive  Letter  series  on  important 
developments  affecting  member  companies; 

— A  broad  range  of  individual  Councils  made  up  of  corporate 
representatives  drawn  from  the  key  management  disciplines; 

— An  active  and  comprehensive  government  relations  effort; 

— Periodic  Conferences  on  subjects  of  current  interest  such  as 
pension  planning  in  the  80s,  wage  and  price  guidelines,  work- 
ers' compensation,  products  liability,  financial  reporting  and 
disclosure,  and  trends  in  international  trade. 

The  program  of  the  Institute  is  carried  on  with  the  guidance  of 
the  Executive  Committee,  heavy  reliance  on  professional  staff,  and 
stimulating  cooperation  by  member  companies  through  various  means 
including  our  Council  structure. 
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MAPI  INDUSTRIAL  RELATIONS  COUNCIL 


Origin  and  Purpose 

The  MAPI  Industrial  Relations  Council  was  organized  in  1959  in 
recognition  of  the  need  among  capital  goods  and  allied  product  companies 
for  some  medium  through  which  the  industrial  relations  problems  of  these 
industries  may  receive  continuing  and  intensive  study  by  top  executives 
experienced  in  the  industrial  and  personnel  relations  fields.   The  Council 
has  the  following  major  purposes: 

1.  To  provide  a  forum  for  the  informal  discussion  of 
general  industrial  relations  problems  of  capital 
goods  manufacturers.   Coverage  of  important 
personnel  relations  matters  is  also  involved. 

2.  To  serve  to  the  extent  appropriate  as  a  clearinghouse 
for  the  receipt  and  dissemination  of  industrial 
relations  information  to  all  members  of  the  Machinery 
Institute. 

3.  To  serve  as  a  practical  seminar  for  the  development 
and  direction  of  Institute  staff  research  in  the 
field  of  industrial  relations. 

Program 

The  program  of  the  Council  concerns  itself  primarily  with  all 
company  problems  under  the  broad  concept  of  industrial  relations — for 
example,  labor  and  union  relations,  personnel  programs  and  research, 
manpower  planning  and  development,  current  trends  in  negotiations,  and 
benefit  planning  and  research.   In  connection  with  the  Council's  estab- 
lishment. Institute  staff  research  has  been  broadened  on  such  subjects 
as  industry  practice  and  policy  with  regard  to  supplementary  pay  policies, 
moving  expenses,  separation  benefits,  manpower  planning  and  development, 
training  programs,  and  the  economic  issues  involved  in  collective  bargaining. 
In  addition,  research  time  has  been  devoted  to  governmental  activities 
such  as  the  equal  employment  opportunity  programs,  amendments  to  the  Fair 
Labor  Standards  Act,  labor  law  reform,  amendments  to  the  Social  Security 
Act,  and  cost  of  living  indices. 

Activities  of  the  Council  have  been  helpful  in  the  publication 
of  such  studies  as  LABOR  LAW  REFORM:   A  SERIES;  TITLE  VII  CLASS  ACTIONS; 
and  WAGE  AND  PRICE  CONTROLS:   A  SERIES.   Other  publications  include: 
SOCIAL  SECURITY:   HOW  SHOULD  IT  BE  RESHAPED  TO  MEET  THE  GOALS  OF  THE 
SYSTEM  AND  FEDERAL  TAX  POLICY?;  THE  BEHAVIOR  OF  PRICES,  LABOR  COST,  AND 
PROFITS  IN  AN  INFLATIONARY  ECONOMY;  THE  1978  CONSUMER  AND  PRODUCER 
PRICE  INDEX  REVISIONS;  SEX  DISCRIMINATION:   THE  1978  LAW  ON  PREGNANCY 
BENEFITS—A  SERIES;  THE  1978  AGE  DISCRIMINATION  ACT  AMENDMENTS— A 
SERIES;  EEO  AND  REVERSE  DISCRIMINATION—A  SERIES;  and  ERISA  REGULATORY 
DEVELOPMENTS— A  SERIES. 
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Finally,  with  the  assistance  of  the  Council,  the  staff  has 
undertaken  a  series  of  studies  on  company  approaches  to  industrial 
relations.   The  purpose  of  this  project  is  to  examine  the  principles 
underlying  a  company's  labor  and  personnel  program  and  its  application 
at  the  plant  level  and  at  the  bargaining  table.   To  date  five  studies 
have  been  issued:   THE  CATERPILLAR  APPROACH  TO  INDUSTRIAL  RELATIONS; 
THE  CUMMINS  ENGINE  APPROACH  TO  INDUSTRIAL  RELATIONS;  THE  WOODWARD 
GOVERNOR  APPROACH  TO  INDUSTRIAL  RELATIONS;  THE  SKF  APPROACH  TO 
INDUSTRIAL  RELATIONS;  and  THE  GE  APPROACH  TO  INDUSTRIAL  RELATIONS. 

Membership 

Membership  on  the  Council  is  by  invitation  and  is  limited  to 
approximately  80  representatives  of  member  companies.   Its  meeting 
schedule  calls  for  two  meetings  a  year,  in  the  fall  and  in  the  spring. 
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STATEMENT  ON  SEXUAL  HARASSMENT  OF  STUDENTS  SUBMITTED  TO 
THE  SENATE  COMMITTEE  ON  LABOR  AND  HUMAN  RESOURCES 


The  National  Advisory  Council  on  Women's  Educational  Programs  appreciates 
the  Committee's  invitation  to  submit  this  statement  for  inclusion  in  the 
record  of  the  recent  hearing  on  sexual  harassment  in  employment.  We  believe 
that  sexual  harassment  of  students  is  a  closely  related  subject  and  one 
which  should  be  of  great  concern  to  this  Committee.  We  are  a  presidentially 
appointed  body,  charged  by  the  Women's  Educational  Equity  Act  {P.L.  95-561) 
to  advise  the  Secretary  of  Education  and  other  Federal  officials  on  the 
status  of  women  and  girls  at  all  levels  of  education.  One  of  our  major 
concerns  has  been  the  implementation  of  Title  IX  of  the  1972  Education 
Amendments  which  prohibits  sex-based  discrimination  in  education  programs 
and  activities  receiving  Federal  financial  assistance.  Within  this  focus, 
the  Council  has  been  particularly  interested  in  the  sexual  harassment  of 
students,  a  truly  insidious  problem  of  great  but  still  unknown  dimensions. 

Like  sexual  harassment  on  the  job,  sexual  harassment  of  students  has  surfaced 
as  a  discrimination  issue  only  recently.  This  problem  first  gained  public 
attention  in  1977  when  five  Yale  University  students  sued  the  school  for 
sexual  harassment  by  faculty.  Since  then,  sexual  harassment  of  students 
has  become  an  issue  of  growing  concern  across  the  nation. 

0   A  professor  at  Harvard  has  received  a  formal  reprimand.  Another 
at  the  University  of  California  at  Berkeley  was  suspended  for  one 
quarter,  and  at  San  Jose  State  University,  a  tenured  associate 
professor  was  fired  when  five  students  accused  him  of  embracing, 
fondling  and  propositioning  them. 

0   Students  are  organizing  groups  to  deal  with  the  issue,  such  as 

the  Coalition  Against  Sexual  Harassment  at  Arizona  State  University, 
and  at  the  University  of  California  at  Berkeley,  and  the  University 
of  Minnesota. 

0    Students  are  filing  charges,  such  as  at  the  University  of  Massachusetts 
at  Boston. 

0   Surveys  were  conducted  by  students,  at  Berkeley  and  the  University 
of  Rhode  Island. 

0   The  American  Psychological  Association  developed  a  task  force  to 
investigate  the  problem  of  sexual  harassment. 


Established  by  the  Women's  Educational  Equity  Act.  1974.     -    U.S.  Department  of  Education 


678 


Institutions  such  as  Stanford  and  Rutgers  Universities  are 
beginning  to  develop  policies  and  procedures  to  deal  with  sexual 
harassment. 

This  growing  concern  led  the  Council  to  undertake  two  major  activities 
designed  to  assess  the  incidence  and  conditions  of  campus  sexual  harassment. 
In  1978  we  published  the  results  of  a  Council-commissioned  legal  study 
which  concluded  that  sexual  harassment  of  students  was  prohibited  by  Title 
IX.  Then  during  academic  year  1979/80  the  Council  issued  and  gave  wide 
circulation  to  a  "Call  for  Information  on  the  Sexual  Harassment  of  Students," 
to  request  anecdotes  from  victims  and  others  who  knew  of  incidents.  The 
response  was  significant  enough  to  support  the  production  of  a  report 
entitled  Sexual  Harassment:  A  Report  on  the  Sexual  Harassment  of  Students. 
Although  not  a  definitive  work  (because  there  are  still  no  comprehensive 
data  on  the  sexual  harassment  of  students),  our  report  has  been  positively 
received  by  colleges  and  universities,  administrators  and  education  staff, 
students,  and  the  public.  This  report  concludes  that  sexual  harassment 
is  prevalent,  illegal,  and  a  problem  serious  enough  to  compel  Federal 
involvement,  as  well  as  action  by  academic  institutions. 

What  is  Sexual  Harassment? 

Sexual  harassment  is  not  easily  defined.  Whenever  men  and  women  are  together 
sexual  attraction  and  relationships  are  likely  to  occur.  How  to  differentiate 
sexual  harassment  from  ordinary  personal  and  private  relationships  is  the 
crux  of  the  definitional  problem. 

What  makes  sexual  harassment  different  from  "flirting"  or  casual  asides  is 
that  it  is  unwanted  and  occurs  in  a  relationship  where  the  parties  are  un- 
equal. A  college  professor  is  in  a  position  of  authority  and  has  considerable 
influence  over  a  student's  academic  and  future  career.  Students  depend  on 
professors  for  grades,  recommendations,  grant  sponsorships,  faculty  appoint- 
ments, and  for  assistance  into  the  ever  tightening  job  market.  A  student  who 
is  harassed  is  in  a  double  bind.  She  may  be  unsure  that  an  unjustified  action 
has  occurred;  if  she  ignores  it,  it  may  not  go  away.  If  she  takes  a  stand 
against  the  professor,  he  may  deny  the  actions,  insisting  that  she  was  the 
initiator,  or  that  she  is  just  not  a  good  sport.  If  the  student  complains 
elsewhere,  she  may  be  labeled  a  "troublemaker"  and  told  she  ought  to  handle 
it  herself.  Students  may  find  that  simple  friendliness  or  academic  enthusiasm 
may  be  misinterpreted  by  faculty  as  a  sexual  invitation,  yet  if  they  avoid 
friendliness  with  male  professors,  they  may  not  receive  the  support  so  essential 
for  professional  growth. 

Based  on  respondent  reports,  the  Council  developed  a  working  definition  of 
sexual  harassment:  Academic  sexual  harassment  is  the  use  of  authority  to 
emphasize  the  sexuality  or  sexual  identity  of  a  student  in  a  manner  which 
prevents  or  impairs  that  student's  full  enjoyment  of  educational  benefits, 
climate,  or  opportunities.  Essentially,  five  types  of  activity  were  described 
by  respondents  as  sexual  harassment: 
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1)  Generalized,  sexist  remarks  or  behavior  -  Though  not  designed  to 
lead  to  sexual  activity,  these  remarks  are  directed  to  victims 
because  of  their  sex. 

2)  Inappropriate  and  offensive,  but  essentially  sanction-free,  sexual 
advances  -  This  includes  the  introduction  of  requests  for  social  or 
sexual  encounters  often  accompanied  by  touching.  Many  respondents 
to  our  report  discussed  the  discomfort  of  being  approached  and 
distinguished  that  from  being  threatened. 

3)  Solicitation  of  sexual  activity  or  other  sex-related  behavior  by 
promise  of  rewards.  This  involves  an  attempt  to  use  institutional 
authority  to  make  payment  for  sexual  favors.  In  its  extreme,  this 
category  literally  amounts  to  an  attempt  to  purchase  sexual  behavior. 

4)  Coercion  of  sexual  activity  by  threat  of  punishments  -  In  the  business 
world  this  translates  to  "put  out  or  get  out"  and  is  generally 
thought  of  as  the  essence  of  sexual  harassment.  What  is  at  stake 

is  often  more  than  a  grade  or  recommendation  --  access  to  a  discipline 
or  entry  to  a  career.  This  category  is  the  core  of  what  academic 
sexual  harassment  entails:  exploitation  of  a  difference  in  authority 
to  compel  a  choice  between  two  extremely  unwelcome  alternatives. 

5)  Sexual  crimes  and  misdemeanors  -  This  category  relates  to  acts  which, 
if  reported  to  police  authorities,  would  be  considered  crimes  or 
misdemeanors.  For  the  most  part,  they  go  unreported,  even  when 

they  are  extreme  (forced  sexual  intercourse),  because  of  the  student- 
victim's  fear  of  the  consequences  of  reporting  the  incident  to  any 
authority.  That  fear  often  introduces  a  form  of  consent  into  the 
act,  to  the  extent  that  students  do  not  strenuously  resist  and  often 
continue  their  association  with  the  perpetrator  despite  stress, 
anxiety,  and  fear.  This  frequently  robs  the  acts  of  their  criminality 
since  cooperation  of  any  type  (including  passive  resistance)  is  likely 
to  be  construed  as  consent.  Although  the  perpetrator  involved  may 
have  the  power  to  destroy  the  student's  academic  career  and  thus 
dramatically  change  the  course  of  the  student's  life,  such  acts  are 
not  likely  to  be  viewed  as  presenting  "physical"  danger,  but  only 
"psychological  coercion"  which  is  generally  not  considered  grounds 
to  establish  rape. 

Is  Sexual  Harassment  Illegal? 

Yes.  Victims  of  sexual  harassment  have  a  range  of  options  under  a  variety 
of  laws.  State  or  Federal  nondiscrimination  laws  may  be  invoked;  in  some 
instances  victims  may  file  criminal  charges  or  bring  civil  suits  against 
the  school  or  harassing  party. 

Although  the  notion  of  sexual  harassment  as  a  form  of  sex-based  discrimina- 
tion is  largely  untested  where  students  are  victims,  a  rapidly  developing 
body  of  equal  employment  opportunity  law  has  produced  a  set  of  principles 
that  transfer  very  well  when  applied  to  an  educational  setting. 
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These  principles,  based  on  Title  VII  (1964  Civil  Rights  Act)  which  prohibits 
sex-based  discrimination  in  employment,  imply  that  a  violation  of  Title  IX 
could  be  established  if: 

0    The  initiator  was  an  employee  or  agent  of  the  institution; 

0    The  initiator  was  in  a  position  to  condition  the  academic  position, 
success,  or  climate  of  the  victim; 

0    The  sexual  harassment  involved  a  victim  or  victims  of  only  one  sex; 
and, 

0    The  institution  did  not  provide  prompt  remedial  and  or  corrective 
action  once  it  had  actual  or  constructive  knowledge  that  an  act 
or  acts  of  sexual  harassment  had  taken  place.  (Title  IX  requires 
institutions  to  maintain  grievance  procedures  to  allow  for  prompt 
resolution  of  complaints  relating  to  sex  discrimination.  The  lack 
of  such  procedures  to  provide  speedy  and  just  resolution  of  sexual 
harassment  complaints  could  be  considered  a  violation  of  Title  IX.) 

Sexual  harassment  of  a  student  by  other  students  may  also  trigger  institu- 
tional liability  if: 

0    The  act  or  acts  interfere  with  the  learning  environment; 

0    They  are  directed  at  students  of  only  one  sex;  and 

0    The  institution  takes  no  remedial  action  or  corrective  action  despite 
having  actual  or  constructive  knowledge  of  sexual  harassment. 

What  Can  Institutions  Do? 

As  a  result  of  the  increased  visibility  of  sexual  harassment,  a  few  schools 
have  established  procedures  to  deal  with  it.  The  most  effective  systems 
appear  to  be  those  which: 

0  Include  widely  publicized  prohibitions  of  sexual  harassment; 

0  Increase  awareness  among  faculty,  other  professionals,  and  students; 

0  Have  well  defined  and  widely  publicized  avenues  of  complaint; 

0  Are  capable  of  tailoring  sanctions  to  the  nature  of  the  incidents; 

0    Recognize  the  inherently  suspect  nature  of  any  sexual  relationship 
between  students  and  education  professionals;  and 

0    Utilize  systems  for  the  collection  of  evidence  and  the  speedy 

evaluation  of  complaints  that  do  not  pit  students  directly  against 
faculty  in  tests  of  credibility. 
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The  National  Advisory  Council  believes  that  there  are  important  roles  for 
Federal  agencies  as  well  as  academic  institutions  to  play.  These  are 
summarized  in  our  report.  The  Council  recommends: 

0    That  the  Office  for  Civil  Rights  in  the  U.S.  Department  of 
Education  immediately  promulgate  and  disseminate  widely  a 
policy  to  explicitly  establish  sexual  harassment  as  a  sex 
based  discrimination  in  violation  of  Title  IX  (1972  Education 
Amendments),  and  that  other  Federal  agencies  with  Title  IX 
enforcement  responsibilities  adopt  those  guidelines. 

0    That  the  President  issue  an  Executive  Order  directing  all 
Federal  agencies  administering  laws  or  provisions  which 
prohibit  sex  based  discrimination  to  promulgate  explicit 
prohibitions  of  sexual  harassment  under  those  jurisdictions. 

0    That  Federal  enforcement  agencies  develop  and  make  available 
to  colleges,  universities,  advocates,  and  others  technical 
assistance  packages  designed  to  increase  awareness  and  reduce 
tolerance  for  sexual  harassment  on  the  campuses. 

0    That  Federal  grants  programs  with  equal  educational  opportunity 
priorities  (especially  the  Women's  Educational  Equity  Act 
Program,  the  Fund  for  the  Improvement  of  Postsecondary  Education, 
and  the  National  Institute  of  Education)  encourage  and  support 
research  to  further  understand  and  combat  sexual  harassment, 
and  that  the  results  of  that  research  be  disseminated  widely. 
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May  13,  1981 


Senator  Oran  Hatch 

Senate  Labor  and  Human  Resources  Committee 

Washington,  D.  C.   20510 

Dear  Senator  Hatch, 

My  purpose  in  writing  is  in  regards  to  the  Senate  hearings  on 
"Sexual  Harassment",   I'm  sorry  I  was  unable  to  attend  but  I 
would  like  to  submit  my  account  for  your  consideration.   My  case 
(Tomkins  vs  E\iblic  Service  -  1977)  was  finally  settled  in  1979 
but  had  federal  EEOC  regulations  been  in  effect,  prior  to  this 
time,  possibly  this  could  have  been  avoided. 

Attached  is  a  copy  of  my  affidavit  stating  the  initial  incident 
and  the  situation  which  followed;  but  I  think  it  is  of  utmost 
importance  to  understand  the  emotional  impact  caused  by  such  an 
event. 

Prior  to  this  occurrence  I  was  an  industrious,  productive 
individual.   Following  it,  every  aspect  of  my  life  was  nearly 
devastated: 

Personally,  ray  relationships  suffered  due  to  the  "trauma  of  the 
incident".   My  self  esteem  faultered,  faith  in  my  abilities 
crumbled  and  guilt  (that  I  had  brought  this  on  myself)  developed 
following  the  constant  badgering  by  company  officials.   As  well 
as  health  related  problems  caused  by  the  recurring  stress. 
Professionally,  my  career  was  adversely  affected  due  to  "bad 
reports"  furnished  to  prospective  employers  by  company  officials 
(I  was  only  able  to  gain  employment  through  temporary  work,  1-^ 
years  following  ray  termination)  and  needless  to  say  my  finances 
were  drastically  affected. 

It  has  taken  me  to  the  present  to  put  my  life  back  in  order 
following  U  years  of  college,  an  entry  level  position,  and  a 
renewed  personal  strength,  all  at  36  years  of  age. 

As  you  can  see  "Sexual  Harassment"  treated  as  trivial  can  easily 
destroy  a  life  as  well  as  a  career.   That's  why  the  outcome  of 
your  hearings  are  so  important  for  the  future  protection  of  all 
workers. 

Thank  you  for  taking  the  time  to  read  this  and  if  I  can  be  of  any 
assistance  please  feel  free  to  contact  me. 

Sincerely, 

Adrienne  Tomkins 
672  Broadway 
Bayonne,  N.  J.  07002 

CC:   Chris  Iverson  >/ 
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Snclosed  are  copi>'-  of  my  charges  with  the  t{^  C,  against  Public 
Service,  dating  fV  jra  August  19,  1974  through^ny  termination  on 
January  27,  1975. 

I  was  hired  by  PSE&G  on  April  22,  1971  and  from  this  time  on  I 
received  all  pay  increases  due  me,  and  also  transfers'   to 
positions  having  more  responsibility,  up  to  my  final  step  as  a 
Stenographer  in  October  1972.   In  August  1973  I  was  asked  if  I 
would  like  to  v/ork  for  Mr.  Reppin,  which  opened  up  the  possibility 
of  a  Secretarial  title,   I  agreed  to  the  position  and  that  month 
began  v;orking  for  him. 

Regarding  the  incident  I  make  mention  of  on  October  30,  1973: 

On  that  day,  v/hich  v;as  approximately  2  1/2  months  since  I  began 
working  for  Mr,  Reppin,  I  had  just  finished  taking  dictation.   I 
glanced  at  my  watch  and  it  was  nearly  11:30  a.m.  (my  regular 
lunch  time)  and  asked  if  he  (Mr.  Reppin)  v;anted  the  letters 
transcribed  right  then,  or  if  they  could  wait  until  after  my 
lunch.   At  this  point  he  brought  the  conversation  around  to  v/ork, 
in  general,  and  started  discussing  evaluations  -  stating  that  it 
was  coming  up  soon  and  that  he  was  considering  putting  me  in  for 
a  Secretarial  title  (usually  a  trial  period  of  3  to  6  months  is 
established  to  determine  a  promotion).   He  continued  on  and  v;hen 
I  ag^in  mentioned  my  lunch  time  he  said  "V«hy  don't  we  go  to  lunch 
together,  this  way  we  can  continue  our  discussion".   Since  it 
entailed  my  job  and  position  I  agreeti, 

V.'ell  I  was  soon  to  find  out  it  wasn't  to  be  a  discussion  about  work 
or  my  promotion,  and  v;hen  I  finally  realized  it  v;as  not  to  be  such 
I  began  making,  excuses  to  return  to  the  office.   At  first  I  was 
rebuffed  with  "I'm  your  boss. and  you  only  have  to  do  what  I  tell 
you,  and  you  don't  have  to  go  back  nov;"  until  later  -  "If  anyone 
has  to  ansv;er  for  being  here  I'll  take  care  of  it".   It  finally 
got  to  a  point  where  I  didn't  have  anymore  excuses  in"  v;hich  to 
leave  gracefully  and  didn't  know  v/hat  to  do.      -'  -    ' 

Around  this  tine  he  started  telling  me  about  which  boss  v;as  carry- 
ing on  v;ith  what  secretary.   I  thought  his  drinks  were  making  hin 
talk  so  paid  no  attention,  then  suddenly  I  heard  from  hin  "I  v;ant 
to  lay  you",  "I  can't  walk  around  the  office  with  a  hard-on  all 
■the  time",  "This  is  the  only  v;ay  we  can  have  a  vrorking-relationship" , 
I  almost  died.   I  don't  remember  what  I  said,  I  only,  remember  I  .  ■  ; 
protested  because  he  grabbed  my  arm  and  said  "You're  not  going 
anywhere"  -  "You're  going  with  me  to  the  13th  floor"  and  "Don't  go 
to  anyone  for  help  because  I  have  something  on  all  of  them,  all 
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the  way  to  the  top,  ajid  they're  not  going  to  do  anything  to  help 
you".   By  the  grace  of  God  I  v;as  able  to  get  away  from  him  before 
he  was  able  to  do  me  any  physical  harm,  but  I  was  completely 
shaken.   That  was  the  initial  incident. 

V/hen  I  finally  got  myself  together  I  felt  there  was  no  alternative 
but  to  leave  the  company.   The  following  day  I  called  in  sick  and 
saw  the  II.  J.  Unemployment  Director,  seeking  advice  about  the 
incident.   I  was  told  I  could  resign,  due  to  the  circumstances, 
but  first  to  try  and  see  if  I  cculd  transfer,   I  complied,  and 
returned  to  the  company,  under  the  verbal  agreement  that  I  would 
receive  a  comparable  position. 

Follov;ing  ny  return  came  the  denial  of  a  comparable  position, 
threats  of  cutting  my  salary,  changing  my  title  to  a  lesser  degree, 
charges  that  I  was  not  capable  of  holdi-ng  this  position,  pressure 
to  take  a  cut  in  salary,  elimination  of  duties,  and  many  other 
such  tactics  to  make  staying  unbearable.   I  retaliated  v;ith  the 
only  source  I  had  -  the  Unemployment  Director  -  stating  that  unless 
I  received  a  transfer  I  would  file  the  original  charge  involving 
Mr. 'Keppin  and,  also,  managements'  failure  to  reinstate  me  into  a 
comparable  position. 

Almost  immediately  I  v.-as  transferred,  but  during  the  months  follow- 
ing my  personnel  records  vjere  falsified  with  documents  stating  I 
was  not  capable  of  my  duties  and  was  transferred,  going  back  to  the 
begJJining  of  my  employment,  and  other  such  material  to  degrade  me 
and  reinforce  their  position. 

Finally  after  all  the  pressure  directed  at  me,  and  while  trying  to 
continue  working  at  the  same  time,  I  continually  became  physically 
ill-  up  to  the  point  where  the  thought  of  going  to  work  made  me  ill. 
At  this  time  I  had  to  seek  professional  help.   That  v;as  the  begin- 
ning of  July  1974.   Returning  after  3  days  of  sick  leave  I  received 
a  letter  stating  I  was  being  laid-off  one  week  (5  v;ork  days),  as 
.  disciplinary  action  for  my  absenteeism,  after  verbal  counseling  did 
no  good  (at  no  time  was  I  approached  about  ny  absenteeism,  nor  was 
mention  made  that  any  action  would  take  place).   During  the  course 
of  my  thcraphy  it  was  realized  that  my  physical  and  emotional  state 
had  been  brought  about  due  to  Ilr.  Reppin  and  managements' mistreat- 
ment of  me.   It  v;as  at  this  time  (August  1974)  I  was  encouraged  to 
bring  charges  against  the  company. 

Harassment  continued  in  rnany  forms,  causing  me  continued  absence 
from  work  and  disciplinary  lay-offs.   I  also,  upon  return  from  one 
illness,  was  told  I  had  to  report  for  a  "Physical  Examination". 
I  reported  for  my  "physical  examination"  and  received  only  a  verbal 
10-15  minute  conference  with  the  company  medical  director  regarding 
my  family's  medical  history  and  why  I  felt  I  became  ill.   I  re- 
quested a  copy  of  the  report,  but  did  not  receive  it  until. after 
i^uite  a  battle.   The  report  outright  defames  me,  and  all  my  v/ords 
have  either  been  misquoted  or  rearranged  in  their  favor.   The  con- 
ditions remained  until  my  final  termination  on  January  27,  1975. 


685 


CRINER   BUILDING 


AMERICAN  FEDERATION  OF 
GOVERNMENT  EMPLOYEES 


KENNETH    T     BLAYLOCK 
NATIONAL  PRESIDENT 


AFFILIATED  WITH  THE  AFL-CIO 

JOSEPH    D     GLEASON 
EXECUTIVE  VICE  PRESIDENT 


NICHOLAS   J     NOLAN 
NATIONAL  SEC  -TREAS 


1325  MASSACHUSETTS  AVE.,  N.W.      •      WASHINGTON,  D.  C.  20005 
Telephone:  (202)  737-8700 

TO    00    FOR    ALL    THAT    WHICH    NONE    CAN    DO    FOR    ONESELF 

STATEMENT  OF 
BARBARA  B.  HUTCHINSON,  DIRECTOR 
WOMEN ' S  DEPARTMENT 
AMERICAN  FEDERATION  OF  GOVERNMENT  EMPLOYEES 
BEFORE  THE  SUBCOMMITTEE  ON  EDUCATION, 
SENATE  COMMITTEE  ON  LABOR  AND  HUMAN  RESOURCES 
PUBLIC  HEARINGS  ON  SEXUAL  HARASSMENT 

Wednesday,  May  13,  1981 


The  American  Federation  of  Government  Employees,  AFL-CIO, 
is  pleased  to  have  the  opportunity  to  enter  for  the  record  our 
statement  on  the  issue  of  sexual  harassment  in  the  workplace 
on  which  Senator  Hatch  convened  hearings  April  21,  1981. 
AFGE  is  the  largest  union  representing  public  employees  in 
the  Federal  and  District  of  Columbia  governments  and  we  repre- 
sent some  700,000  workers  in  units  of  exclusive  recognition. 

We  point  with  pride  to  the  role  that  we  and  the  AFL-CIO 
have  played  in  the  passage  of  federal  civil  rights  legisla- 
tion.  We  are  pleased  that  in  the  past  few  years  there  has 
been  growing  recognition  in  the  Congress  and  among  the  public 
that  discrimination  involves  matters  pertaining  to  gender, 
as  well  as  the  issues  of  race  or  religion.   But  we  also 
believe  that  until  employers  in  the  private  and  public  sector 
take  effective  and  immediate  steps  to  remove  the  last  vestiges 
of  such  discrimination,  the  potential  and  promise  of  the  civil 
rights  movement  will  remain  no  more  than  an  unfulfilled  dream. 


HELP  SAVE  OUR  BENEFITS 


686 


With  this  in  mind,  we  would  like  to  present  our  thoughts 
today  on  one  of  the  most  pervasive,  yet  in  some  sense  in- 
visible, occupational  hazards  in  the  workplace--the  issue  of 
sexual  harassment. 

The  Office  of  Personnel  Management  (0PM) ,  the  EEOC,  and 
other  Federal  agencies  have  issued  guidelines  and  policy 
statements  relating  to  sexual  harassment  in  their  work  forces. 
These  policies  range  from  strictly  prohibiting  sexual  harass- 
ment to  simply  frowning  on  it.   The  Merit  System  Protection 
Board  recently  conducted  in  impressive  and  in-depth  survey 
which  showed  that  25%  of  the  respondents  had  experienced 
sexual  harassment  in  some  form.   Provisions  of  the  recent 
Civil  Service  Reform  Act  of  1978  have  expanded  the  avenues 
which  employees  may  use  to  pursue  their  rights  to  restitution 
in  cases  involving  sex  discrimination.   Countless  organizations 
have  educated  the  public  on  the  subject,  not  to  mention  the 
wide  range  and  variety  of  news  and  magazine  articles  which  have 
been  written  on  sexual  harassment  in  the  last  year  or  so. 

Surely  it  would  seem  that  most  people  would  be  aware  of 
the  problem  and  its  ramifications.   Yet  despite  these  efforts 
we  find  that  sexual  harassment  continues  in  the  governm.ent 
work  place  as  probably  one  of  the  most  common  forms  of  dis- 
crimination in  employment. 

The  presence  of  sexual  harassment  in  the  workforce  gives 
rise  to  concern  for  the  credibility  of  so-called  responsible 
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management  personnel  who  are  presumed  to  operate  in  a  fair  and 
objective  manner. 

That  a  victim  (usually  a  woman)  would  have  need  to  struggle 
for  her  basic  rights  to  perform  work  and  advance  in  the  work 
force  under  normal  circumstances,  would  seem  absurd  in  the 
mind  of  the  average  thinker.   However,  there  seems  to  be  no 
end  to  the  strife  borne  by  the  victim  or  the  harm  done  to  the 
mission  of  the  agency.   The  results  are  predictable: 

-  the  creation  of  stressful  and  needlessly  counter- 
productive work  situations,  and  a  hostility-ridden 
environment  that  adversely  affects  job  performance; 

-  the  loss  of  talented  and  dedicated  personnel  who 
quit  or  relocate; 

-  the  decline  in  employee  morale,  which  leads  to  in- 
creased labor  management  conflict  that  consumes  the 
resources  of  both  the  union  and  management. 

The  latter  is  illustrated  by  the  case  of  a  female  employed 
at  the  Headquarters  level  of  a  government  agency  who  refused  the 
advances  of  a  superior  three  levels  above  her  and  was  impro- 
perly suspended  because  of  "sudden  failings"  in  job  performance 
alleged  by  that  superior.   In  this  case  the  harasser  wrote 
notes  to  the  victim.   Although  the  victim  has  produced  strong 
evidence  with  witnesses  supporting  her  claim  and  the  agency 
has  a  clear  policy  statement  barring  sexual  harassment,  the 
effect  of  unreasonable  management  attitudes  have  resulted  so 
far  in  six  (6)  major  events  stemming  from  one  (1)  dispute. 
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There  are  two  investigations,  three  arbitration  cases,  and 
one  unfair  labor  practice  charge  currently  in  the  process. 
Needless  costs  will  be  borne  by  the  union  as  well  as  manage- 
ment, however,  because  the  union  will  not  tolerate  such 
activity  it  must  defend  the  victim  against  senseless  and 
offensive  agency  attacks. 

A  second  case  is  pending  at  a  military  field  installation 
in  California  where  one  of  several  victims  was  told  that  her 
job  was  no  longer  necessary  when  the  harasser,  a  management 
official,  was  himself  reinstated  after  being  suspended.   In 
this  case  the  agency  had  previously  initiated  an  investigation 
into  the  official's  misconduct  involving  sexual  harassment  and 
mismanagement  of  funds,  during  which  time  several  women  tes- 
tified against  him  when  the  case  was  brought  before  a  military 
tribunal.   A  three  judge  court  military  panel  found  violations 
in  several  agency  rules  and  regulations,  including  sexual 
harassment,  and  it  suspended  the  official  pending  a  final  de- 
cision by  the  Commanding  General.   The  General,  however,  re- 
instated the  harasser  without  reviewing  the  tribunal's  record. 
The  victim  was  then  informed  of  her  proposed  termination. 
Another  woman  was  reprimanded  on  trumped  up  charges  and  still 
another  has  been  unilaterally  converted  from  full-time  to 
part-time  employment  status.   Finally,  and  most  unfortu- 
nately, one  woman  suffered  a  nervous  collapse  and  was  hospi- 
talized during  the  agency's  investigation.   The  union  again 
will  expend  funds  needlessly  in  situations  which  should  have 
been  resolved  based  on  the  agency's  own  findings. 
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What  is  most  alarming  to  us  is  that  many  women  who  have 
been  subjected  to  sexual  harassment  fear  grieving  the  matter 
because  of  the  certainty  of  a  backlash  effect  on  the  job.   We 
have  consulted  with  two  D.  C.  government  women  who  feel  their 
individual  experiences  with  the  same  high-level  manager  have 
resulted  in  each  being  passed  over  for  promotions.   One  is  a 
clerical  employee  and  the  other  occupies  an  administrative 
position.   Both  allege  that  other  women  who  consented  to  a 
sexual  relationship  with  this  superior  have  been  favored 
and  assisted  in  achieving  their  career  goals  while  they  have 
been  stymied  in  attempts  to  move  upward.   The  women  have 
chosen  to  remain  anonymous  out  of  fear  or  retaliation. 

These  are  but  three  instances  of  sexual  harassment 
which  have  the  affect  of  tainting  the  whole  of  government 
employment.   One  could  be  sure  that  at  a  time  when  fair, 
efficient,  and  effective  government  is  the  "order  of  the  day," 
federal  managers  can  ill  afford  such  notoriety.   Unfortu- 
nately though,  it  is  always  the  workers,  the  implementors  if 
you  will,  who  are  felled  at  the  hands  of  poor  management. 

The  AFGE  has  historically  supported  tenets  of  the 
Civil  Rights  Laws.   We  were  proponents  of  the  EEO  Act  of 
1972  which  extended  coverage  of  the  1964  Civil  Rights  Act 
to  Federal  and  D.  C.  Government  employees.   Today,  we  are 
directing  our  aim  in  an  effort  to  combat  one  of  the  most 
subtle  and  vindictive  forms  of  employment  discrimination. 
Informational  material,  surveys,  contract  administration. 
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education  of  members  and  nonmembers,  and  the  adoption  of  a 
strong  national  policy  on  sexual  harassment  are  but  a  few 
ways  in  which  we  have  endeavored  to  effect  change  in  the 
status  quo.   But  even  the  combined  forces  of  government  em- 
ployee labor  unions  could  not  fully  thwart  the  pervasiveness 
of  sexual  harassment. 

Agencies  must  do  their  share  in  recognizing  sexual 
harassment  as  a  critical  and  serious  problem.   Their  role 
must  extend  beyond  brushing  the  problem  under  the  rug  or 
looking  the  other  way,  in  many  instances  for  the  sake  of 
the  "old  boy  network."   The  employer's  role,  or  indeed  the 
employer's  "job,"  must  include  the  elimination  of  all  ves- 
tiges of  subversive  sexual  harassment.   Employers  should 
assure  prompt  investigation  and  resolution  of  complaints 
involving  sexual  harassment.   Individuals  found  to  be  in 
violation  should  be  disciplined. 

As  a  preventive  measure  AFGE  strongly  urges  government 
agencies  to  aggressively  and  emphatically  educate  managers 
and  employees  on  the  aspects  of  sexual  harassment.   An  affir- 
mative action  program  should  provide  instruction  on  these 
facts : 

(1)  sexual  harassment  is  not  limited  to  actual 
physical  conduct; 

(2)  sexual  harassment  is  a  violation  of  both 
female  and  male  employee  rights; 
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(3)  employees  do  not  have  to  be  subjected  to 
joking  and  teasing  of  a  sexual  nature; 

(4)  supervisors  and  agents  of  employers  may  not 
ignore  complaints  concerning  behavior 
constituting  sexual  harassment; 

(5)  supervisors  and  agents  of  employers  must  take 
corrective  action  on  complaints  and  failure 
to  take  such  action  can  result  in  liability 
for  the  agency;  and 

(6)  employees  may  file  grievances  or  discrimination 
complaints  because  of  sexual  harassment. 

A  commitment  from  top-level  management  is  necessary  in 
order  to  meet  this  goal. 
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Federally   Employed    Women   «.„ 
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An  Organization    for  Opportunity   and  Equality   for  Women   in  Government 


(20?)   638-4404 


TESTIMONY  OF  FEDERALLY  EMPLOYED  WOMEN  FOR  THE  COMMITTEE  ON  LABOR  AND  HUMAN 
RESOURCES,  U.S.  SENATE,  HEARINGS  ON  SEXUAL  DISCRIMINATION  IN  THE  WORKPLACE: 
SEXUAL  HARASSMENT,  HELD  APRIL  21,  1981.   (SUBMITTED  FOR  THE  RECORD] 


Federally  Employed  Women  (FEW)  is  a  private,  non-partisan,  non-profit  organization 
founded  in  1968  to  enhance  opportunity  and  equality  for  women  in  the  Federal 
Government.   A  national  organization  with  240  chapters  throughout  the  country  and 
overseas,  FEW  serves  as  an  advocate  for  the  rights  and  needs  of  women  employed  in 
the  Federal  service. 

FEW  has  many  members  actively  involved  in  equal  employment  opportunity  efforts, 
both  in  the  enforcement  and  the  training  areas.  Therefore,  we  have  been  able 
to  draw  upon  this  expertise  in  our  comments  on  the  sexual  harassment  guidelines. 
We  thank  you  for  the  opportunity  to  submit  our  testimony. 

It  is  the  position  of  National  FEW  that  no  additional  legislation  is  required 
in  order  to  address  the  issue  of  sexual  harassment  and  its  resultant  impact 
on  productivity  and  cost  of  government  operations.   We  would  equally  oppose 
eliminating  or  disabling  current  EEOC  guidelines.  To  weaken  the  guidelines 
would  appear  to  signal  a  regression  to  "sex  at  the  office"  as  a  condoned  stan- 
dard operating  procedure.  The  EEOC  guidelines  actually  perform  as  one  of  a 
variety  of  means  of  notifying  employers,  unions,  and  all  members  of  the 
workforce  that  personal  responsibility  for  appropriate  performance  at  work 
includes  personal  responsibility  for  sexual  behavior.   It  is  not  a  new 
principle  that  standards  of  performance  and  behavior  apply  to  all  types  of 
action  in  the  office  or  on  the  job.   Responsible  managers  and  supervisors 
have  always  required  their  subordinates  to  focus  on  work  tasks  and  to  hold 
personal  socializing  to  a  minimum. 
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There  are  two  major  requirements  to  prevent  sexual  harassment  within  govern- 
ment agencies.   First,  there  must  be  an  environment  conducive  to  policy 
implementation.   This  requires  informing  managers,  supervisors  and  employees 
of  the  policy,  making  clear  to  all  parties  what  constitutes  acceptable  behavior, 
and  demonstrating  top  management  support  for  the  policy.   The  second  require- 
ment is  to  hold  supervisors  responsible  for  work  place  behavior  in  this  area, 
just  as  they  are  held  responsible  for  work  performance  and  on  the  job  behavior 
regarding  attendance,  procedures,  use  of  government  supplies,  limiting  personal 
calls  or  business  conducted  on  government  time,  etc. 

There  is  little  disagreement  in  theory  that  sexual  harassment  is  out  of  bounds 
and  unacceptable.   Many  people,  however,  show  marked  confusion  over  how  to 
identify  specific  instances  of  sexual  harassment,  whether  a  subjective  element 
(e.g.  the  so-called  victim's  view  of  the  behavior)  is  or  can  be  a  necessary 
component  to  identification  of  harassment,  or,  what  to  do  if^  they  are  faced 
with  sexual  harassment. 

It  is  our  contention  that  there  is  little  reason  to  focus  on  subjective  responses 
to  overt  sexual  overtures.   Sexual  behaviors  are  out  of  place  in  public  employ- 
ment.  The  American  public  has  every  right  to  expect  and  require  professional 
conduct  from  every  Federal  worker.   Professional  conduct  involves  focusing  on 
job  performance,  carrying  out  all  duties  in  a  courteous  way,  and  respecting  the 
contributions  from  other  public  servants.   The  issue  of  "welcome"  or  "unwelcome" 
sexual  behaviors  becomes  a  non-issue. 

Effective  training  is  one  key  element  necessary  to  prevention  of  sexual  ha- 
rassment and  the  creation  of  a  work  climate  conducive  to  professional  behavior 
by  all  Federal  employees.   Training  is  necessary  whenever  a  new  concept  is 
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introduced  or  a  new  skill  required.   The  concept  of  professional  and  courteous 
behavior  is  not  new.   The  requirement  that  managers  and  supervisors  must  take 
preventive  steps  to  deal  with  this  specific  type  of  inappropriate  work  place 
behavior  appears  to  many  to  be  a  new  skill  requirement,  simply  because  of  the 
supposed  sensitivity  of  the  subject  matter. 

The  caveat  is  that  training  given  various  target  populations  must  be  effective 
according  to  some  objective  standard.   Too  often,  someone's  physical  presence 
in  the  class  is  equated  to  training  success.   Training  effectiveness,  however, 
cannot  depend  on  the  delivery  style  of  a  charismatic  instructor.   Some  measurable 
change  must  have  occurred  in  the  learner  as  a  result  of  the  training  experience 
undergone. 

FEW  recognizes  that  effective  training  alone  will  not  accomplish  the  elimination 
of  sexual  harassment.   Further,  there  is  no  guarantee  that,  with  training,  people 
will  exercise  the  skills  provided.   It  is  certain,  however,  that  they  cannot 
exercise  skills  they  do  not  possess.   When  new  skills  requirements  arise,  then 
training  is  the  necessary  concomitant  to  management  commitment. 

The  Department  of  the  Navy  is  to  be  particularly  commended  for  the  systematic 
and  analytical  approach  they  have  taken  to  training.   Their  method  closely 
follows  the  recommendations  made  by  the  Merit  Systems  Protection  Board  and 
meets  criteria  for  effectiveness,  particularly  when  contrasted  to  various 
other  types  of  training  available  on  this  topic.   A  survey  of  available 
training  by  FEW  experts  in  July  1980  revealed  the  following  typical  short- 
comings:  lack  of  clearly  stated  criteria  to  demonstrate  when  the  participant 
has  achieved  the  training  objectives;  failure  to  provide  for  application  of  a 
definition  of  sexual  harassment  or  objective  behavioral  standards  to  specific 
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situations;  no  distinction  among  target  groups;  no  provision  to  impart  positive 
skills  in  implementing  the  policy. 

In  contrast,  the  Department  of  the  Navy  systematically  analyzed  the  issues  and 
isolated  the  skills  necessary  to  turn  policy  into  practice  for  different  target 
populations.   They  first  established  an  objective  Department  of  Navy  standard 
with  the  issuance  of  a  carefully  crafted  statement  applying  equally  to  military 
and  civilians.   Next,  an  ad  hoc  task  force  applied  systems  development  tech- 
niques.  First,  they  developed  a  series  of  precise  objectives  for  each  target 
population  --  supervisors  and  employees.   Next,  they  developed  materials  and 
extensively  tested  these  training  materials  at  each  stage  of  development  on 
typical  members  of  the  target  population.   This  repeated  testing  of  materials 
and  content  resulted  in  final  course  materials.   The  training  is  meeting  with 
overwhelming  success. 

The  Department  of  Navy  found  that  addressing  the  objective  issues  of  produc- 
tivity, mission  accomplishment,  and  overt  behavior  rather  than  the  subjective 
issues  of  personal  feelings,  experiences,  or  cultural  mores  allayed  the  ten- 
sion and  defensiveness  initially  exhibited  by  participants.   Repeatedly,  line 
managers  have  requested  the  training  be  offered  the  lower  level  supervisors 
under  their  jurisdiction.   Managers  and  supervisors  state  that  tliey  will  no 
longer  have  problems  recognizing  sexual  harassment  nor  dealing  with  it.   The 
Navy  training  emphasizes  counseling  for  prevention.   Experiences  of  those  who 
have  been  through  the  training  confirm  the  effectiveness  of  this  approach. 

Because  each  learning  objective  has  a  "go  no-go"  or  competency  based  require- 
ment, the  Department  of  Navy  can  set  accountability  standards  for  each  super- 
visor completing  the  training.   Supervisors  have  been  provided  an  objective 
management  standard.   They  have  practiced  applying  the  DON  standard  to  specific 
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situations.   They  know  counseling  steps  and  preventive  actions  to  pursue. 
No  supervisor  who  completes  the  training  can  claim  confusion  over  what  con- 
stitutes out-of-bounds  behavior  nor  ignorance  of  their  responsibility  to 
manage  the  work  force.   Management  can  require  individual  accountability. 

In  addition  to  preparing  managers  and  supervisors  to  adequately  address  issues 
of  resolution  and  prevention  of  sexual  harassment,  it  is  essential  to  policy 
implementation  that  employees  also  understand  the  policy  and  their  role  in 
its  implementation.   This  point  must  be  underscored,  given  the  extensive 
nature  of  reported  co-worker  and  peer  harassment. 

Various  surveys,  to  include  the  MSPB  data,  indicate  that  many  victims  do  not 
know  what  to  do  when  faced  with  problems;  they  are  also  reluctant  to  report 
for  a  variety  of  reasons.   MSPB,  as  well  as  other,  data  show  that  women  often 
attempt  to  handle  instances  by  ignoring  the  behavior  or  avoiding  the  person. 
This  response  is  uniformly  found  to  be  ineffective.   It  is  frequently  inter- 
preted as  "consent"  or,  worse,  "enticement"  by  harassers. 

Clearly,  training  for  the  general  workforce  is  also  a  requirement.   Women  in 
particular  and  all  individuals  in  low  power  situations  must  be  given  the 
following  information: 

(1)  what  policy  is,,  and 

(2)  what  specific  actions  constitute  sexual  harassment; 

(3)  how  to  personally  and  assertively  confront  the  harasser  to  limit  or  stop 
the  behavior; 

(4)  how  to  raise  the  problem  within  the  organization  in  a  responsible  manner; 
and 

(5)  what  to  do  if  they  observe  harassing  behavior  (since  peer  and  co-worker 
harassment  is  widespread) . 
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The  general  workforce,  then,  requires  information  that  there  is  a  policy  and 
skills  in  taking  preventive  steps  and  in  handling  situations  before  these 
incidents  get  out  of  hand,  become  standard,  or  impact  on  productivity,  job 
retention,  and  performance  of  the  work  unit.   The  Department  of  Navy  training 
for  general  employees  focuses  on  all  of  the  above  training  requirements. 

Many  of  our  agencies  have  set  high  standards  of  conduct  in  order  to  eliminate 
this  abuse  of  power  in  the  Federal  sector.   The  Department  of  Navy  has  placed 
itself  in  a  position  of  insisting  on  high  standards  of  conduct  and  assisting 
individuals  in  reaching  those  standards.   Again,  we  reiterate,  training  alone 
will  not  bring  change.   Besides  devoting  resources  to  training  development, 
Department  of  Navy  key  managers  have  been  aggressive  in  the  demonstration  of 
management  concern.   The  Naval  Material  Command  maintained  a  "hot  line"  to 
facilitate  reporting  of  incidents  for  five  months  in  1980.   Highest  level 
members  of  the  Senior  Executive  Service  and  Flag  Officers  are  attending  the 
Department  of  Navy  Training  (DONT) .   There  is  a  strategy  of  top  down  imple- 
mentation.  Training  for  employees  is  being  deferred  until  supervisory  training 
is  well  underway  so  that  supervisors  have  the  necessary  knowledge  and  skills 
to  deal  with  incidents  that  may  be  reported  once  employees  have  learned  the 
avenues  to  pursue  for  relief. 

Training  effectiveness  versus  mere  headcounts  of  training  instances  is  an  im- 
portant issue  for  consideration.   Ineffective  training,  or  training  purported 
to  focus  on  prevention  of  sexual  harassment  but  actually  attempting  to  directly 
impact  on  the  psychosexual  make-up  of  participants,  is  not  likely  to  reduce 
instances  of  sexual  harassment.   Ineffective  training  can  generate  hostility, 
complaints,  and  the  negative  impression  that  the  issue  is  actually  an  insolv- 
able  problem.   Such  training  results  are  indicative  of  poor  or  misfocused  training 
design. 
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It  is  apparent  that  sexual  harassment  is  a  behavior  issue  confronting  manage- 
ment that  can  be  prevented  or  corrected,  just  as  any  other  behavior  or  perfor- 
mance deficiency  is  corrected.   If  an  agency  fails  to  maintain  principles  of 
accountability  for  their  workforce  on  other  issues,  they  will  probably  fail  to 
successfully  address  the  issue  of  sexual  harassment.   That  failure  to  resolve 
the  problem  indicates  lack  of  accountability  by  management  and  failure  to  set 
and  enforce  performance  standards.   It  does  not  presuppose  an  insolvable  problem. 
The  wide  variance  in  the  reported  incidence  of  sexual  harassment  among  agencies 
and  agency  components  shown  in  the  Merit  Systems  Protection  Board  survey  in- 
dicates that  the  management  environment  clearly  impacts  on  the  relative  amount 
and  types  of  sexual  behavior  permitted  or  even  tacitly  expected  or  encouraged. 

In  short,  agencies  can  address  and  resolve  issues  of  sexual  harassment  just 
as  other  issues  of  poor  performance  or  misuse  or  waste  of  government  resources 
can  be  identified  with  and  dealt  with.   The  key  elements  are  management  com- 
mitment, setting  and  communicating  objective  behavioral  standards,  and  re- 
quiring accountability  by  individual  members  of  the  workforce.   Certainly, 
the  American  public  has  every  reason  to  expect  all  public  employees  to  behave 
in  a  professional,  productive  manner  while  carrying  out  the  myriad  tasks  of 
the  public's  business. 
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RM.  402,  955  SOUTH  COLUMBUS  STREET,  ARLINGTON,  VA.  22204 

April  29,  198! 

Orrin  G.  Hatch 

Chairman 

Labor  and  Human  Resources  Committee 

United  States  Senate 

1^11   Russell  Senate  Office  Building 

Washington,  D.  C.  205IO 

Dear  Chairman  Hatch  1 

During  the  recent  Labor  and  Human  Resources  Committee  hearings  on  sexual 
harassment  in  the  workplace,  the  issue  of  the  EEOC  guidelines  on  sexual 
harassment  was  raised.  It  was  clear  from  some  of  the  testimony  presented 
that  there  is  a  misconception  about  the  EEOC  authority  in  these  matters. 
That  misconception  was  best  expressed  in  a  follow-up  article  by  reporter 
Joann  Lublin  which  appeared  in  the  April  24th  edition  of  the  Wall  Street 
Journal.   In  that  article,  Ms.  Lublin  stated  1 

"In  guidelines  effective  last  November,  the  federal  job-bias 
agency  ^E0C7threatened  to  sue  employers  for  any  sexual  harass- 
ment by  bosses,  co-workers,  and  even  nonemployees. , . . that 
creates  an  'offensive  work  environment'." 

Unfortunately,  that  statment  reflects  a  very  widely-held  misconception 
about  the  purposes  of  those  guidelines  and  about  ESOC's  enforcement 
authority. 

First  of  all,  the  EEOC  is  not  empowered  to  issue  federal  regulations. 
The  EEOC  guidelines  on  sexual  harassment  are  not  federal  regulations. 
They  are,  instead,  the  Commission's  statement  of  interpretation  of 
developing  case  law  in  the  matter.   It  is  the  courts,  not  the  EEOC,  which 
have  established  the  principles  that  (a)  sexual  harassment  is  a  form  of 
sex  discrimination  under  Title  VII  of  the  196k   Civil  Rights  Acti  (b)  sexual 
harassment  should  not  be  a  condition  of  employment;  and  (c)  employers  may 
be  held  liable  in  such  cases. 

Further,  the  EEOC  guidelines  do  not  have  the  effect  of  law  and  they  are 
not  binding  on  the  courts.   The  EEOC  has  no  enforcement  powers  except 
through  the  courts.   When  a  sexual  harassment  complaint  is  brought  before 
the  Commission,  the  Commission  is  authorized  only  to  seek  a  voluntary 
settlement  in  the  matter.   If  a  voluntary  settlement  cannot  be  reached, 
and  the  EEOC  feels  the  complaint  has  sufficient  merit,  it  may  bring  the 
complaint  before  the  courts  on  behalf  of  the  complainant.   But,  it  is 
the  courts,  not  the  Commission,  which  have  the  final  say. 

Since,  as  a  matter  of  administrative  practice,  EEOC  must  issue  guidelines 
reflecting  the  courts'  opinions  on  many  matters,  the  sexual  harassment 
guidelines  are  not  unique.   Nor  has  EEOC  overstepped  its  authority  in 
issuing  them.  The  confusion  comes  from  a  basic  misunderstanding  about 
the  Commission's  enforcement  powers. 
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Page  two 

The  EEOC  is  not  "threatening  to  sue  employers."   It  is  merely  clarifying 
for  them  the  courts'  interpretation  of  Title  VII  and,  hence,  their  own 
liability  in  these  matters.   Likewise,  it  is  aiding  sexually  harassed 
workers  by  clarifying  for  them  what  the  courts  have  defined  as  their 
rights  under  federal  law.   Though  some  courts,  in  some  cases,  may 
empower  SEOC  to  enforce  a  court  decision,  the  Commission's  basic 
authority  is  to  act  as  a  mediator,  rather  than  an  enforcer. 

Should  the  Committee  recommend  changes  in  the  guidelines,  employer 
liability  would  not  change.   Court  decisions  do  not  reflect  the  ESOC 
guidelines  --  the  guidelines  reflect'  court  decisions.   Therefore,  we 
feel  that  concern  over  the  SEOC  guidelines  is  misdirected.   And,  we 
would  hope  that  the  Committee's  concern  is  not  based  upon  an  antiquated 
general  fear  of  giving  the  victimized  redress  for  their  victimization. 

In  her  statment  before  the  Committee,  Phyllis  Schlafley  took  the  position 
that  "more  regulations  and  more  laws"  were  not  necessary  to  protect 
women  workers.   .Ve  support  Ms,  Schlafley 's  position  in  that  regard.   As 
noted  earlier,  the  EEOC  guidelines  are  not  regulations.   And,  Title  VII 
already  contains  sufficient  legal  basis  for  protecting  women  workers 
from  sexual  harassment. 

We  would  appreciate  having  this  letter  entered  into  the  hearing  record. 

Sincerely, 


r^u'uJ (j^ic^  ^a^jsx^ 


Mary  Ann  Largen 
Director 
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STATEMENT  OF 

VIRGINIA  P.  KELSON 

THE  PHOENIX  INSTITUTE 

SALT  LAKE  CITY,  UT-^IH 

SEXUAL  HARASSMENT  IN  BLUE-COLLAR  JOBS 


The  background  to  our  concern  is  the  urgent  national  importance  of  better 
jobs  and  wider  opportunities  for  women.  Women  and  their  families  are  now  the 
majority  of  the  poor'people  in  the  U.S.,  and  blue-collar  jobs  are  highly  paid 
and  numerous  enough  to  accommodate  these  millions  of  impoverished  workers  whose 
present  alternatives  are  welfare  dependence,  or  poorly-paid  "women's  jobs"  such 
as  waitress,  office  worker,  sales  clerk,  or  factory  operative.  Access  to  blue- 
collar  jobs  is  a  ready  answer  to  this  need,  but  sex  harassment  is  a  primary 
obstacle  preventing  U.S.  women  from  taking  these  jobs. 

Phoenix  Institute  is  a  women's  organization,  a  community-based  employment 
and  training  contractor  which  has  been  operating  job  preparation  programs  for 
women  since  1977.  We  prepare  women  for  the  rigors  of  blue-collar  work,  and 
prepare  employers  for  hiring  and  retaining  women  in  blue-collar  positions. 
Most  of  our  work  has  been  with  public  assistance  recipients:  almost  all  of  our 
clients  are  low-income  women  eligible  for  CETA  assistance,  many  are  welfare 
recipients,  and  most  are  single  parents.  Yet  only  1  out  of  every   10  women 
entering  Phoenix  Institute's  training  program  is  immediately  open  to  the  idea 
of  a  blue-collar  job,  despite  the  obvious  salary  advantages. 

Why?  We've  talked  about  this  with  hundreds  of  women  entering  our  program 
who've  never  seriously  considered  entering  blue-collar  jobs.  The  prospect  of 
sex  harassment  on  blue-collar  job  sites  is  always  among  the  reasons  the  women 
cite.  The  prospect  of  sex  harassment  in  the  traditional  job  setting  (supervisor/ 
secretary,  manager/waitress)  is  a  hazard,  but  a  familiar  one.  The  blue-collar 
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job  setting,  to  many  women  we  work  with,  promises  a  compounded  hazard,  charged 
with  threat  and  violence.  The  female  blue-collar  workers  is  often  totally 
isolated  among  men  on  the  job  site;  she's  prominent  and  visible,  and  attracts 
attention.  Furthermore,  the  surroundings  are  unfamiliar  and  often  dangerous, 
and  in  the  background  is  the  unknown  risk  of  challenging  male  skill  predominance 
on  male  territory.  This  is  the  stuff  that  bad  dreams  are  made  of,  and  this 
formidable  prospect  actively  dissuades  many  women  from  blue-collar  work  who 
would  othenvise  find  these  jobs  to  be  attractive  and  prudent  alternatives  to 
dependence  upon  public  assistance. 

The  aim  of  our  program  is  to  help  women  get  off  public  assistance  by 
entering  high-paying  jobs.  As  prospective  occupations,  blue-collar  jobs  have 
certain  obvious  advantages.  The  needs  of  the  women  in  ^alt  Lake  City  seem  to 
mirror  those  of  women  nationally:  our  clients  have  generally  made  no  career 
plans,  have  few  job  skills  and  limited  experience,  and  don't  see  themselves  as 
career  workers.  Nevertheless,  they  want  and  need  high-paying  jobs  immediately: 
because  they  hate  welfare,  or  because  they're  losing  their  AFDC  grant,  or  their 
grant  doesn't  cover  necessary  expenses,  or  because  they've  lost  their  jobs  and 
have  children  to  support. 

Blue-collar  jobs  would  seem  to  neatly  fill  the  needs  of  these  women.  We 
have  listings  of  entry-level  positions  in  blue-collar  fields  which  pay  relatively 
well  without  requiring  extensive  education  or  skills  training — precisely  the 
situation  wherein  most  of  our  clients  find  themselves.  Yet  these  job  openings 
attract  relatively  few  candidates  from  among  the  women  we  see:  what  seems  to  be 
a  rich  field  of  opportunity  for  women  receiving  public  assistance — rich  in  pay. 
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career  potential,  and  number  of  openings — is  apparently  less  open  than  it 
appears  to  be.  Our  experience  suggests  that  sex  harassment  is  a  major  factor 
in  steering  low-income  women— CETA  and  WIN  clients,  in  our  case— away  from  the 
fields  of  richest  opportunity  and  back  toward  the  familiar  pattern  of  poverty 
and  dependence. 

This  is  the  first  face  of  sex  harassment,  and  one  little  discussed.  Sex 
harassment  happens,  and  women  know  it:  women  fear  isolation  among  men,  and 
surely  this  is  simply  good  sense.  Women  who  work  or  have  worked  in  blue-collar 
jobs  report  to  us  that  a  solitary  woman  isolated  on  a  work  site  is  in  a  highly 
charged  situation.  Further,  she  knows  that  violence  takes  a  sexual  expression 
in  those  situations.  At  Phoenix  Institute,  we're  in  the  business  of  helping 
women  select  high-paying  careers,  and  so  we  help  them  assess  the  positive  aspects 
and  drawbacks  of  traditional  and  non-traditional  occupations.  We  talk  about  sex 
harassment,  help  clients  meet  other  women  in  blue-collar  jobs,  and  help  them 
make  a  realistic  assessment  of  the  dangers  versus  the  economic  advantages  of 
blue-collar  work.  We  help  women  prepare  to  deal  with  sex  harassment  on  the 
job,  and  to  stay  focused  on  career  survival,  and  their  own  goals.  This  training 
is  effective:  after  three  weeks  of  training,  5  out  of  the  10  women  in  Phoenix's 
training  program  will  be  looking  for  blue-collar  work. 

So,  many  women  looking  for  work  turn  away  from  blue-collar  fields  because 
of  the  prospect  of  sex  harassment  on  the  site;  the  remainder — the  above-mentioned 
5  out  of  10  Phoenix  clients— soon  encounter  the  second  face  of  sex  harassment, 
which  is  the  fact  itself.  All  women  in  blue-collar  jobs  encounter  it,  and  they 
tell  us  so:  Phoenix  Institute  continues  working  with  its  clients  after  placement, 
and  is  in  contact  with  many  other  female  blue-collar  workers  in  the  region.  Our 
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staff  are  continually  in  contact  with  women  who  have  encountered  or  are 
encountering  sex  harassment  in  blue-collar  work  settings,  and  the  frequency  of 
reports  continually  amaze  us:  steadily,  about  25-30  reports  per  month.  These 
reports  suggest  that  sex  harassment  is  more  likely  to  be  of  the  grisly  or  violent 
kind. 

For  example,  we've  encountered  two  cases  of  female  carpenters  being 
threatened  with  murder.  One  case  was  a  classic  example  of  the  whole  problem: 
a  single  mother  on  welfare,  she  went  through  the  Phoenix  Institute  program  and 
began  working  as  a  laborer  in  a  cement  plant.  From  there,  she  entered  a  union 
apprenticeship  as  a  carpenter.  Eventually  she  began  receiving  threats  against 
her  life  and  that  of  her  child.  For  a  while,  she  recruited  friends  as  bodyguards. 
She's  now  studying  architecture — carrying  through  her  non-traditional  career 
interests  in  a  less  exposed  way.  This  tenacity  testifies  to  the  fighting  spirit 
of  these  women;  they  made  new  choices  for  themselves  after  sex  harassment  made 
their  first  choices  unacceptable.  This  is  a  common  experience:  female  blue- 
collar  workers  frequently  report  to  us  that  "it  just  isn't  worth  it",  or  "you 
only  want  to  take  it  for  so  long,  and  then  ..." 

Note  that  when  these  women  found  their  job  situations  were  too  threatening 
to  stay,  they  didn't  just  move  along  to  another  job;  they  chose  other  career 
paths.  We've  seen  this  happen  many  times,  and  one  frequent  result  of  sex 
harassment  is  to  return  women  from  high-paying  jobs  to  traditional  work.  Then 
the  familiar  cycle  of  poverty  and  public  assistance  often  begins  again.   This 
is  the  third  face  of  sex  harassment:  the  hardening  of  existing  work  boundaries 
and  stereotypes  about  working  women.  We  spend  lots  of  time  developing  blue- 
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collar  jobs  for  women,  and  talking  with  employers,  and  we've  found  that  the 
most  resistant  employers  are  those  with  a  story  to  tell:  "I  hired  a  woman  once, 
and  spent  3  months  getting  her  training,  and  then  she  left."  Sex  harassment 
discourages  pioneer  workers,  and  the  workers  leave.  This  confirms  every  doubt 
and  stereotype  the  employer  has  ever  entertained,  and  a  potential  job  opening 
is  effectively  closed  to  women. 

This  is  where  the  woman  workers  disappear  to,  and  this  is  where  the  poor 
people  come  from.  Sex  harassment  is  systematically  screening  many  women  we 
work  with  from  taking  blue-collar  jobs,  out  of  the  sensible  apprehension  of 
danger.  The  danger  itself  is  returning  others  to  more  traditional  fields,  or 
less  exposed  career  paths,  where  the  isolation  and  threat  is  less,  and 
frequently,  the  pay.  Finally  sex  harassment  returns  women  systematically  from 
high-paying  job  fields  to  low-paying  fields,  and  reinforces  existing  stereotypes 
about  women  workers,  reducing  blue-collar  opportunities  for  women  even  more. 

We  urge  the  Senate  Committee  on  Labor  and  Human  Resources  to  undertake  or 
commission  a  study  of  the  extent,  variety,  ferocity  and  long-range  consequences 
of  sex  harassment  at  blue-collar  job  sites.  Further,  we  urge  the  Committee  to 
consider  how  sex  harassment  actually  does  shape  the  labor  force  we  have  now, 
and  will  shape  the  labor  force  to  come.  Sex  harassment  effectively  takes  many 
women  out  of  productive  and  rewarding  involvement  in  the  economic  system,  and 
substitutes  a  pattern  of  cyclical  dependence  on  public  resources.  Wage 
stratification  and  the  incidence  of  poverty  among  women  in  the  U.S.— the 
wealthiest  nation  on  earth— is  an  international  scandal.  Furthermore,  this  is 
a  scandal  we  can  no  longer  maintain. 
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The  women  entering  Phoenix  Institute  are  trying  to  leave  public  assistance 
of  various  kinds— welfare,  AFDC,  CETA,  food  stamps,  etc.— because  they  don't 
want  to  be  poor  any  more.  We  help  them  plan  careers  and  find  jobs.  The  women 
we  see  who've  entered  blue-collar  jobs  and  have  stayed  have  escaped;  many 
others  stay  within  familiar  career  boundaries.  We  see  many  of  these  become 
poor  again.  Sex  harassment  is  a  very  solid  screen  for  keeping  women  away  from 
fields  where  the  money  is,  and  it  is  working  very  well,  right  now: 

•  Sex  harassment  is  punishing  women  for  taking  jobs  and  making 

plans  for  economic  self-sufficiency. 

9     In  prospect  and  in  practice,  sex  harassment  limits  many  women 
to  low-paying  "women's  jobs". 

•  Sex  harassment,  by  discouraging  pioneer  workers  in  blue-collar 
jobs,  reinforces  stereotypes  about  what  women  can  do:   "I  hired  a 
woman  once,  but  she  couldn't  take  it."     This  guarantees  future, 
redoubled  discrimination  against  women  in  the  blue-collar  labor 
market. 

o 


